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PREFACE   TO    VOLUME    VIL 


The  editor  has  much  sympathy  with  the  desire  which 
has  been  expressed  for  a  current  guide  in  the  shape  of 
a  complete  index  of  subjects,  with  full  cross-references. 
He  does  not,  however,  think  the  requirement  will  be 
conveniently  met  by  a  separate  index  to  each  volume. 

It  is  intended,  on  the  completion  of  the  tenth  volume, 
which  is  now  in  preparation,  to  issue  a  separate  volume 
containing  a  full  index  of  subjects,  as  well  as  of  cases, 
contained  in  the  ten  volumes,  with  addenda  bringing 
the  whole  up  to  date. 

The  assistance  of  Mr.  A.  E.  Randall  and  Mr.  Agar- 
WALA,  with  whom  is  now  associated  Mr.  J.  Ritchie,  M.A. 
Barrister-at-Law,  is  continued  as  before.  This  may  be 
assumed  in  subsequent  volumes. 

E.  CAMPBELL. 
March,  1896. 
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RULING   GASES. 


CONVERSION  (of  goods).       •      •' 

Conversion  (of  goods)  is  intended  to  be  dealt  with  under^he- 
head  "  Trover." 

And  see  Fowler  v.  Hollins,  JETollins  v.  Fowler  j  No.  14  of  ''Agency," 
and  Notes,  2  R  C.  409, 432. 


CONVERSION  AND  RE-CONVERSION. 

No.  1.  — FLETCHER  v.  ASHBURNER 
(1779.) 

No.  2.— ACKEOYD  v.  SMITHSON. 
(1780.) 

RULE. 

Where  real  estate  is  directed  (whether  by  will  or  any 
other  instrument  of  settlement)  to  be  sold  and  the  proceeds 
enjoyed  by  X.,  then,  whether  it  have  been  actually  sold  or 
not,  the  interest  of  X.  is  personal  estate,  and  devolves  at 
his  death  upon  the  persons  entitled  to  his  personal  estate 
accordingly. 

But  where  the  instrument  directing  the  conversion  is  a 
will,  then,  so  far  as  the  purpose  for  which  the  conversion 
is  intended  fails,  the  interest  of  the  settlor  devolves  as  if 
no  conversion  had  been  directed. 

Fletcher  v.  Ashbnmer. 

1  Brown  C.  C.  497-503 ;  Reg.  Lib.  1778  A.,  £ol.  447  (s.  c.  1  White  &  Tudor's  L.  C). 

Conversion. — Re<d  and  Penonal  Estate. 
A  testator  devised  real  and  personal  estate  upon  trusts,  under  which  his 
widow  was  to  enjoy  the  property  for  her  life,  and,  after  her  death,  in  trust  to 
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sell  and  pay  the  proceeds  to  W.  yf.  died  intestate  in  tiie  lifetime  of  the 
widow.  It  was  held  that^  ix]b6n.  fier  death  the  real  estate,  although  not  sold, 
devolved  as  personalty  u{^^6.the  next  of  kin  of  W. 

„ '   • '.  '• 
[497]      JohA. Fletcher,  by  his  will,  devised  his  burgage  houses 
and -f^Jj^'-rents,  in  Kendall,  and  all  his  personal  estate  to 
truste^^  an'd  -the  survivor,  and  the  heirs,  executors,  and  adminis- 
trations (^f  such  survivor,  in  trust  to  sell  so  much  as  should  be 

•    •  •  • 
.sufi^Cient  to  pay  his  debts,  and  then  to  permit  his  wife  Agnes  to 

enjoy  the  residue  during  her  life,  if  she  so  long  continued  his 
chaste  widow ;  and  after  her  decease,  to  sell  and  dispose  thereof, 
and  the  money  arising  thereby,  after  deducting  charges,  and  half 
a  guinea  each  to  the  trustees  for  their  trouble,  to  pay  to,  and 
between  his  son  William  and  daughter  Mary,  share  and  share 
alike,  provided  that  if  his  wife  should  happen  to  marry  again, 
the  trustees  should,  immediately  after  the  marriage,  sell  all  the 
estate  and  effects  given  to  her  for  her  life,  and,  after  such  deduc- 
tions as  aforesaid,  should  pay  the  remainder  of  the  money  to  and 
amongst  his  wife,  his  son  William,   and  daughter  Mary,  share 
and  share  alike,  equally;  and  in  case  either  his  son  William,  or 
his  daughter  Mary  should  die  before  his  or  their  legacy  should 
become  due,  that  the  share  or  legacy  of  him  or  her  so  dying  should 
go  to  the  survivor  of  them.     The  testator  died  leaving  Agnes  his 
widow,  William   his  only  son   and   heir-at-law,  and   Mary  his 
daughter;  Agnes,  by  the  custom  of  burgage  tenure,  was  entitled 
to  hold  the  burgage  houses  in  Kendall  during  her  chaste  viduity," 
against  the  disposition   of  her  husband  by  will ;  Mary  attained 
twenty-one,  but  died  unmarried   in  the  life  of  her  mother  and 
brother.     William  was  twenty  one  at  the  death  of  the  testator, 
and  died  without  issue  in  the  life  of  his  mother;  the  mother  died 
the  widow  of  the  testator ;  upon  her  death  a  bill  was  filed  by  the 
heir-at-law  of  William  and  John  the  testator,  against  the  trustees 
and  the  personal  representatives  of  the  testator  and  of  the  widow, 
to  have  a  conveyance  of  the  real  estates  devised  by  the 
[•498]  will,  to  the  plaintiff  *the  heir-at-law.      The  representa- 
tive  of  the  widow,   who  was  the   sole   next   of   kin   of 
William  the  son,  by  answer,  claimed  the  property  as  personal; 
alleging  that  by  the  direction   to  the  trustees  to  sell  the  real 
estates,  they  became  as  personal  property,  and  as  such,  were  to  go 
to  the  personal  representative  of  William  the  son,  who  survived 
his  sister. 
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The  cause  was  heard  the  11th  December,  1778,  where  the  first 
objection  taken  was  that  the  personal  representative  of  William 
was  not  before  the  Court 

But  the  Master  of  the  Rolls  (Sir  Thomas  Sewell)  was  of 
opinion  there  were  sufficient  parties  to  sustain  the  question ;  that 
the  personal  representative  was  a  mere  formal  party,  and  that, 
if  he  thought  proper  to  make  a  decree,  a  personal  representative 
might  be  brought  before  the  Master. 

Mr.  Madocks  and  Mr.  Wilson  further  argued,  with  respect  to 
the  principal  question,  that  the  real  estates  devised  by  the  will 
were  still  to  be  considered  as  real  estates,  and  to  go  to  the  real, 
not  the  personal  representative :  that  it  was  clearly  the  intention 
of  the  testator  that  the  estate  should  remain,  and,  whilst  it  did 
so,  was  to  be  enjoyed  by  one  person ;  that  he  directed  it  to  be 
sold  merely  for  the  purpose  of  a  division ;  that  in  consequence  of 
the  death  of  the  daughter  no  division  was  to  be  made,  and  there- 
fore the  reason  for  the  directions  ceased;  and  from  thenceforth, 
the  son  alone  becoming  entitled,  upon  the  death  of  his  mother, 
it  was  to  be  considered  as  land;  they  relied  upon  the  case  of 
Flanagan  v.  Flanagan,  8th  June,  1768  (cited  p.  5,  post),  before 
Lord  Camdex,  which  was  a  devise  of  real  and  personal  estate  to 
trustees,  in  trust,  out  of  the  personal  estate,  and  by  sale  of  a 
sufficient  part  of  the  real,  to  pay  debts,  the  surplus,  after  pay- 
ment of  debts,  to  A.  A  suit  was  instituted  for  payment  of  the 
debts,  and  the  real  estates  decreed  to  be  sold :  part  was  sold ;  and 
afterwards  A.  died,  leaving  a  son  and  daughter;  the  cause  was 
revived  against  the  son,  and  it  being  apprehended  that  sufficient 
was  not  sold  to  pay  the  debts,  a  further  part  of  the  real  estate 
was  sold  under  the  order  of  the  Court.  It  afterwards  proved  that 
the  money  produced  by  the  first  sale  was  sufficient  to  pay  the 
debts ;  the  question  was,  whether  the  heir  or  the  personal  repre- 
sentative was  entitled  to  this  money;  it  was  alleged  by  Mr. 
Wilson,  who  cited  the  case,  that  Lord  Camden's  deter- 
mination was  *  that  whatever  quality  the  fund  then  had,  [*  499] 
such  it  should  retain ;  and  he  decreed  for  the  personal 
representative :  the  other  cases  mentioned  were  Cruse  v.  Barley 
and  Banfton,  3  P.  Wms.  20;  and  Digby  v.  Zegard,  before  Lord 
Bathurst  (3  P.  Wms.  22  n.). 

Mr.  Kenyon  and  Mr.  Chambre  (on  behalf  of  the  defendants, 
the  executors  of  the  widow)  contended  that  the  testator  had  by 
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his  will  directed  the  real  estate,  after  the  death  of  his  widow,  to 
be  sold  and  blended  with  his  personal  estate  and  the  whole  to 
be  divided  between  his  children,  or  in  case  either  of  them  should 
die  in  the  life  of  his  wife,  to  the  survivor.  Upon  the  case  of 
Flanagan  v.  Flanagan,  it  was  observed  that  the  Court  determined 
the  produce  of  the  real  estate  to  be  considered  as  personal,  because 
the  Court  had  itself  directed  the  sale  to  be  made  and  the  property 
to  be  changed  for  payment  of  debts ;  the  cases  of  Dighy  v.  Legard, 
and  Cruse  v.  Barley  and  Sanson,  were  treated  as  inapplicable 
to  the  present  case,  being  cases  of  lapsed  devises;  Durour  v. 
Motteux,  1  Ves.  Sen.  320,  and  Mallahar  v.  Mallahar,  Forrester, 
79,  were  cited  as  decisive  of  the  question  in  favour  of  the 
defendants. 

In  June,  His  Honor  (Sir  Thomas  Sewell)  gave  his  opinion ;  he 
observed  that  nothing  was  better  established  than  this  principle, 
that  money  directed  to  be  employed  in  the  purchase  of  land,  and 
land  directed  to  be  sold  and  turned  into  money,  are  to  be  con- 
sidered as  that  species  of  property  into  which  they  are  directed 
to  be  converted;  and  this  in  whatever  manner  the  direction  is 
given, — whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement,  or  otherwise,  and  whether  the  money  is  actually 
deposited  or  only  covenanted  to  be  paid,  whether  the  land  is 
actually  conveyed  or  only  agreed  to  be  conveyed.  The  owner  of 
the  fund  or  the  contracting  parties  may  make  land  money,  or 
money  land.  The  cases  established  this  rule  universally.  If 
any  difficulty  has  arisen,  it  has  arisen  from  special  circumstances. 
In  the  case  of  Sweetapple  v.  Bindon,  2  Vem.  536,  it  was  deter- 
mined that  a  husband  was  entitled  to  money  to  be  laid  out  in 
land  as  tenant  by  the  courtesy,  and  although  it  is  held  that  a 
wife  is  not  entitled  to  dower  in  a  similar  case,  yet  it  is  allowed 
that  it  is  so  held  because  cases  have  been  determined,  and  not 
from  any  principle.     The  cases  of  land  to  be  turned  into  money 

are  fewer  than  those  of  money  to  be  employed  in  the  pur- 
[*  500]  chase  of  land.     The  principal  cases  ♦have  been  where  real 

estates  have  been  directed  to  be  sold,  and  some  part  of  the 
disposition  has  failed  (see  Ackroyd  v.  Smithson,  p.  8,  post),  so 
that  something  has  resulted  to  the  heir-at-law,  as  in  the  case  of 
EmUyn  v.  Freeman,  Pre.  in  Cha.  541,  and  Cruse  v.  Barley  and 
Banson,  These  are  all  cases  where  a  devise  has  failed,  and  the 
thing  devised  has  not  accrued  to  the  representative  or  devisee. 
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but  to  the  heir-at-law  of  the  testator.  The  case  of  Durour  v. 
Motteux  is  a  strong  case  to  the  point  now  before  the  Court ;  and 
if  anything  could  strengthen  the  general  rule,  the  circumstances 
of  the  present  case  would  do  so.  The  testator  has  blended  the 
real  and  personal  estate  together  and  disposed  of  them  without 
distinction  for  the  benefit  of  his  wife  and  children.  Both 
real  and  personal  estate  are  made  one  fund.  In  the  case  of 
Durour  v.  Motteux,  Lord  Hardwicke  made  this  a  principal 
ground  for  considering  the  whole  fund  as  personal  estate :  In  the 
present  case,  it  might  be  uncertain,  till  the  death  of  the  widow, 
whether  the  estates  must  not  be  absolutely  sold :  both  the  chil- 
dren, indeed,  died  before  her;  but  she  might  have  married  before 
the  death  of  one  or  both.  The  interests  of  both  the  children  were 
vested,  subject,  as  to  one  of  them,  to  be  defeated  in  case  either  of 
them  died  before  the  mother.  There  could  be  no  election  to  take 
the  fund  as  land  or  money ;  for  where  an  estate  is  directed  to  be 
sold,  and  the  money  divided  amongst  several  persons,  no  one  has 
a  right  to  say  that  any  part  shall  not  be  sold ;  the  question  there- 
fore is  merely  between  the  real  and  personal  representatives  of  the 
son,  whether  the  personal  representative  shall  take  the  fund  as 
personal  property,  according  to  the  will,  or  the  heir  at  law  shall 
take  it,  as  if  no  will  had  been  made.  The  case  of  Flanagan  v. 
Flanagan  is  a  strong  authority  that  it  shall  be  taken  as  personal 
estate,  according  to  the  will.  In  that  case  the  testatrix,  Sarah 
Wooley,  by  will,  dated  28th  March,  1749,  gave  and  devised  all 
her  real  and  personal  estates  to  Francis  Plumtree,  in  trust,  in  the 
first  place,  out  of  her  personal  estate,  as  far  as  it  would  extend, 
and,  in  the  next  place,  by  sale  of  her  real  estate,  or  a  sufiBcient 
part  thereof,  to  raise  so  much  money  as  should  be  sufi&cient  to  pay 
her  debts  and  legacies;  and  after  payment  thereof,  in  trust  to 
convey  the  residue  of  the  real  estate,  which  should  remain  unsold, 
and  pay  the  produce  of  such  part  as  should  be  sold,  and  all  other 
the  residue  of  her  real  estates,  between  her  father  James  Flanagan, 
and  her  brother  James  Flanagan,  their  heirs,  executors,  and 
administrators  equally.  A  bill  was  brought,  by  the  creditors,  for 
sale  of  the  real  estate ;  to  supply  the  deficiency  of  the  per- 
sonal *  estate  for  payment  of  debts ;  and  a  decree  was  made  [*  501] 
for  a  sale ;  and  if  any  of  the  money  to  arise  by  the  sale 
should  remain  after  payment  of  the  debts  and  legacies,  it  was 
directed  to  be  paid  to  James  Flanagan  the  father,  and  James 
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Flanagan  the  son,  equally ;  and  -  if  any  estate  should  remain  un- 
sold, the  trustees  were  directed  to  convey  it  to  them  and  their 
heirs  equally:  after  the  decree,   James  Flanagan  the  son  died, 
leaving  a  daughter,  and  a  son  bom  after  his  death ;  part  of  the 
estate  was  sold,  and  afterwards  James  Flanagan  the  grandfather 
died,  leaving  his  grandson  his  heir,  and  his  grandson  and  grand- 
daughter his  sole  next  of  kin :  after  the  death  of  the  grandfather, 
a  further  part  of  the  estate  was  sold,  under  an  apprehension  that 
the  produce  of  the  first  sale  was  insufficient  to  pay  the  debts  and 
legacies ;  it  appeared,  however,  that  the  produce  of  the  first  sale 
was  sufficient.     A  bill  was,   afterwards,  brought  by  the  son  of 
James  Flanagan  the  son,  claiming  a  moiety  of  the  surplus,  as  the 
real  estate  of  James  Flanagan  his  grandfather,  to  whom  he  was 
become  heir  against  the  personal  representative  of  his  grandfather, 
and  against  the  daughter  of  James  Flanagan  the  son,  who  claimed 
a  moiety  as  one  of  the  next  of  kin  of  her  grandfather.     It  was 
objected,  that  the  second  sale,  after  the  death  of  the  grandfather, 
was   improper.     The   Court  determined,    that  the   second   sale, 
actually  made  under  the  decree  of  the  Court,  before  the  Master, 
could  not  be  considered  as  improperly  made :  that  there  was  no 
fraud,  no  practice,  and  that  the  money  ought  to  go  to  the  per- 
sonal representative  of  the  grandfather.     The  case  of  Dighy  v. 
Legardy  3  P.  Wms.  22  n.,  is  a  diflferent  question.     There  the  testa- 
trix (Elizabeth  Byerley)  directed  her  real  estates  to  be  sold  to  pay 
debts  and  legacies,   and  gave  the  residue  to  five  persons,  to  be 
equally  divided  between  them,  one  of  whom  (Lady  Cayley)  died  in 
her  lifetime.     It  was  resolved  that  the  devise,  so  far,  failed  totally, 
and  should  accrue  to  the  heir-at-law.     The  language  of  the  decree 
is  such,  that  the  benefit  of  the  devise  to  Lady  Cayley  should  accrue 
to  the  testatrix's  heir-at-law,  Mr.  Jervoice,  who  was  a  lunatic, 
and  should  be  paid  to  his  committee,  as  real  estate  descended  to 
him.     The  case  of  Scudamore  v.   Scvdamore,  Pre.   in  Ch.    543, 
shows  that,  in  all  cases  where  the  dispute  is  between  representa- 
tives, the  heir  or  executor  shall  have  the  fund  according  to  the 
will  or  contract  of  the  persons  who  gave  or  created  it     There 
was  a  case  of  Ogle  v.  Cook,  heard  19th  February,  1748,  which  was 
this :  Mr.  Ogle  made  his  will  in  1744,  and  gave  his  real  estate 
to  trustees  to  sell,  and  to  vest  the  money  in  stock,  and  pay  the 
interest  to  his  wife  during  her  widowhood,  and  after  her 
[*502]  *  death,  or  marriage,  to  his  two  daughters  equally,  except 
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that  the  eldest  was  to  have  £1000  more  than  the  other;  he 
gave  the  residue  of  his  personal  estate  in  the  same  way;  he 
afterwards  conveyed  the  real  estate  to  one  of  the  trustees  named 
in  his  will,  to  whom  he  was  considerably  indebted,  in  trust  to 
sell  so  much  as  should  be  necessary  to  pay  the  debt,  and  as  to  the 
residue  in  trust  for  Mrs.  Ogle :  part  of  the  estate  was  sold,  and 
theo  Mr.  Ogle  died.  His  youngest  daughter  died  in  his  lifetime. 
The  bill  was  brought  by  the  widow  and  the  eldest  daughter, 
against  the  son,  who  was  the  heir,  and  the  trustees,  to  have  the 
residue  of  the  estate  sold,  and  claiming  the  share  of  the  youngest 
daughter,  as  personal  estate  of  Mr.  Ogle,  to  be  divided  between 
them  and  the  son,  as  his  next  of  kin.  The  son  insisted  the  con- 
veyance to  the  trustee  was  a  revocation  of  the  will ;  and,  if  not, 
that  the  share  of  the  dead  daughter  was  to  be  considered  as  real 
estate  of  Mr.  Ogle,  and  descended  to  him  as  heir.  It  was  deter- 
mined that  the  conveyance  was  a  revocation  only  pro  tanto,  to 
let  in  the  debt;  and  that  so  much  of  the  estate  as  remained  unsold 
should  be  sold,  and  that  the  money  raised,  or  to  be  raised,  by  the 
sale  of  the  estate,  made  part  of  the  personal  estate  of  Mr.  Ogle. 
There  was  another  case  about  the  same  time,  Cunningham  v. 
Moody,  1  Ves.  Sen.  17i,  where  by  marriage  articles,  £500  was 
agreed  to  be  laid  out  in  purchase  of  lands,  to  be  settled  to  the  use 
of  the  husband  for  life,  with  remainder  to  trustees,  to  preserve 
contingent  remainders,  with  remainder  to  the  wife  for  life,  with 
remainder  to  the  children  of  the  marriage,  as  the  husband  and 
wife  should  appoint;  and  in  default  of  a  joint  appointment,  as 
the  survivor  should  appoint;  and  in  default  of  any  appointment 
to  the  children,  to  be  equally  divided  among  them,  if  more  than 
one,  as  tenants  in  common  in  tail  general,  with  cross  remainders ; 
and  if  but  one,  to  that  child  in  tail  general,  and  no  appointment 
was  made.  The  father  and  mother  being  dead,  and  the  daughter 
being  married,  the  trustees  paid  the  £500  to  her  and  her  husband, 
and  they  received  it  as  money,  and  executed  a  release.  The 
daughter  had  a  child,  which  died,  and  she  afterwards  died  with- 
out issue.  A  daughter  of  the  settlor  by  a  second  marriage  tiled  a 
bill  against  the  husband,  representative  of  his  wife,  the  daughter 
by  the  first  marriage,  for  the  £500  considering  it  as  land ;  and  it 
was  observed  that  she  was  entitled  to  the  money,  but  that  the 
husband  of  her  deceased  sister  was  entitled  to  the  interest,  during 
his  life,  as  tenant  by  the  courtesy.     In  the  present  case,  William 


CONVERSION  AND  RE-CON VEESION. 


Ho.  8.  —  Ackroyd  ▼.  SmifhioiL,  1  Bro.  C.  C.  508,  604. 


Fletcher,  the  sod,  had  the  whole  beDeficial  title  vested  in 
[*503]  *him  as  money,  subject  to  his  mother's  interest  for  life 

or  widowhood.  She  was  his  sole  next  of  kin,  and  her 
personal  representatives  are  now  entitled  to  the  estate  as  money ; 
the  bill  must  therefore  be  dismissed  without  costs. 

Ackroyd  v.  Smithson. 

1  Brown  C.  C.  503-515 ;  Reg.  Lib.  1779  A.,  fol.  668  (s.  c.  White  ATudor  L.  C). 

Conversion,  —  Real  and  Personal  Estate,  —  Lapse, 
[503]  Testator  gave  several  legacies,  and  ordered  his  real  and  personal 
estate  to  be  sold,  his  debts  and  legacies  paid,  and  the  residue  to  certain  lega- 
tees, in  the  proportion  of  their  legacies.  Two  of  the  residuary  legatees  died, 
leaving  the  testator.  These  shares  are  lapsed,  and,  so  far  as  they  are  consti- 
tuted of  personal  estate,  shall  go  to  the  personal  next  of  kin,  and  so  far  as 
they  are  constituted  of  real  estate,  to  the  heir-at-law. 

Christopher  Holdsworth,  by  his  will,  gave  (int  ah)  to  the 
defendants,  Smithson  and  Ibbetson,  their  executors  and  adminis- 
trators, £200  in  trust  to  put  the  same  out  at  interest,  and  to  apply 
the  interest  in  bringing  up  the  defendant,  Mary  Bracklebank, 
then  an  infant,  till  twenty-one,  the  principal  to  be  paid  to  her 
at  twenty-one,  and  if  she  died  before  twenty-one,  then  to  be 
paid  to  her  representative;  and  bequeathed  to  the  Rev.  Thomas 
Whitaker  £100,  to  James  Roberts  and  William  Roberts  £100 
each,  to  Grace  Ogle  £200,  to  George,  Ann,  and  Phoebe  Ogle,  her 
children,  £100  each,  to  Joseph  Scurr  £200,  to  Benjamin  Wright 
£200,  to  Mrs.  Molyneaux  £400.  to  Hannah  Close  £150,  to  Wil- 
liam Hawkeswell  £100,  to  Mary  Ross  £200,  to  Joseph  Marshall 
£200,  all  which  legacies,  together  with  other  legacies  given  by 
his  will,  he  directed  to  be  paid  at  the  end  of  six  months  after  his 

decease ;  and  the  said  testator,  thereby,  gave  all  his  mes- 
[*504]  suages,  cottages,  lands,   *  tenements  and  hereditaments, 

situate  at  the  Bank,  in  the  township  of  Leeds,  with  their 
appurtenances,  and  all  his  real  estate,  not  thereinbefore  devised, 
and  all  his  household  goods  and  furniture,  plate,  linen,  stock  in 
trade,  and  all  his  personal  estate  whatsoever,  unto  the  defendants 
Smithson  and  Ibbetson,  their  heirs,  executors,  administrators, 
and  assigns,  to  hold  the  same  to  them  their  heirs,  executors, 
administrators,  and  assigns  forever,  in  trust  that  they  should,  as 
soon  as  convenient  after  his  decease,  sell  all  his  said  messuages, 
&c.  for  such  price  or  prices  as  could  be  got  for  the  same,  and 


R.  C.  VOL.  VII.]        CONVERSION  AND  KE-CONVERSION.  9 

Ho.  2.  —  Ackzoyd  ▼.  Smithwm,  1  Bro.  C.  C.  504,  605, 

thereby  to  convert  such  real  and  personal  estate,  so  to  them 
devised,  and  every  part  thereof,  into  ready  money,  and  by  and 
out  of  the  money  arising  by  such  sale,  to  pay  all  his  debts, 
legacies,  and  funeral  expenses,  and  charges  of  proving  his  will; 
and  after  payment  thereof,  and  retaining  to  themselves  £50  each, 
which  he  thereby  gave  them  for  their  trouble,  in  trust  out  of  such 
moneys  to  arise  as  aforesaid,  to  pay  all  legacies  and  annuities 
thereby  bequeathed,  at  the  time  and  in  the  manner  thereby 
directed ;  and  if,  after  all  such  payments  made,  and  putting  out 
of  the  funds  as  thereby  directed,  for  raising  the  annuities  thereby 
given,  and  indemnifying  his  trustees  from  all  charges,  expenses, 
and  loss  which  might  attend  the  carrying  the  trusts  of  his  will 
into  execution,  there  should  remain  an  overplus  in  the  hands 
of  the  trustees,  which  he  apprehended  there  would  be  to  a  con- 
siderable amount,  he  directed  that  they,  and  the  survivors  of 
them,  should  within  six  months  after  the  same  should  be  ascer- 
tained, pay  the  same  unto  his  said  legatees.  Thomas  Whitaker, 
James  Eoberts,  William  Roberts,  Grace  Ogle,  George  Ogle,  Ann 
and  Phcebe  Ogle,  Joseph  Scurr,  Benjamin  Wright,  Mrs.  Moly- 
neaux,  H.  Close,  William  Hawkeswell,  Mary  Bracklebank,  Mary 
Eoss,  and  Joseph  Marshall,  in  proportion  to  their  several  and 
respective  legacies  therein  to  them  bequeathed ;  and  the  testator 
thereby  willed  and  devised  that  two  several  sums  of  £250  each, 
which  he  had  therein  directed  to  be  put  out  on  securities  in  the 
names  of  his  trustees,  and  the  interest  arising  therefrom  to  be 
respectively  paid  to  M.  Thackeray  and  R  Gaunt,  during  their 
respective  lives,  should  upon  the  several  deaths  of  them  the  said 
M.  Thackeray  and  R  Gaunt,  be  paid  in  the  like  proportions  unto 
them  his  said  several  and  respective  legatees. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  lifetime 
of  the  testator. 

♦The  bill  was  filed  by  the  next  of  kin  of  the  testator,    [*505] 
against  the  surviving  legatees,  and  the  heir-at-law ;  claim- 
ing the  legacies  given  to  the  deceased  legatees,  their  shares  in 
the  overplus  and  in  the  two  sums  of  £250,  as  lapsed  and  become 
part  of  the  personal  estate  of  the  testator. 

The  cause  came  on  at  the  Rolls,  10th  July,  1778,  when  his 
Honor  (Sir  Thomas  Sewell),  being  of  opinion  that  the  surviving 
legatees  took  the  whole  residue  in  proportion  to  their  several 
legacies,  dismissed  the  bill  without  costs. 
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From  this  decree  the  plaintififs  appealed  to  the  Lord  Chancellor 
Thurlow,  and  the  cause  coming  on  to  be  heard  before  his  Lordship, 

Mr.  Kenyon  attempted  to  support  the  decree ; 

But  Lord  Chancellor  Thurlow  being  clear  (without  hearing 
much  argument)  that  this  was  a  tenancy  in  common  in  the 
residue,  and  that  therefore  the  shares  of  the  legatees  who  died 
in  the  testator's  lifetime  were  undisposed  of,  said  the  only  ques- 
tion was,  whether  such  shares  belonged  wholly  to  the  next  of 
kin  or  to  the  heir-at-law. 

The  Attorney-General,  Mr.  Madocks,  and  Mr.  Selwyn  (for  the 
plaintiffs,  the  next  of  kin)  contended  that  the  testator  had  con- 
verted his  real  estate  into  money,  out  and  out;  that  he  had  mixed 
two  funds,  and  made  all  personal  estate ;  that  the  cases  therefore 
of  Mallabar  v.  Mallahar,  For.  79,  and  Durour  v.  Motteux,  1  Ves. 
Sen.  320,  must  govern  the  decision  here,  and  that  the  blending 
the  funds  distinguished  this  case  from  that  of  JXgby  v.  Zegard, 
3  P.  Wms.  22  n.  (cited  p.  6,  ante).  Mr.  Selwyn  mentioned  the 
cases  of  Flanagan  v.  Flanagan  (cited  pp.  3  &  5,  ante) ;  Fletcher  v. 
Ashburner  (p.  1,  ante),  and  Ogle  v.  Cook  (cited  p.  6,  ante). 

Lord  Chancellor  Thurlow  thought  the  two  former  cases  did  not 
apply ;  but  being,  in  general,  of  opinion  with  the  counsel  for  the 
next  of  kin,  asked  the  counsel  for  the  heir-at-law,  upon  what 
grounds  they  could  support  his  claim. 

Mr.  Scott  (afterwards  Lord  Eldon)  for  the  heir-at-law,  said 
they  claimed  on  his  behalf  such  interest  in  the  moneys  produced 
by  the  sale  of  the  testator's  real  estates  as  the  deceased 
[*  506J  residuary  legatees  would  have  been  entitled  to  *  if  they 
had  survived  the  testator;  or  so  much  of  their  shares  of 
the  overplus,  now  in  the  events  which  have  happened,  undisposed 
of,  as  is  constituted  by  the  produce  of  the  testator's  real  estate. 
That  the  heir-at-law  is  entitled  to  every  interest  in  land,  not  dis- 
posed of  by  his  ancestor,  is  so  much  of  a  truism  that  it  calls  for 
no  reasoning  to  support  it  It  is  not  necessary  for  the  heir-at- 
law  to  deny  that  the  intention  of  the  testator  has  designed  him 
nothing;  his  intention  has  certainly  been  equally  unpropitious 
to  his  next  of  kin ;  but  it  is  not  enough  that  the  testator  did  not 
intend  that  his  heir  should  take,  he  must  make  a  disposition  in 
favour  of  another;  if  he  has  not  actually  disposed  of  all  his  real 
estate,  if  he  has  not  made  an  universal  heir,  the  law  will  give 
such  part  of  his  real  estate  as  he  has  not  actually  and  eventually 
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disposed  of,  even  against  his  intention,  and  a  fortiori  in  a  ease 
where  he  has  expressed  no  intention,  to  the  hceres  natus.  If  the 
interest  of  the  deceased  legatees  had  been  an  interest  in  the 
produce  of  mere  real  estate,  not  blended  with  the  produce  of 
personal  estate,  it  has  been  admitted,  upon  both  hearings,  that 
the  benefit  of  the  lapsed  devises  would,  according  to  the  case  cf 
Digby  v.  Zegard,  and  the  principle  of  the  case  of  Emhlyn  v. 
Freeman,  Pre.  Ch.  541,  and  of  many  others,  have  accrued  to  the 
heir-at-law.  It  is  admitted,  and  cannot  be  denied,  that  where  a 
testator  directs  real  estate  to  be  sold  for  special  purposes,  if  any 
of  those  purposes  become  incapable  of  taking  effect,  the  heir-at- 
law  shall  take;  because  there  is  an  end  of  the  disposition,  when 
there  is  an  end  of  the  purposes  for  which  it  was  made ;  but  it 
is  contended  here  the  testator  had  not  a  special  intention,  but 
that  he  meant  the  produce  of  his  real  estate  should  be  considered 
as  personal  estate,  —  that  he  intended  to  convert  it  out  and  out ; 
that  he  has  not  kept  the  funds  distinct,  but  that  he  has  blended 
them  so  as  to  be  incapable  of  being  distinguished,  and  that  the 
cases  therefore  of  Durour  v.  Motteux  and  Mallabar  v.  Mallahar 
are  authorities  in  point,  that  the  whole  fund  is  personal  We 
admit  that  a  person  may  decide  what  shall  be  the  nature  of  his 
property  aft«r  his  death,  so  as  to  preclude  all  question  between 
real  and  personal  representatives.  But  we  insist  that  if  he  has 
not  actually  and  eventually  so  decided,  they  upon  whom  the  law 
casts  the  title  to  personal  estate  can  no  more  claim  in  a  Court  of 
equity,  money  arising  from  the  sale  of  land,  than  the  heir  can 
claim  property  admitted  to  be  of  a  personal  nature.  As  to  the 
question  of  fact,  whether  he  meant  that  in  some  event  only,  or 
that  in  all  events  the  produce  of  his  real  estates  should 
be  considered  as  personalty,  we  admit  *that,  in  favour  of  [♦  507] 
his  residuary  legatees,  he  meant  to  convert  the  whole  into 
personalty  in  case  all  his  residuary  legatees  should,  eventually, 
take  the  whole;  but  we  contend,  that  he  has  intimated  no  inten- 
tion as  to  that  part  of  the  produce,  as  to  which  his  disposition, 
in  the  event  which  has  happened,  has  failed  of  effect.  He  con- 
verts it  out  and  out,  indeed,  if  you  speak  of  his  intention  as  to 
the  qualities  of  the  property  which  his  legatees  were  to  take; 
but,  as  to  such  part  of  the  property  as,  in  the  event,  they  have 
not  taken,  he  has  not  determined  upon  its  nature ;  he  never  meant 
to  determine  upon  its  nature,  as  between  his  heir-at-law  and  his 
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personal  representative,  or  next  of  kin,  because  he  appears  not  to 
have  adverted  to  the  possibility  of  any  events  taking  place  which 
would  give  the  one  or  the  other  an  interest  in  his  property,  and 
he  designed  no  part  of  his  property  for  either.  In  the  event,  the 
one  or  other  must  take  some  part  of  it ;  but  to  say  he  has  made  it 
all  personal  property,  and  that  therefore  the  law  must  give  it  to 
the  next  of  kin,  is  to  apply  an  argument  deduced  from  what  the 
testator's  intention  in  case  events  had  taken  place  which  have 
not  occurred,  for  the  sake  of  proving  a  similar  intention  if  cir- 
cumstances happened  directly  contrary  to  those  with  relation  to 
which  only  the  testator  framed  his  intention.  To  argue  from 
what  the  testator  intended  with  respect  to  residuary  legatees,  by 
way  of  proving  that  he  intended  the  same  in  favour  of  his  next 
of  kin,  is  to  reason  from  a  case  in  which  intention  is  expressed, 
to  prove  a  like  intention  in  a  case  which  supposes  the  absence 
of  intention;  though  the  testator  therefore  intended,  that  his 
legatees,  if  they  had  lived,  should  take  their  respective  shares  of 
such  part  of  the  general  surplus  as  was  produced  by  the  sale  of 
the  real  estates  as  money,  he  has  not  declared  any  intention  rela- 
tive to  its  nature  in  case  that  particular  event  of  his  should  be 
disappointed.  In  the  event,  therefore,  which  has  happened,  it 
is  so  much  undisposed  of,  arising  from  the  sale  of  lands.  Such 
money  in  this  Court  is  land;  and,  as  such,  the  heir  claims  it. 
Suppose  all  the  fifteen  legatees  had  died  in  the  lifetime  of  the 
testator,  would  it  not  have  been  competent  to  the  heir-at-law  to 
have  insisted,  in  equity,  that  no  sale  should  be  made  of  the  real 
estate  ?  Would  it  have  been  possible  to  contend  that,  because  the 
testator  had  blended  the  funds,  in  order  to  make  a  disposition 
which  never  took  effect  and  without  a  view  to  any  other  given 
circumstances,  that  he  had  therefore  blended  them,   if,   in  the 

event,  he  had  made  no  disposition ;  that  because  he  had 
[*508]  made  the  *real  estate  personal  to  give  it  to  his  residuary 

legatees,  and  to  disappoint  his  heir,  he  meant  also  to  dis- 
appoint his  heir,  whether  his  residuary  legatees  did  or  did  not, 
in  the  event,  take  the  benefit  of  that  disposition  ?  The  fact  of 
his  having  blended  the  funds  proves  not  a  mere  inattention,  not 
mere  indifference  to  the  interests  both  of  his  next  of  kin  and  his 
heir-at-law,  but  it  proves  a  purpose  hostile  to  both.  Can  that 
fact  then  be  a  ground,  from  whence  to  infer  that,  in  a  change  of 
circumstances,  he  had  a  purpose  of  kindness  and  bounty  to  the 
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next  of  kin,  and  adverse  to  the  interest  of  the  heir  only  ?  The 
reason  of  the  intention  ceasing,  the  intention  should  be  taken  to 
have  ceased.  The  testator  meant  to  change  the  legal  qualities  of 
his  property,  when  he  meant  to  alter  the  disposition  which  the 
law  would  make  of  his  property ;  but  if,  in  the  event,  the  law  was 
to  make  the  disposition  of  any  part  of  the  property,  he  meant,  for 
aught  that  appears  to  the  contrary  (and  something  must  appear 
to  the  contrary  to  defeat  the  claim  of  the  heir),  that  the  law 
which  made  the  disposition  should  decide  on  the  qualities  of 
the  property  of  which  it  was  to  dispose.  If  then,  in  case  all  the 
residuary  legatees  had  died,  the  heir  could  have  prevented  a  sale, 
is  it  to  be  said,  that  because  a  sale  must  be  made,  he  shall  not 
have  that  part  of  its  produce  which  the  objects  of  the  testator's 
bounty  cannot  take  ?  It  is  not  true  that  where  it  is  necessary 
that  a  sale  should  be  made  to  efifectuate  the  testator's  purposes, 
which  are  capable  of  taking  effect,  that  such  sale  will  convert 
the  nature  of  that  part  of  its  produce  which  cannot  be  applied 
according  to  the  testator's  intention.  In  the  case  of  Emhlyn  v. 
Freeman,  the  heir  was  held  entitled  to  £200  arising  from  the  sale 
of  real  estate,  which  the  testator  had  made  liable  to  an  appoint- 
ment by  note,  x^oncerning  which  he  made  no  appointment ;  and 
there  a  sale  was  necessary.  In  the  case  of  Dighy  v.  Legard,  where 
the  heir  was  held  entitled  to  the  benefit  of  the  devise,  lapsed  by 
the  death  of  one  of  five  tenants  in  common,  of  money,  to  be  raised 
by  sale  of  real  estates  in  the  lifetime  of  the  testator,  the  heir 
could  not  possibly  prevent  a  sale;  as  to  the  cases  of  Mallahar 
V.  Mallahar  and  Durour  v.  Motteux,  they  can  be  considered  as 
authorities  only  by  those  who  do  not  attend  to  the  distinction 
submitted  above;  they  are  so  far  from  deciding  the  case  that 
they  establish  no  principle  which  applies  to  it!  In  Mallahar  v. 
Mallahar,  the  real  and  personal  estate  are  not  blended  by  the 
terms  of  the  devise  in  the  beginning  of  the  will,  which  is 
a  devise  of  real  estate  only,  upon  *  trust  to  sell ;  and  that  [*  509] 
out  of  the  moneys  arising  therefrom,  the  testator's  debts 
should  be  paid,  and  after  payment  thereof,  he  devised  out  of  the 
remainder  of  the  money  £500  to  his  sister  Mary  Bainbridge, 
£500  to  his  sister's  two  children,  that  should  be  living  at  the 
time  of  his  decease,  equally  to  be  divided  between  them;  £500 
to  his  nephew  Nicholas,  who  was  his  heir-at-law;  £500  to  be 
divided  amongst  the  children  of  his  late  brother,  James  Mallabari 
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living  at  his  decease;  then  follows  the  clause  which  was  held  to 
blend  the  funds:  —  "  Item,  after  all  my  debts  and  legacies  paid, 
I  give  and  bequeath  all  the  rest  and  residue  of  mv  personal  estate 
unto  my  sister  Esther  Mallabar,  and  appoint  her  executrix. " 
The  question  was,  whether  there  was  a  resulting  trust  for  the 
heir,  as  to  the  money  arising  from  the  sale  of  the  real  estate, 
after  payment  of  the  debts,  and  the  several  sums  of  £500.  The 
Court  held  that  the  testator  had  made  all  his  property  personal, 
or  rather  it  inferred  from  the  purpose  of  the  testator,  as  far  as 
that  could  be  collected  from  the  will,  that  the  testator  meant  by 
the  residuary  clause  to  describe  not  only  money  strictly  personal 
estate,  but  the  money  claimed  by  the  heir  likewise;  the  Court 
inferred  this  from  the  circumstance  of  the  heir's  having  a  legacy 
of  £500  out  of  that  very  money,  and  because  if  a  different  con- 
struction was  made,  the  sister  his  executrix,  to  whom  the  testator 
clearly  intended  to  give  a  beneficial  interest,  would  have  taken 
nothing  but  a  troublesome  ofl&ce ;  for,  if  the  words,  "  the  residue 
of  the  personal  estate, "  did  not  include  this  money,  the  personal 
estate  must  have  been  first  applied  to  pay  the  debts  and  legacies, 
in  exoneration  of  the  real  estates  charged  therewith  by  the  will, 
and  the  executrix  would  have  had  an  office  of  trouble  without 
the  benefit  intended  her;  but  though  the  Court  considered  the 
surplus  of  the  money  as  personalty,  as  between  her,  whom  it  held 
to  be  a  residuary  legatee  and  the  heir,  to  effectuate  the  testator's 
intention,  does  it  follow,  that  if  the  testator  had  died  intestate  as 
to  the  surplus,  as  the  testator  here  did  as  to  a  part  of  it,  that  the 
Court  would  have  determined  against  the  heir  in  favour  of  the 
next  of  kin,  in  whose  favour  no  such  argument  as  to  intention 
could  have  been  urged  ?  If  the  residuary  legatee  had  died  in  the 
testator's  lifetime,  the  will  must  have  had  the  same  construction 
as  if  the  residuary  clause  had  not  been  inserted ;  for  where  the 
residuary  clause  has  no  operation  to  any  substantial  purpose, 
it  cannot  be  considered   as  a  part  of  the  will;  if  it  had  not 

been  inserted,  the  devise  of  the  real  estate  would  have 
[*510]  *been  a  devise  to  pay  debts  and  legacies  merely;  in  such 

case,  then,  it  is  clear  that,  as  to  the  surplus,  there  would 
have  been  a  resulting  trust  for  the  heir.  The  debts  and  the  ^sums 
of  £500  being  paid,  the  testator's  intention  would  have  been 
satisfied,  to  the  extent  in  which  it  could  take  effect;  there  would 
then  have  been  an  end  of  the  disposition.     There  is  no  difference 
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between  such  a  case,  and  the  present  case,  except  that  in  that 
case  there  is  no  residuary  legatee  as  to  any  part  of  the  surplus ; 
here  there  ia  none  as  to  some  part  of  it ;  there,  then,  is  a  general 
intestacy,  as  to  the  surplus,  here  a  partial  intestacy;  but  the 
eflTect  of  a  partial  intestacy  must  be  the  same,  as  to  the  part,  as 
the  effect  of  a  general  intestacy  is  to  the  whole.  The  case  of 
Durour  v.  Motteux  is  also  a  case  between  residuary  legatees  and 
the  heir-at-law ;  there,  the  testator  gave  all  his  real  estates  to  sell 
and  dispose  of  the  whole  with  his  personal  estate,  blending  them 
for  payment  of  his  debts,  legacies,  and  funeral  expenses  and  per- 
formance of  his  will;  he  gave  several  legacies,  and  among  the 
rest,  £1200  or  thereabouts,  whereof  part  was  to  be  laid  out  in  the 
purchase  of  freehold  lands  for  charitable  uses,  some  of  which 
were,  confessedly,  within  the  Mortmain  Act  (9  Geo.  II.,  c.  36)  and 
the  rest  determined  to  be  so;  the  question  was,  whether  the 
£1200  should  go  to  the  heir-at-law,  or  to  the  residuary  legatees. 
Lord  Hardwicke  said,  that  he  was  of  opinion,  that  the  money 
which  should  arise  by  the  sale  of  the  real  estate  was  turned  into 
personal,  and  so  intended  by  the  testator,  it  plainly  appearing, 
that  by  the  description  of  all  his  personal  estate,  he  meant  to 
include  the  whole  in  the  residue,  so  that  it  is  to  be  considered 
now  as  personal  estate ;  then  it  comes  to  this :  a  will  is  made,  in 
which  there  are  several  legacies,  and  the  residue  of  the  personal 
estate  is  given  away ;  one  of  the  personal  legacies  is  void  by  law ; 
the  Court  cannot  say,  for  that  reason,  that  he  intended  to  die 
intestate,  for  giving  the  residue  over  includes  everything,  let  it 
fall  in  by  reason  of  the  legacies  being  void,  or  lapsing  in  the  life  of 
the  testator.  Now,  here,  the  reasoning  of  the  Court  is  grounded 
upon  the  testator's  intention  to  give  his  residuary  legatees  every- 
thing which  was  not  otherwise  effectually  disposed  of.  And  the 
testator  was  held  to  have  converted  his  real  estate  out  and  out 
into  personal  estate,  to  effectuate  that  intention  ;  for  the  residuary 
legatees  could  not  otherwise  take  the  £1200.  But  if  the  residuary 
legatees  had  died  in  the  lifetime  of  the  testator,  and  the 
next  of  kin  had  been  called  upon  to  *  sustain  the  question  [*  511] 
against  the  heir,  the  reasoning  of  the  Court  would  not 
apply;  arguments  from  intention  in  their  favour  could  not  be 
resorted  to,  and  the  Court  might  have  said,  and  must  have  said, 
that  the  testator  meant  to  die  intestate  as  to  the  surplus,  if  there 
was  no  residuary  legatee  named  in  his  will  living  at  his  death. 
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It  conld  not,  in  that  case,  have  been  said,  that  the  testator  meant, 
by  the  description  of  all  his  personal  estate,  to  include  the  whole 
in  the  residue,  and  therefore  the  void  legacy  of  £1200  among  the 
rest;  because  the  will,  in  that  case,  must  be  considered  as  if 
nothing  concerning  the  residue  had  been  inserted  in  it  Here  he 
meant  to  make  one  fund  of  the  whole,  to  effectuate  his  intended 
disposition  of  the  whole ;  but  if  subsequent  events  defeated  that 
disposition,  his  intention,  in  case  it  took  effect,  is  no  proof  that 
he  had  the  same  intention  in  case  it  did  not  take  effect  If  there 
had  been  no  residuary  clause,  and  if  the  residuaiy  l^atees  had 
been  dead,  it  could  have  no  effect,  and  therefore  could  not  have 
been  attended  ta  In  Durour  v.  MoUeux,  it  would  have  been 
nothing  more  than  a  devise  of  real  and  personal  estate  for  pay- 
ment of  debts,  valid  l^acies,  and  funeral  expenses;  it  would 
have  been  then  a  disposition  with  a  special  intention ;  that  inten- 
tion being  satisfied,  there  would  have  been  a  resulting  trust  as  to 
the  surplus.  It  is  said,  if  this  way  of  reasoning  was  good,  it 
would  have  entitled  the  heir  to  the  £1200  in  the  case  of  Durour 
V.  MotUux,  for  it  was  the  testator's  intention  there,  that  the 
same  sum  should  be  considered  as  money  only,  in  case  the  charity 
took  it;  that  the  testator  never  adverted  to  the  event  which 
happened,  viz.,  the  residuary  legatees'  taking  it,  an  event  which 
he  as  little  thought  of  as  he  did  of  the  next  of  kin's  taking  the 
residue.  The  answer  is,  the  rule  of  law  would  not  suffer  in  that 
case  what  no  rule  forbids  in  this ;  the  law  says,  where  there  is  a 
residuary  legatee,  the  testator  shall  be  presumed  to  mean  that  he 
should  take  whatever  lapses,  either  by  the  death  of  the  legatees, 
or  whatever  is  not  given  according  to  law.  So  long  as  there  is 
any  person  to  take,  who  is  declared  by  the  testator  to  be  preferred 
by  him  to  those  whom  the  law  appoints  to  succeed  him,  the  heir 
can  have  no  claim.  If  the  testator  spoke  of  himself,  he  would 
say,  if  my  special  intention  of  kindness  to  the  charity  fails,  my 
general  intention  of  bounty  to  my  residuary  legatee  shall  take 
place ;  but  where  the  residuary  l^atee  is  removed,  there  is  noth* 
ing  like  a  declaration,  by  the  testator,  in  favour  of  the  next  of 

kin,  to  entitle  them  to  succeed  the  residuary  legatees,  as 
[*  512]  there  is  *  where  there  is  a  general  residuaiy  clause  in  a 

will  in  favour  of  the  persons  named  in  it  to  succeed  the 
particular  l^tees;  and  to  money  arising  by  the  sale  of  land, 
there  can  be  no  claim,  in  the  next  of  his  kin,  but  what  arises 
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from  the  declaration  of  the  testator,  for  unless  he  directs,  or 
expresses,  that  it  shall  be  considered  as  personalty  the  heir  must 
take  it  We  admit  the  heir  then  to  be  excluded  whilst  there  are 
any  persons  who  can  take  the  produce  of  the  real  estate  under  the 
will,  the  declaration  of  the  testator's  intention:  we  deny  that 
he  is  excluded  by  any  who  make  their  claim  not  under  the  will, 
but  in  defect  of  the  will ;  or  that  the  intention  in  the  will  can 
affect  those  who  claim,  upon  the  ground  that  there  is  no  will 
which  relates  to  the  subject  The  case  of  Cruse  v.  Barley  and 
Sanson  before  Sir  Joseph  Jekyll  (3  P.  Wms.  20)  seems  to  estab- 
lish those  principles,  for  it  shows,  that  where  any  part  of  the 
produce  of  the  real  estate  is  so  given,  as  to  prove  that  it  was  not 
the  testator's  intention,  in  case  that  part  should  lapse,  that  it 
should  go  to  the  residuary  legatees,  but  that  he  has  given  them 
the  residue  exclusive  of  that  part,  it  shall  not  go  as  undisposed 
personalty  to  the  next  of  kin.  Why  should  the  next  of  kin  take 
in  preference  to  the  heir  what  the  residuary  legatees  cannot  take 
for  another  reason,  viz.,  removal  by  death?  The  case  was: 
William  Banson,  seized  in  fee  of  freehold  and  copyhold  lands, 
which  he  had  surrendered  to  the  use  of  his  will,  and  being  much 
indebted  by  mortgages,  and  having  a  wife  and  five  children, 
devised  all  his  freehold  and  copyhold  lands  to  the  defendant 
Barley  and  his  heirs,  in  trust  to  sell  for  the  best  price,  and  in  the 
first  place  to  pay  off  all  his  incumbrances  and  his  debts.  He 
also  devised  his  personal  estate  to  the  same  trustee,  in  trust  to 
sell,  and  after  the  testator's  debts  paid,  to  apply  the  money 
arising  by  sale  of  the  personal  estate,  and  also  the  money  to  be 
produced  by  sale  of  the  real  estate,  among  his  five  children,  in 
manner  thereinafter  mentioned:  to  his  eldest  son  £200  at  his 
age  of  twenty -one;  all  the  rest  and  residue  thereof  among  his  four 
younger  children  at  twenty-one,  and  with  benefit  of  survivorship. 
The  eldest  son  died  under  twenty-one;  the  question  was,  what 
was  to  become  of  the  £200.  The  Master  of  the  Rolls  thought 
it  would  not  go  to  the  younger  children,  who  were  only  to  have 
the  residue,  but  to  the  heir.  It  was  objected  that  all  is  made 
personal  estate ;  the  surplus  of  the  money  arising  from  the  sale 
of  the  real  and  personal  estate,  is  to  go  to  the  hceredes  facti. 
There  could  be  no  doubt,  it  was  urged,  if  the  eldest  son  had 
died  in  the  testator's  life,  it  would  have  been  a  lapsed 
*  residuum.     But  his   Honor,   after  looking  into  prece-    [*513] 
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dents,  declared  for  the  heir,  that  it  was  the  same  as  if  so  much 
land,  as  was  of  the  value  of  £200,  had  not  heen  to  be  sold,  but 
suffered   to  descend.     As  to  the  case  of  Flanagan  v.   Flanagan 
(p.  3,  ante)  it  is  perfectly  different  from  this :  That  was  a  question 
between  the  real  and  personal  representative  of  a  person  entitled 
under  the  will  of  the  testator.     The  land  was  sold  under  a  decree 
of  the  Court,  in  a  cause  in  which  the  person,  through  whom  both 
claimed,  was  i)arty;  and  the  decree  had  ordered  the  surplus,  if 
there  should  be  any,  to  be  paid  to  James  Flanagan  the  father, 
and  James  Flanagan  the  son,  equally.     The  sale  was  made  under 
the  decree ;  and  the  question  arising  between  the  real  and  personal 
representative  of  Flanagan  the  father,  the  Court  determined  the 
surplus  should  have  the  same  nature,  with  respect  to  them,  as 
the  decree  had  given  it  with  respect  to  Flanagan  the  father.     In 
that  case,  too,  the  testator  had,  foreseeing  that  a  sale  could  not 
be   made,  which  would  produce  the  exact  sum,   and  no  more, 
directed  his  trustees  to  convey  the  residue  of  the  real  estate 
which  should  remain  unsold,  or  pay  the  produce  of  such  part  as 
should  be  sold,  and  all  other  the  residue  of  his  real  estaites, 
between  the  father  and  the  son.     Scudamore  v.  Scudamore,  Pre. 
Ch.  513,  is  not  to  this  point:  it  determines  that  the  representa- 
tives of  a  person  entitled  under  a  will   shall  take  money,  as 
money  or  as  land,  according  as  the  person  whose  representatives 
they  are  would  have  taken  it;  but  it  decides  nothing   between 
the  heir  and  personal   representative  of  the   testator  himself. 
There  is  no  case  in  which  the  next  of  kin  have  been  considered 
as  entitled  against  the  heir,  in  the  event  of  a  lapse  of  the  whole, 
or  a  part  of  the  residue,  except  the  case  of  Ogle  v.    Cook,^  heard 
19th  February,  1748,  which  so  far  as  it  relates  to  this  subject 
was  this :  Mr.    Ogle  made  his  will  in  1744,  and  gave  bis  real 
estate  to  trustees  to  sell,    and  vest  the  money  in   stock,   and 
pay  the  interest  to  his  wife  during  her  widowhood,  and  after  her 
death,  or  marriage,  the  principal  to  his  two  daughters  equally, 
except  that  the  eldest  was  to  have  £1000  more  than  the  other : 
he  gave  the  residue  of  his  personal  estate  in  the  same  way.     He 
afterwards  executed  a  conveyance  in  trust  to  sell,  for  payment  of 
his   debts,   which  was   held   a  revocation  pro  tanto  only,    and 
part  was  sold.     One  of  the  daughters  died  in  Mr.    Ogle's  life. 
The  bill   was  brought  by  the  widow,  and  the  eldest   daughter, 

^  See  per  Lord  Longhboxoogh  in  Coitims  t.  IVakewMn,  a  Ves.  Jr.  686,  687. 
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against  the  son,  the  heir,  and  the  trustees,  to  have  the  residue  of 
the  estate  sold,  and  claiming  the  share  of  the  deceased 
daughter,  as  personal  estate  of  Mr.  Ogle,  to  *  be  divided  [*  514] 
between  them  and  the  son.  The  son  insisted,  that  her 
share  was  to  be  considered  as  real  estate :  the  Court  decreed  the 
residue  of  the  estate  to  be  sold,  and  that  the  produce  should  be 
considered  as  Mr.  Ogle's  personal  estate.  Here,  it  cannot  be 
denied  that  the  intention  of  the  testator  to  convert  this  estate 
into  money,  for  the  sake  of  his  daughters*  was  taken  to  be  a  suffi- 
cient ground  for  the  Court's  considering  the  moiety,  which  in  the 
event  was  undisposed,  as  personal  estate.  But  the  case  of  Dighy 
v.  Legard  is  a  later  authority  and  contradicts  the  doctrine  of 
that  case.  The  cases  are  not  in  any  respect  different,  except  in 
the  number  of  the  persons  interested  in  the  produce.  The 
daughters,  in-  the  case  of  Ogle  v.  Cook^  indeed  had  an  interest  in 
the  personal,  as  well  as  real  estate,  which  was  not  given  in  that 
of  Dighy  v.  Legard ;  but  the  funds  are  kept  separate,  and  not 
blended,  in  Ogle  v.  Cook,  The  determination  in  the  latter  case, 
we  submit,  is  neither  justified  by  principle  nor  by  authority. 
The  case  of  Ogle  v.  Cook  admits  the  deceased  daughter's  moiety. 
Upon  the  whole,  we  contend,  that,  if  the  shares  of  the  deceased 
legatees  in  the  overplus  are  undisposed,  parts  of  those  shares 
being  constituted  by  money  arising  from  the  sale  of  real  estate, 
the  heir  is  entitled  to  such  part ;  that  the  intention  of  the  testator, 
in  the  events  that  have  happened,  does  not  destroy  his  claim ; 
and  that  this  is  a  case  to  which  the  principles  of  the  adjudica- 
tions cited  by  the  counsel  for  the  next  of  kin,  do  not  apply. 

Lord  Chancellor  Thurlow  reversed  the  decree,  and  directed  an 
account  to  be  taken  of  the  personal  estate,  and  the  money  arising 
from  the  sale  of  the  real  estate,  and  that  the  share  of  the  deceased 
legatees,  in  the  overplus,  should  be  divided  between  the  next  of 
kin  and  the  heir;  that  is,  so  much  of  those  shares  as  was  consti- 
tuted of  the  personal  estate,  to  the  next  of  kin,  and  so  much  as 
was  made  up  of  the  produce  of  the  real  estate,  to  the  heir.  He 
said,  that  he  fully  approved  the  determination  in  Dighy  v. 
Legard,  That  he  used  to  think,  when  it  was  necessary  for  any 
purposes  of  the  testator's  disposition  to  convert  the  land  into 
money,  that  the  undisposed  money  would  be  personalty;  but 
the  cases  fully  proved  the  contrary.  It  would  be  too  much 
to  say,  that,  if  all  the  legatees  had  died,  the  heir  could,  as  he 
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[♦515]  *  certainly  might,  he  said,  prevent  a  sale;  and  yet  to  say 
that,  because  a  sale  was  necessary,  the  heir  should  not 
take  the  undisposed  part  of  the  produce.  The  heir  must  stand 
in  the  place  of  the  residuary  legatees  who  died,  as  to  the  produce 
of  the  real  estate.  He  said  he  approved  the  distinctions  made  in 
behalf  of  the  heir,  and  decreed  as  before. 


ENGLISH   NOTES. 

The  converse  rule  applies  to  money  covenanted,  agreed,  or  directed 
to  be  laid  out  in  land.  That  money  covenanted  to  be  laid  out  in  land 
should  descend  as  land,  was  established  by  Edwards  v.  Countess  of 
Warwick  (1723),  2  P.  Wms.  171.  The  mere  condition  that  the  con- 
version is  to  take  place  with  the  consent  of  the  life-tenants  does  not 
make  any  difference  in  the  character  of  the  direction  as  a  positive 
direction  to  convert.  See  per  Sir  Joseph  Jekyll,  M.  R.,  in  Lechmere 
V.  Earl  of  Carlisle  (1733),  3  P.  Wms.  211,  220. 

The  converse  of  the  rule  in  Ackroyd  v.  Smithson  was  established  by 
the  decision  of  Sir  C.  C.  Pepys  (Master  of  the  Rolls,  afterwards  Lord 
Cottenham),  in  Cogan  v.  Stephens  (1835),  5  L.  J.  (N.  S.)  Ch.  17, 
where  a  testator  had  directed  personalty  to  be  laid  out  in  the  purchase 
of  land  for  purposes  which  partially  failed  by  reason  of  the  law  of  mort- 
main. Sir  C.  C.  Pepys  held  that  so  far  as  the  gift  failed,  the  property 
went  to  the  next  of  kin,  and  not  to  the  heir-at-law  of  the  testator. 
This  decision  is  referred  to  by  Lord  Justice  James  in  Curteis  v.  Wor- 
mald,  No.  6,  pp.  59,  64,  post  (10  Ch.  D.  172,  177)  as  having  settled  the 
law. 

Ackroyd  v.  Smithson  is  followed  by  Lord  Craxworth  in  Taylor  v. 
Taylor  (1853),  3  De  G.  M.  &  G.  190.  Lord  Cranworth  says  (at 
p.  195):  **The  rule  is-  established  by  the  cases  of  Dighy  v.  Legardy  3 
P.  Wms.  22,  n.,  and  Ackroyd  v.  Smithson^  that  if  a  testator  disposes 
of  his  property,  realty  and  personalty,  as  a  mixed  fund,  and  as  to  part 
of  it  his  will  cannot  take  effect,  the  heir-at-law  will  take  so  much  as 
was  the  produce  of  real  estate,  upon  the  principle  that  the  heir-at-law 
cannot  be  disinherited  without  express  words." 

The  decision  of  the  House  of  Lords  in  Bectlve  v.  Hodgson  (1864),  10 
IL  L.  C.  656,  33  L.  J.  Ch.  601,  further  settled  the  point  that  in  apply- 
ing the  principle  of  Ackroyd  v.  Smithson  it  makes  no  difference,  if  the 
c  inversion  directed  by  the  will  has  actually  taken  place.  So  far  as 
tlie  beneficial  purpose  fails,  the  real  estate  or  the  money,  as  the  case 
may  be,  retains  its  original  character  for  the  purpose  of  ascertaining 
tlio  ownership  of  it.  As  to  the  character  of  the  estate  on  a  further 
devolution,  see  Curteis  v.  Wormald,  No.  6,  p.  59,  post,  et  seq. 
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The  rule  in  Aekroyd  v  Smithsan  was  applied  by  the  Court  of  Appeal 
in  the  case  of  In  re  Cameron^  Nixon  v.  CameroUy  (1884)  26  Ch.  D.  19, 
53  L.  J.  Ch.  1139,  where  a  testator,  who  carried  on  his  business  on  free- 
hold premises  his  own  property,  gave  various  legacies  and  annuities, 
and  empowered  his  executors  to  realize  such  part  of  his  estate  as  they 
should  think  right,  to  pay  them.  He  then  directed  that  his  business 
should  be  carried  on  until  his  son  should  attain  the  age  of  thirty,  but 
made  no  further  disposition  of  his  estate,  except  the  gift  of  a  house  not 
forming  part  of  the  business  premises.  The  Vice-Changellos  of  the 
Palatine  Court  having  directed  that  the  business  was  to  be  carried  on 
until  the  son  attained  thirty  or  until  further  order,  and  that  the  profits, 
after  providing  for  the  legacies  and  annuities,  went  to  the  next  of  kin; 
the  Court  of  Appeal  reversed  the  decision  so  far  as  it  imported  that  the 
rights  of  the  heir  and  next  of  kin  in  the  property  not  beneficially  dis- 
posed of  should  be  afiFected  by  the  direction  to  carry  on  the  business. 
They  decided  that  this  direction  could  only  have  eifect  for  the  purpose 
of  paying  the  legacies  and  annuities,  and  that  so  soon  as  they  were 
provided  for,  the  direction  became  inoperative  and  ceased  to  be  binding, 
either  on  the  heir-at-law  or  next  of  kin,  and  that  any  surplus  profits 
which  had  arisen  since  the  testator's  death,  after  providing  for  the 
legacies  and  annuities,  must  be  apportioned  between  the  heir-at-law  and 
the  next  of  kin  according  to  the  value  of  the  real  and  personal  estate 
employed  in  the  business. 

Where  the  direction  to  convert  is  not  imperative,  as  where  a  tes- 
tator gives  an  alternative  direction  to  trustees  to  invest  money  in  the 
purchase  of  manors,  lands,  &c.,  and  hereditaments,  or  very  long  terms 
of  years,  it  was  held  that  there  was  no  conversion  as  between  the  real 
and  personal  successors.  Walker  v.  Denne  (1793),  2  Ves.  Jun.  170,  2 
B.  R.  185.  The  opinion  in  this  case  was  further  intimated  that  even  if 
there  had  been  a  positive  direction  to  convert  which  had  not  been  car- 
ried into  eifect,  the  Crown  had  no  equity  to  have  the  conversion  carried 
out  in  order  to  claim  by  escheat  on  the  failure  of  heirs  of  the  devisee. 

There  are  some  cases  in  partition  suits  under  the  practice  before  the 
Partition  Act  1868  where  the  Court  of  Chancery  has  ordered  a  sale 
of  the  share  of  an  infant,  on  the  fiction  that  it  was  for  his  benefit  that 
it  should  be  sold  to  pay  his  costs  of  the  suit,  and  where  upon  sale  the 
purchase-money  has  been  paid  into  Court.  In  a  question  as  to  the  suc- 
cession to  the  purchase-money  on  the  death  of  the  infant,  it  has  been 
held  that,  the  property  having  been  converted  by  what  was  equivalent 
to  the  act  of  the  infant,  and  there  being  no  trust  or  equity  for  its  re- 
conversion, the  succession  goes  to  the  next  of  kin.  Steed  v.  Preece 
(1874),  L.  R.,  18  Eq.  192,  43  L.  J.  Ch.  687;  Arnold  v.  Dixon  (1874), 
L.  R.^  19  Eq.  113.     But  the  case  is  different  where  a  share  of  land  is 
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sold  under  the  Partition  Act  1868,  for  by  section  8  of  that  Act  the 
money  paid  into  Court  is  to  be  applied  according  to  the  Act  relating  to 
Settled  Estates,  which  contains  a  direction  for  the  reinvestment  of  the 
money  in  land;  so  that  the  money  in  Court  is  subject  to  a  trust  for  re- 
conversion, and  the  succession  goes  to  the  heir.  Foster  v.  Foster 
(1875),  1  Ch.  D.  588,  45  L.  J.  Ch.  301;  MUdmay  v.  Quicke  (1877),  6 
Ch.  D.  553,  4(5  L.  J.  Ch.  667. 

Where  the  owner  of  laud  makes  a  contract  to  sell  it,  there  is  a  con- 
version of  the  estate  as  between  his  heir  and  personal  representatives. 
Farrar  v.  Earl  of  Winterton  (1842),  5  Beav.  1.  And  see  Lysaght  v. 
Edwards  (1876),  2  Ch.  D.  499,  45  L.  J.  Ch.  554,  and  the  authorities 
discussed  there  by  the  Masteb  of  the  Rolls  (Sir  G.  Jessel). 

And  where  partners  employ  in  the  partnership  business  land  to 
which  they  were  entitled  as  tenants  in  common,  it  is  regarded  as  part- 
nership property,  and  for  purposes  of  succession  is  treated  as  converted 
into  personalty.  And  if  they  further  agree  that  on  the  dissolution  of 
the  partnership  the  property  should  be  sold,  it  continues  to  be  person- 
alty, notwithstanding  the  dissolution  of  the  partnership.  Kipley  y. 
WateriDoHh  (1802),  7  Ves.  425;  Waterer  v.  Waterer  (1873),  L.  R., 
15  Eq.  402. 

Conversely  where  a  person  enters  into  a  contract  to  purchase  land, 
the  land  contracted  to  be  purchased  is  considered  as  his  real  estate,  and 
the  money  to  pay  for  it  would,  apart  from  statute,  be  taken  out  of  his 
personal  estate  for  the  benefit  of  the  heir  or  devisee.  Green  v.  Smith 
(1738),  1  Atk.  572.  But  now  by  the  Act  commonly  called  Locke 
King's  Act  and  the  amending  Acts,  17  &  18  Vict.  c.  113,  30  &  31  Vict, 
c.  69,  and  40  A  41  Vict.  c.  34,  the  devisee  or  heir  would  take  such  land 
subject  to  and  charged  with  the  purchase-money  for  which  the  vendor 
has  a  right  in  security  over  it.  But  where,  after  the  death  of  a  testator 
who  has  contracted  to  sell  land,  the  purchaser  discovers  that  the  vendor 
has  no  title,  and  accordingly  rescinds  (and  rightly  rescinds)  the  con- 
tract, it  has  been  held  that  there  is  no  equitable  conversion  of  the  land, 
aud  it  goes  to  the  heir  or  devisee  as  if  there  had  been  no  such  contract. 
In  re  Thomas,  Thomas  y.  Howell  (1886),  34  Ch.  D.  116,  56  L.  J.  Ch.  9, 
55  L.  T.  629. 

Where  the  owner  of  land  lets  it  with  an  option  to  the  tenant  to  pur- 
chai€,  and  the  option  is  not  exercised  before  the  death  of  the  lessor, 
bur  is  exercised  afterwards  within  the  time  limited  by  the  contract,  it 
hA#  been  held  that  the  rents  of  the  land  until  the  option  is  exercised 
belong  to  the  heir  of  the  owner,  and  from  that  time  the  purchase-money 
belongs  to  the  personal  representative.  Lawes  v.  Bennett  (1785),  1  Cox, 
1<*7,  1  R  R  10;  Townley  v.  Bed  well  (1808),  14  Ves.  590,  9  R.  R.  352. 
Iji  di'ciding  the  latter  case,  Lord  Eldon  followed  the  precedent  set  by 
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Lord  Kenyon  in  the  former,  but  the  language  of  Lord  Eldon  shows 
that  he  was  not  satisfied  that  the  decision  was  consistent  with  tlie  gen- 
eral principles  applicable  to  cases  of  conversion.  See  per  Fby,  J.,  in 
Edwards  v.  West  (1878),  7  Ch.  D.  858,  863,  47  L.  J.  Ch.  463,  466.  And 
in  Be  Adams  and  The  Kensington  Vestry  (C.  A.  1884),  27  Ch.  D.  394, 
64  L.  J.  Ch.  87,  the  Court  of  Appeal  refused  to  extend  the  principle  of 
Lawes  v.  Bennett  so  as  to  applj  to  the  succession  of  the  lessee  to  whom 
the  option  is  given,  and  who  has  died  without  exercising  the  option. 

AMERICAN  NOTES. 

These  two  time-honoured  decisions  have  from  first  to  last  been  esteemed 
in  this  country  as  the  leading  cases  on  Equitable  Conversion.  They  are  cited 
by  Story,  by  Pomeroy,  and  by  Beach  in  their  treatises  on  Equity  Jurispru- 
dence, and  their  doctrines  are  universally  accepted  here,  both  by  the  Judges  and 
the  text-writers.  The  best  modem  treatment  of  the  topic  is  found  in  3  Pome- 
roy's  Equity  Jurisprudence,  §  1159,  et  seq.y  citing  Fletcher  v.  Ashburner,  and 
Chancellor  Walworth's  explanation,  in  Lor'dlard  v.  CoMar,  5  Paige  Chancery 
(New  York),  172:  "Upon  the  principles  of  equitable  conversion,  money 
directed  by  the  testator  to  be  employed  in  the  purchase  of  land,  or  land 
directed  to  be  sold  and  turned  into  money,  is,  in  this  Court,  for  all  the  pur- 
poses of  the  wHl,  considered  as  that  species  of  property  into  which  it  is 
directed  to  be  converted,  so  far  as  the  purposes  for  which  such  conversion  is 
directed  to  be  made  are  legal,  and  can  be  carried  into  effect.  The  same  prin- 
ciple is  also  applicable  to  the  case  of  a  direction  in  a  will  to  sell  one  piece  of 
land  and  to  convert  it  into  another,  for  the  purposes  of  the  will,  by  investing 
the  proceeds  of  the  sale  in  the  purchase  of  such  other  lands,  under  a  valid 
power  in  trust  to  make  such  sale  and  reinvestment.  The  whole  doctrine  of 
equitable  conversion  depends  upon  the  well-established  and  familiar  principle 
that  a  Court  of  equity  looks  upon  that  as  done  which  the  parties  to  an  agree- 
ment or  a  marriage  settlement  have  contracted  to  do,  or  which  the  testator 
has  directed  to  be  done,  so  far  as  the  contract  of  the  parties  or  the  will  of  the 
decedent  could  have  been  carried  into  effect  without  violating  any  equitable 
principle  or  rule  of  law."  Citing  Fletcher  v.  Ashhurner.  Chancellor  Walworth 
also  adopted  the  doctrine  of  Ackroyd  v.  Smithson,  in  Floyd  y.  Barker^  1  Paige 
Chancery,  480.  See  Given  v.  H'dton,  95  United  States,  591,  and  also  the  late 
cases  of  Ford  v.  Ford,  70  Wisconsin,  19  ;  5  Am.  St.  Rep.  117 ;  Howard  v.  Peauey, 
128  Illinois,  430 ;  15  Am.  St.  Rep.  120 ;  Ford  v.  Ford,  80  Michigan,  42 ;  Keller 
V.  Harper,  64  Maryland,  74 ;  Greenland  v.  Waddell,  116  New  York,  234 ;  15 
Am.  St.  Rep.  400 ;  De  Vaughn  v.  McLeroy,  80  Georgia,  687  ;  Forsyth  v.  Forsyth, 
46  New  Jersey  Equity,  400  ;  Phillips  v.  Ferguson,  85  Virginia,  509 ;  17  Am.  St 
Rep.  78 ;  1  Lawyers'  Rep.  Annotated,  837 ;  HopeY.  Brewer,  136  New  York,  126 ; 
18  Lawyers'  Rep.  Annotated,  458;  Re  McGraw's  Estate,  111  New  York,  66; 
2  Lawyers'  Rep.  Annotated,  387;  Ebey  v.  Adams,  135  Illinois,  80 ;  10  Lawyers' 
Rep.  Annotated,  162 ;  King  v.  King,  13  Rhode  Island,  501 ;  Fahnestock  v. 
Fahnestock,  152  Pennsylvania  State,  56 ;  34  Am.  St.  Rep.  623 ;  Perkins  v. 
Coughlan,  148  Massachusetts,  30.     Consult  also  Dr.  Bigelow's  notes,  1  Jarman 
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OD  Wills  (6th  Am. ed.),  (^  S77, 624;  and  a  very  exhaiistiTe  note,  5  Am.  S(w 
Bep.141. 

Among  the  earlier  cases  in  which  this  doctrine  was  applied  are  Collins  y. 
Champ's  Heirs,  15  B.  Monroe  (Kentucky),  118 ;  61  Am.  Dec  179 ;  Proctor  t. 
Fertbet^  1  Iredell  Equity  (No.  Carolina),  143 ;  36  Am.  Dec  34 ;  TazewtU 
T.  Swutkj  1  Randolph  (Virginia),  313;  10  Am.  Dec.  533  (-there  is  no  part  of 
the  law  mcHe  firmly  established  or  betto*  understood  **) ;  Bmrr  t.  Sim,  1  Whar- 
ton (P^nn.),  252 ;  29  Am.  Dec  4a 

From  Ford  t.  Ford,  svproj  the  following  eomprdiensiTe  statement  of  the 
prevailing  doctrine  is  derived :  — 

'"It  is  claimed  on  the  part  of  the  esacvtor,  that  (under  the  directions  of  the 
win,  all  the  personal  property  and  all  the  real  estate  outside  of  Missouri  must, 
for  the  purpose  of  determining  the  validity  of  the  will  or  some  of  its  provisions, 
be  regarded  as  converted  and  permanently  invested  in  lands  in  Kar-sas  City, 
Missouri,  under  the  well-known  doctrine  of  equitable  conversion.  That  doc- 
trine is  firmly  established ;  and  if  it  applies,  or  in  so  far  as  it  applies,  it  must 
be  enforced.  It  may  be  well  to  restate  it.  with  some  of  its  limitations.  As 
long  ago  as  the  time  of  Lord  Chancellor  Tburi-ow,  it  was  ol<served  by  him 
'  that  nothing  was  better  established  than  this  principle :  that  money  directed 
to  be  employed  in  the  purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species  of  property  into  which 
they  are  directed  to  be  converted ;  and  this,  in  whatever  manner  the  direction 
is  given,  —  whether  by  wilL  or  otherwise. 

**  The  owner  of  the  fund,  or  the  contracting  parties,  may  make  land  money, 
or  money  land.  The  cases  established  this  rule  universally.  If  any  difficulty 
has  arisen,  it  has  arisen  from  special  circumstances  FUtcker  v.  Askbumer, 
1  Brown  Ch.  499.  This  was  expressly  sanctioned  by  the  Supreme  Court  of 
the  United  States  at  an  early  day.  Craig  v.  LediA,  3  Wheat.  577.  The  reason 
for  the  rule  is  there  stated  by  Mr.  Justice  Washixgtox,  speaking  for  the 
whole  Court,  thus :  ^  The  principle  upon  which  the  whole  of  this  doctrine  is 
founded  is,  that  a  Court  of  equity,  regarding  the  substance  and  not  the  mere 
form  and  circumstances  of  agreements  and  other  instruments,  considers  things 
directed  or  agreed  to  be  done  as  having  been  actually  performed,  where  nothing 
has  intervened  which  ought  to  prevent  a  performance.'  From  that  and  other 
cases  the  late  Chief  Justice  of  this  Court  deduced  this  general  rule:  *  When 
a  will  contains  a  power  of  sale  not  mandatory  in  terms,  but  it  is  apparent 
from  the  general  scope  and  tenor  of  the  will  that  the  testator  iutended  aU  his 
realty  to  be  sold,  the  power  of  sale  will  be  held  imperative,  and  the  doctrine 
of  equitable  conversion  applied.'  Z>>.'pv  v.  iriViVua*.  46  Wis.  97  ;  De  WoI/y, 
Lawum,  61  Id.  477-479:  50  Ahl  Rep.  14^ 

**  In  Pennsylvania  it  has  been  held  *  that  the  equitable  conversion  of  realty 
into  personalty,  by  force  of  a  direction  in  a  deed  or  will  to  sell,  only  takes 
place  where  the  direction  is  positive  and  absolute :  .  .  .  that  if  a  proposed 
sale  is  contingent  or  eventual  in  a  deed  or  wilL  equitable  conversion  does  not 
follow-*  Xeely  v.  GnmAam.  58  Fa.  St.  437.  But  the  better  opinion  seems  to 
be  as  in  effect  held  in  Do*ige  v.  Williams,  supra,  that  whenever  a  direction 
to  convert  is  apparent  from  the  whole  will,  whether  expressed  or  implied,  then 
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the  duty  and  obligation  to  convert  ifi  imperative,  and  the  doctrine  of  equitable 
conversion  applies.  Thus,  in  White  y.  Howard^  46  N.  Y.  162,  Grover,  J., 
speaking  for  the  Court,  said :  *  To  constitute  a  conversion  of  real  estate  into 
personal,  in  the  absence  of  an  actual  sale,  it  must  be  made  the  duty  of,  and 
obligatory  upon,  the  trustees  to  sell  it  in  any  event.  Such  conversion  rests 
upon  the  principle  that  equity  considers  that  as  done  which  ought  to  have 
been  done.  A  mere  discretionary  power  of  selling  produces  no  such  result.' 
Power  V.  Casisidyy  79  N.  Y.  613,  614 ;  35  Am.  Rep.  650 ;  Hobson  v.  Hale, 
95  N.  Y.  605.  So  it  has  been  held,  that  '  where  the  general  scheme  of  the  will 
requires  a  conversion,  the  power  of  sale,  although  not  in  terms  imperative, 
operates  as  a  conversion ;  and  this  will  be  deemed  to  be  inmiediate,  although 
the  donee  of  the  power  is  vested  for  the  benefit  of  the  estate,  with  a  discretion 
as  to  the  time  of  sale.'  Lent  v.  Howard,  89  N.  Y.  169  ;  Ingram  v.  Mackeyy 
5  Redf.  357.  But  the  will  must,  in  terms  or  by  necessary  implication,  disclose 
an  intent  to  convert,  in  order  to  sustain  the  theory  of  equitable  conversion. 
Hobson V.  Hale,  supra" 

As  to  failure  of  the  purpose,  Mr.  Pomeroy  cites  Aekroyd  v.  Smithson,  and 
says,  "  this  rule  is  universal,"  t.  e.,  where  there  is  a  total  failure  of  the  objects 
for  which  the  conversion  was  designed.  "  But  where  the  purpose  only  partially 
fails,  the  conversion  must  still  be  made  by  selling  the  land,  in  order  to  satisfy 
the  purposes  which  remain  effective."  "  The  main  branch  of  this  rule,  that  the 
surplus  results  to  the  heir,  was  settled  by  the  great  case  of  Aekroyd  v.  Smithson  " 
(3  £quity  Jurisprudence,  §§  1170, 1171).  "The  English  decisions,"  he  con- 
tinues, "  are  very  strong  in  favour  of  the  heir.  .  .  .  But  the  tendency  of  some 
at  least  of  the  American  cases  is  not  so  strongly  in  favour  of  the  heir."  Citing 
Craig  v.  Leslie,  3  Wheaton  (U.  S.  Supr.  Ct.),  563 ;  Burr  v.  Sim,  1  Wharton 
(Pennsylvania),  252 ;  29  Am.  Dec  48.  See  generally,  Phillips  v.  Ferguson^ 
supra  ;  Hawley  v.  James,  5  Paige  Chancery  (New  York),  318 ;  Rizer  v.  Perry, 
68  Maryland,  112  ;  Holland  v.  Cruft,  3  Gray  (Mass.),  162  ;  GiraxtH  v.  Girawl, 
58  Howard  Practice  (New  York),  175 ;  Daeis"  Appeal,  83  Pennsylvania  State, 
348;  Read  v.  WiUiams,  125  New  York,  560;  21  Am.  St.  Rep.  748,  where 
Andrews,  C.  J.,  observes :  "  The  case  falls  within  the  general  principle,  de- 
clared in  many  cases,  that  a  power  of  sale  in  a  will,  however  peremptory  in 
form,  if  it  can  be  seen  that  it  was  inserted  in  aid  of  a  particular  purpose  of 
the  testator,  or  to  accomplish  his  general  scheme  of  distribution,  does  not 
operate  as  a  conversion  where  the  scheme  or  purpose  fails  by  reason  of  illegality, 
lapse,  or  other  cause.  In  that  case  the  property  retains  its  original  character, 
and  it  goes  to  the  heir  or  next  of  kin  as  real  estate  or  personalty  as  the  case 
may  be.  Nothing  short  of  a  clear  intention,  to  be  collected  from  the  will, 
that  the  land  shall  b^  sold  and  converted  into  money  before  division,  whether 
the  particular  purpose  fail  or  not,  will  be  sufficient  in  equity  to  change  the 
character  of  the  property.  In  England,  even  this  is  not  sufficient  to  exclude 
the  heir,  in  the  absence  of  an  express  gift  of  the  proceeds  away  from  him. 
Fitch  v.  Weber,  6  Hare,  145 ;  Hopkinson  v.  Ellis,  10  Beav.  169  ;  Taylor  y.  Taylor, 
3  De  Gex,  M.  &G.  190;  1  Williams  on  Executors,  663  et  seq.  In  this  country 
the  Courts  do  not  seem  to  hold  so  strict  a  doctrine."  See  Given  y.  Hilton,  95 
United  States,  591. 
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No  3.  — GRIFFITH  v.  EICKETTS. 
(1849.) 

RULE. 

If  the  owner  of  real  estate  conveys  it  by  deed  directing 
it  to  be  converted  and  dealt  with  as  personal  estate,  the 
conversion  takes  effect,  as  between  his  real  and  personal 
representatives,  from  the  delivery  of  the  deed. 

Orifflth  y.  Kicketts. 
Griffith  y.  Lnnell. 

7  Hare,  299-317  (s.  c.  19  L.  J.  Ch.  100). 

Conversion  by  Deed,  —  Heir  and  Next  of  Kin. —  Time  of  taking  Effect, 

[299]  Conveyance  of  the  equity  of  redemption  of  real  estate  to  trustees, 
for  sale,  for  the  benefit  of  the  creditors  of  the  author  of  the  deed,  and 
upon  trust,  if  there  should  be  any  surplus,  to  pay  the  same  to  him,  his 
executors,  administrators,  and  assigns,  to  and  for  his  and  their  own  absolute 
use  and  benefit :  — 

Held  J  to  be  a  conversion  of  the  real  estate  into  personalty,  as  between  the 
real  and  personal  representatives  of  the  author. 

Heldj  also,  that  the  ultimate  surplus  of  the  proceeds  of  the  real  estate  being 
reserved  to  the  author  of  the  deed,  and  the  deed  not  being  revoked,  and  no 
attempt  having  been  made  to  revoke  it,  it  was  not  material  as  between  the  real 
and  personal  representatives  of  the  author,  whether  the  deed  was  or  was  not 
revocable. 

That  the  question  whether  the  surplus  proceeds  of  the  trust  property 
belonged  to  the  real  or  personal  representative,  was  not  affected  by  the  state, 
—  whether  of  realty  or  personalty, — in  which  such  surplus  was  found, 
although  the  state  of  the  property  might  affect  the  character  in  which  such 
surplus  would  go  to  tlie  one  or  the  other  of  such  representatives. 

If  the  author  of  a  deed  impresses  upon  his  real  estate  the  character  of 
personalty,  that,  as  between  his  real  and  personal  representatives,  makes  it 
personal  and  not  real  estate,  from  the  delivery  of  the  deed,  and  is  equivalent 
to  a  gift  of  the  expectancy  of  his  heir-at-law  to  his  personal  estate. 

A  suit  by  the  devisee  of  the  heir-at-law  of  Edmund  Griffith, 
claiming  the  equity  of  redemption  of  an  estate  mortgjiged  by 
Edmund  Griffith  to  Richard  Ricketts,  in  the  year  1800.  The 
defendants  in  possession  insisted  that  they  were  purchasers  with- 
out notice  of  any  subsisting  mortgage,  and  they  resisted  the  alleged 
title  of  the  plaintifif  to  redeem. 
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Several  questions  arose,  and  were  argued  in  the  cause.  The 
decision  ultimately  turned  upon  the  effect  of  a  deed  of  1810, 
whereby  Edmund  GrifiSth,  the  mortgagor,  conveyed  and  assigned 
his  real  and  personal  estate  to  trustees,  upon  trust  for  sale,  for  the 
payment  of  his  debts,  and  in  case  there  should  be  anj  surplus  of 
the  trust  monies,  to  pay  the  same  to  the  said  Edmund  Griffith,  his 
executors,  administrators,  and  assigns,  to  and  for  his  and  their  own 
absolute  use  and  benefit  The  question  was,  whether  the  deed  of 
1810  operated  as  a  conversion,  so  that,  upon  the  death  of  the 
mortgagor  intestate,  his  personal  representative  became 
entitled  *  to  the  property  comprised  in  the  mortgage,  to  the  [^  300] 
exclusion  of  his  heir-at-law. 

The  Solicitor-General  and  Mr.  Pirie,  for  the  plaintiff. 

Mr.  Bethell,  Mr.  Walker,  Mr.  Kenyon  Parker,  Mr.  Wood,  Mr. 
Bacon,  Mr.  Piggott,  Mr.  Bird,  Mr.  Osborne,  Mr.  Chapman,  and 
Mr.  Selwyn,  for  the  several  defendants. 

Vice-Chancellor  Wigram  :  —  [304] 

The  plaintiff  in  this  case  claims  under  the  will  of 
Edmund  Griffith  the  younger,  who  was  the  heir-at-law  of  Edmund 
Griffith,  to  be  entitled  to  the  equity  of  redemption  of  freehold  lands 
of  inheritance  comprised  in  a  mortgage  alleged  to  have  been  made  of 
the  same  lands  by  Edmund  Griffith  to  Bichard  Ricketts,  in  the 
month  of  December,  1800.  The  defendants  in  the  cause,  between 
whom  and  the  plaintiff  the  contest  in  the  cause  has  arisen,  claim 
under  Ricketts,  the  mortgagee ;  amongst  other  defences  they  have 
insisted  that  the  plaintiff  is  not  entitled  to  the  equity  of  redemp- 
tion of  the  mortgage  in  question.  They  insist  that  the  equity  of 
redemption  was  so  dealt  with  by  Edmund  Griffith,  that  at  his 
death  his  personal  representative,  and  not  his  heir-at-law,  was  the 
party  entitled  to  the  equity  of  redemption.  The  personal  represen- 
tative of  Edmund  Griffith  is  not  a  party  in  the  cause  ;  and  it  was 
admitted  by  the  plaintiff's  counsel,  at  the  hearing  of  the 
cause,  *  that,  if  I  should  be  of  opinion  that  the  defence  [*  305] 
above-mentioned  was  well  founded,  the  defect  in  the  con- 
stitution of  the  suit  could  not  be  remedied  by  amending  the  bill, 
and  making  the  personal  representative  of  Edmund  Griffith  a  co- 
plaintiff  in  the  cause. 

I  proceed,  in  the  first  instance,  to  consider  this  ground  of 
defence. 

The  mortgage,  as  already  observed,  was  made  in  the  month   of 
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[*  306]  December,  1800.  In  1805  or  1810  (but  I  *  think  I  must 
say  in  1805),  the  mortgagee  entered  into  possession,  and 
the  possession  has  ever  since  been  and  now  is  in  the  mortgagee 
or  persons  claiming  under  him.  The  mortgagor  has  been  out  of 
possession  ever  since  possession  was  taken  by  the  mortgagee. 

In  1810  Edmuud  Griffith  executed  a  deed,  by  which  the  equity 
of  redemption,  and  other  property  real  and  personal,  was  transferred 
to  trustees,  upon  trust  to  pay  the  debts  of  Edmund  Griffith.  This 
deed  was  of  two  parts,  and  made  between  Edmund  Griffith  of  the 
first  part,  and  the  trustees  Harford  and  Winpenny  of  the  second  part. 
The  deed  recited,  that  a  sum  of  £563  had  been  advanced  by  Isaac 
Cooke  to  Edmund  Griffith,  and  that  Edmund  Griffith  was  indebted 
to  several  other  persons,  and  that  he  had  agreed  to  convey  and 
assign  all  his  real  and  personal  estate  unto  and  to  the  use  of 
Harford  and  Winpenny,  their  heirs,  executors,  administrators,  and 
assigns  (subject,  nevertheless,  to  such  mortgages  or  other  charges 
and  incumbrances  as  affected  the  same),  in  trust  for  the  benefit  of 
all  his  creditors ;  and  it  was  witnessed,  that,  in  pursuance  and 
part  performance  of  such  agreement,  and  in  order  to  raise  a  fund 
for  the  payment  of  his  debts,  the  said  Edmund  Griffith  released  and 
confirmed  all  his  real  estates,  with  the  appurtenances  (subject  as 
aforesaid),  unto  and  to  the  use  of  Harford  and  Winpenny,  their 
heirs  and  assigns,  in  trust  nevertheless,  with  all  convenient  speed 
to  sell  and  dispose  of  the  same,  either  by  public  auction  or  private 
contract,  with  power  to  give  receipts  for  the  purchase-money,  and 
to  stand  possessed  of,  and  interested  in,  the  monies  which  should 
arise  from  such  sale  or  sales,  and  also  of  the  rents,  issues,  profits, 
produce,  and  proceeds  thereof;  in  the  mean  time,  in  trust,  in  the  first 
place,  to  pay  the  said  sum  of  £563  to  Isaac  Cooke,  and  then  to 
retain  and  reimburse  themselves  their  costs  and  expenses  in 
[*  307]  *  the  execution  of  the  said  trusts.  And  upon  further  trust, 
by  and  out  of  the  trust  monies  to  pay  and  discharge  all  other 
the  debts  due  from  Edmund  Griffith  to  any  other  persons,  so  far  as 
the  trust  monies  would  extend ;  and,  in  case  there  should  be  any 
surplus  of  the  trust  monies,  in  trust  to  pay  the  same  unto  Edmund 
Griffith,  his  executors,  administrators,  and  assigns,  to  and  for  his 
and  their  own  absolute  use  and  benefit.  Edmund  Griffith  thereby 
covenanted  not  to  revoke  the  powers  given  to  the  trustees,  nor 
interfere  in  any  way  to  prevent  the  trusts  from  being  carried  into 
effect,  —  that  he  would  aid  in  the  execution  of  the  trusts,  and  if 
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necessary,  join  and  concur  in  the  sales  of  the  estate  and  property  ; 
and  the  deed  contained  a  covenant  for  further  assurance.  Upon 
the  effect  to  be  given  to  this  deed,  and  certain  acts  of  the  parties, 
the  validity  of  the  defence  I  am  now  considering  depends. 

One  question  much  argued  at  the  bar  was  whether  the  deed 
was  revocable  by  the  mere  act  of  Edmund  Griffith.  That  it  was 
not  absolutely  revocable  by  the  mere  act  of  Edmund  Griffith  is 
too  clear  for  argument  Clearly  it  was  not  revocable,  as  against 
Cooke,  nor  against  Harford,  if  it  be  true,  as  the  evidence  states, 
that  he  was  a  creditor  of  Edmund  Griffith  for  XI 300;  nor  could 
the  deed  be  revocable  against  the  creditors  of  Edmund  Griffith,  if 
any,  between  whom  and  the  trustees  such  communications  had 
taken  place  as  would  give  them  an  interest  under  the  deed. 
Acton  V.  Woodgate,  2  My.  &  K.  452.  The  question  of  revocation 
must  at  least  be  confined  to  the  surplus  proceeds  of  tde  estate 
comprised  in  the  deeds,  which  would  remain  after  satisfying  the 
claims  of  Cooke,  Harford,  and  such  other  creditors,  if  any,  as  had 
acquired  an  interest  under  the  deed.  If  it  were  necessary, 
as  I  think  it  is  *not,  to  decide  whether  the  deed  was  [*308] 
revocable  at  the  mere  option  of  Elmund  Griffith  as  to 
the  surplus  proceeds  just  mentioned,  I  am  not,  as  at  present  ad- 
vised, prepared  to  decide  in  the  affirmative.  A  voluntary  convey- 
ance of  property  upon  trust  to  pay  creditors  not  parties  to  the 
transaction  has  been  very  reasonably  held  to  create  a  trust  for  the 
author  of  the  deed  and  not  for  his  creditors.  The  transaction  is 
assimilated  to  the  case  of  a  debtor  putting  money  into  the  hands  of 
his  own  agent  to  pay  his  debts,  in  which  simple  case  it  is  clear 
that  the  debtor  may  countermand  the  authority  unless  the  agent 
has  acted  upon  it,  so  as  to  give  the  creditors  an  interest  in  the 
money  in  his  hands.  Bill  v.  Cureton,  2  My.  &  K.  503 ;  4  L.  J.  (N.  S.) 
Ch.  98 ;  WUding  v.  Richards,  1  Coll.  655  ;  14  L.  J.  Ch.  211.  On 
the  other  hand  it  is  equally  clear  that  a  voluntary  conveyance  of 
property  to  trustees  upon  trust  for  a  third  party  may  create  an 
indefeasible  trust  in  favour  of  that  party.  Ellison  v.  Ellison,  6 
Ves.  656 ;  6  R.  R.  19 ;  Ex  parte  Pye  and  Ex  parte  Dubost,  18  Ves. 
140;  11  R.  R.  173;  Pulvertoft  v.  Pulvertoft,  18  Ves.  84;  11  RR 
151.  The  difiference  in  principle  between  the  two  classes  of  cases 
is  marked  and  obvious ;  but  to  decide  to  which  of  the  two  classes 
a  given  trust  deed  belongs  is  often  a  task  of  difficulty;  it  de- 
pends upon  the  intention  of  the  author  of  the  deed  to  be  col- 
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lected  from  the  deed  itself,  and  such  surrounding  circumstances  as 
may  be  admissible  in  aid  of  the  interpretation  of  the  deed.  The 
present  case  is  not  one  of  simple  conveyance  to  trustees  upon  trust 
to  pay  the  debts  of  Edmund  GriflBth.  The  deed  contains  a  coven- 
ant on  the  part  of  Edmund  GriflBth  not  to  revoke  the  deed,  and 
also  a  covenant  on  his  part  to  do  all  acts  necessary  on  his  part  to 
effectuate  the  purposes  for  which  the  deed  was  made. 

It  was  said  in  argument  for  the  plaintiff  that  as  the 
[♦  309]    *  deed  without  the  covenants  by  Edmund  GriflBth  would 

make  the  trustees,  trustees  or  agents  for  Edmund  GriflBth, 
the  covenants  in  question  were  in  substance  covenants  by  Edmund 
GriflBth  with  himself,  and  therefore  binding  upon  himself  only  so 
far  as  he  might  think  fit.  It  cannot,  I  think,  have  been  expected 
by  the  counsel  who  urged  this  argument  that  it  would  prevail  with 
me.  The  covenants  in  question  are  part  of  the  deed,  and  the  char- 
acter of  the  deed  must  be  determined  from  a  view  of  all  provisions, 
including  those  covenants,  whereas  the  argument  fixes  the  charac- 
ter of  the  deed  without  reference  to  the  covenants,  which  are  as 
important  as  any  other  parts  of  the  deed  in  fixing  its  character. 
To  show  this  it  is  only  necessary  to  put  hypothetically  the  case 
which  actually  existed.  Edmund  GriflBth  was  in  prison  for  debt, 
and  in  order  to  release  him  it  was  necessary  to  raise  money. 
Money  was  accordingly  raised  for  the  purpose,  and  it  was  to  pro- 
vide for  the  repayment  of  the  money  so  raised,  as  well  as  to  pay  the 
other  debts  of  Edmund  GriflBth,  that  the  deed  of  1810  was  made. 
It  is  not  too  much  to  assume  in  such  a  case  that  Cooke  and  the 
trustees  should  require  a  deed  irrevocable  by  Edmund  GriflBth  for 
the  purpose  of  securing  the  payment  of  Edmund  Griffith's  debts ; 
but,  as  I  have  already  observed,  I  think  it  immaterial  for  the  pur- 
poses of  this  suit  whether  the  deed  was  revocable  by  Edmund 
GriflBth  or  not  It  appears  to  me  suflBcient  for  the  purposes  of  the 
plaintiff  in  this  suit  that  the  ultimate  surplus  of  the  property  com- 
prised in  the  deed  was  reserved  to  Edmund  GriflBth.  The  value  of 
this  ultimate  surplus  might  be  materially  affected  by  the  revocable 
or  irrevocable  character  of  the  deed ;  but  the  only  question  with 
which  the  plaintiff  in  this  cause  has  to  do  is  not  the  value  of  the 
equity  of  redemption  which  he  claims,  but  who  are  the  persons 

entitled  to  that  equity  of  redemption.  If  Edmund  Griffith 
[*310]   did  •nothing  to  revoke  the  deed  the  case  will  be  the 

same  whether  it  was  revocable  or  not    If  he  attempted  to 
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revoke  the  deed,  the  same  being  irrevocable,  I  should  apply  that 
attempt  to  the  ultimate  surplus  after  paying  all  his  debts  precisely 
in  the  same  manner  as  I  should  apply  it  to  the  surplus  remaining 
after  paying  Cooke's  debts  and  any  other  debts  which  the  trustees 
had  become  bound  to  pay.  In  other  words,  for  the  mere  purpose 
of  determining  the  questions  of  conversion  and  reconversion,  the 
same  reasoning  will  apply  to  so  much  of  the  property  comprised  in 
the  deed  whether  that  were  the  ultimate  surplus  after  paying  all 
his  debts  or  any  larger  part  of  the  property. 

Two  questions  then  present  themselves  for  considerations.  First, 
what  is  the  effect  of  the  deed  as  between  the  real  and  per- 
sonal representatives  of  Edmund  Griffith?  And,  secondly,  is 
the  effect  of  the  deed  altered  by  anything  which  has  since  taken 
place? 

In  considering  the  former  of  these  questions  I  shall  assume  that 
the  latter  is  to  be  answered  in  the  negative,  and  shall  also  suppose 
Edmund  Griffith  to  have  died  not  later  than  the  year  1820,  that 
being  (as  I  understand)  a  period  down  to  which  the  trustees  under 
the  deed  of  1810  certainly  continued  to  act  in  execution  of  the 
trusts. 

The  question  to  be  answered,  it  must  always  be  remembered,  is 
not  whether  the  surplus  proceeds  of  the  trust  estates  are  real  or 
personal  estate,  but  to  which  of  the  testator's  representatives  those 
proceeds,  whether  real  or  personal  estate,  belong. 

If  the  question  arose  under  the  will  of  Edmund  Griffith, 
and  not  under  his  deed,  I  should  perhaps  have  little  *  dif-  [*  311] 
ficulty  in  answering  the  question.  I  should  follow  my  own 
decision  in  Fitch  v.  Weber,  6  Hare,  145  ;  17  L.  J.  Ch.  73,  361,  which 
was  founded  upon  the  authority  of  a  case  before  Lord  Thurlow, 
Robinson  v.  Taylor,  2  Bro.  C.  C.  689.  The  will  speaks  from  the  death 
of  the  testator,  and  whatever  is  deemed  real  estate  at  the  time  of  his 
death  primd  facie  belongs  to  his  heir.  A  contemporaneous  declara- 
tion that  his  real  estate  shall  be  turned  into  personalty  may  alter 
the  character  of  the  property  which  the  heir-at-law  takes,  but 
unless  it  be  given  away  from  the  heir  there  is  no  reason  why  he 
should  not  take  it,  although  the  trusts  of  the  will  may  oblige  him 
to  take  it  as  personal  estate  and  not  as  real  estate. 

If  the  question  in  this  cause  had  arisen  under  the  will  of  Edmund 
Griffith  the  question  would  be,  whether  the  limitation  of  the  sur- 
plus to  the  executors  of  Edmund  Griffith  (who  could  not  take 
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beneficially)  was  a  gift  of  the  surplus  to  the  next  of  kin,  and  the 
decision  between  the  two  classes  of  representatives  would  be  gov- 
erned by  the  answer  to  that  question. 

But  a  deed  differs  from  a  will  in  this  material  respect.  The  will 
speaks  from  the  death,  the  deed  from  delivery.  If,  then,  the 
author  of  the  deed  impresses  upon  his  real  estate  the  character  of 
personalty,  that,  as  between  his  real  and  personal  representatives, 
makes  it  personal  and  not  real  estate  from  the  delivery  of  the  deed, 
and  consequently  at  the  time  of  his  death.  The  deed  thus  altering 
the  actual  character  of  the  property,  is,  so  to  speak,  equivalent  to  a 
gift  of  the  expectancy  of  the  heir-at-law  to  the  personal  estate  of 
the  author  of  the  deed.  The  principle  is  the  same  in  the  case  of  a 
deed  as  in  the  case  of  a  will ;  but  the  application  is  different  by 

reason  that  the  deed  converts  the  property  in  the  lifetime 
[*  312]    of  *  the  author  of  the  deed,  whereas  in  the  case  of  a  will 

the  conversion  does  not  take  place  until  the  death  of  the 
testator,  and  there  is  no  principle  on  which  the  Court,  as  between 
the  real  and  personal  representatives  (between  whom  there  is  con- 
fessedly no  equity),  should  not  be  governed  by  the  simple  effect  of 
the  deed  in  deciding  to  which  of  the  two  claimants  the  surplus 
belongs.  It  was  in  this  view  of  the  case  that  I  observed  during 
the  argument  that  the  status  in  which  the  property  was  found 
could  not,  as  it  appeared  to  me,  affect  the  question  to  whom  it 
belongs.  In  this  view  of  the  question  I  find  myself  confirmed  by 
the  language  of  Sir  W.  Grant,  in  Thornton  v.  Hawley,  10  Ves.  129 ; 
7  R  R  359.  In  that  case  the  question  was,  whether  money,  the 
subject  of  a  marriage  settlement,  was  absolutely  required  to  be  laid 
out  in  land  or  conditionally  only.  Sir  W.  Grant  decided  that  the 
requisition  was  absolute,  and  said,  "  There  is  no  weight  in  the  cir- 
cumstance that  the  property  is  found  in  the  shape  of  money  or  land ; 
for  the  character  is  to  be  found  in  the  deed ;  and  in  Wheldale  v. 
Partridge  (5  Ves.  388 ;  8  Ves.  227 ;  7  R  R  87),  the  Lord  Chancel- 
lor lays  down,  in  which  I  perfectly  concur,  that  it  is  a  circumstance 
that  goes  no  way  except  when  the  fund  gets  into  the  possession 
of  a  party  who  would  have  it  in  either  way."  10  Ves.  138  ;  7  R  R 
366.  Then,  after  observing  that  the  money  in  that  case  never  came 
into  the  hands  of  any  one  who  could  determine  whether  it  should 
be  money  or  land,  he  adds,  **  We  must  go  back  to  the  deed,  upon 
which  the  true  construction  is,  that  it  must  be  considered  land." 
10  Ves.  189 ;  7  R  R  366. 
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There  can  be  no  doubt  as  to  the  mere  construction  of  the  deed 
in  the  present  case ;  the  deed  gives  the  surplus  to  Edmund  Grifl&th, 
his  executors,  administrators,  and  assigns.      I  need  not 
inquire  how  the  case  would  *  be  if  Edmund  Griffith  had   [*  313] 
received  the  money  and  dealt  with  it  as  his  own  estate.  The 
first  question  is  how  the  case  would  be  if  the  trustees  had  sold  the 
land  in  the  lifetime  of  Edmund  Griffith,  and  had  the  money  in 
their  hands.     In  that  case  it  would,  I  apprehend,  clearly  belong  to 
the  personal  representative  of  Edmund  Griffith.    The  words  of  the 
deed  require  this,  and  the  case  of  Van  v.  Barnetty  19  Ves.  102,  as 
explained  by  the  plaintiffs  counsel,*  supports   the   con- 
clusion ;  some  of  the  *  observations  of  Lord  Thurlow  in    [*  314] 
the  case  of  Robinson  v.  Taylor^  2  Bro.  C.  C.  589,  above  re- 
ferred to,  throw  light  upon  this  subject. 

The  question,  however,  remains  as  to  the  surplus  property  sold 
after  the  death  of  Edmund  Griffith,  or  not  required  to  be  sold  to 
pay  his  debts ;  the  answer  to  this  question  must  be  found  in  the 
deed.  I  can  understand  the  argument  which  alters  the  nature  of 
the  property  according  as  it  is  actually  sold  or  not  sold ;  but  I 
cannot  understand  the  reasoning  which,  in  the  case  of  a  deed, 
would  give  the  surplus  to  a  different  person,  according  only  to  the 
time  when  the  trustees  may  happen  to  execute  the  trust  for  sale. 
In  the  absence  of  authority,  therefore,  I  should  conclude  that  the 
personal  representative  of  Edmund  Griffith  and  not  his  heir  is  the 
party  entitled  to  the  surplus  of  the  property  comprised  in  the  deed 
of  1810. 

With  respect  to  authority  the  late  case  of  Biggs  v.  Andrews,  5 
Sim.  424,  is  a  direct  authority  in  point.  It  is  true,  indeed,  that  the 
language  of  the  deed  in  that  case  does  in  a  popular  sense  express 
more  clearly  than  the  language  in  the  present  case  the  intention  of 
the  author  of  the  deed,  that  the  surplus  property  should  become 
personal  estate;  but  the  limitation  of  the  surplus  to  Edmund 
Griffith,  his  executors,  administrators,  and  assigns,  expresses  in 
technical  language  all  that  is  expressed  in  popular  language  in  the 
case  of  Biggs  v.  Andrews,  and  I  am  not  at  liberty  to  suppose  that 

1  The  argumeDt  of  the  plaintiffs  conn-  ments  of  the  bill  that  the  defendant  Bar- 

sel  in  the  principal  case  was  to  show  that  nett  had  sold  considerable  portions  of  the 

the  bill  of  Van  was  filed,  not  to  revoke  the  estate,  and  received  the  purchase-monies, 

deed  of  tmst,  bat  in  fact  to  have  the  trnst  and  had  in  1785  contracted  with  Brown  for 

for  sale  carried  oat  nnder  the  direction  of  the  sale  of  the  whole  of  the  residae. 
the  Court.    It  appeared  from  the  state- 
VOL.  VII.  —  3 
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Edmund  Griffith  using  technical  language  did  not  understand  its 
efifect. 

The  case  of  Van  v.  Barnett  appears  to  me  to  be  an 
[•  315]  authority  in  support  of  the  same  proposition.  In  that  *  case 
Van  conveyed  his  property  to  trustees  upon  trust  to  sell 
and  pay  his  debts,  and  to  pay  the  ultimate  surplus  to  Van,  his 
executors,  administrators,  and  assigns.  It  appears  by  searching 
the  Eegistrar  s  book  that  Van  filed  his  bill,  complaining  of  the 
conduct  of  his  trustees.  He  did  not,  however,  seek  to  revoke  the 
deed,  but  prayed,  in  effect,  that  the  trusts  of  it  might  be  executed 
by  the  Court.  In  the  suit,  as  I  understand  it,  real  estate  was  sold 
in  the  lifetime  of  Van,  and  the  proceeds  came  to  be  administered 
by  the  Court  according  to  the  trusts  of  the  deed.  Van  died,  and  the 
question  arose  between  his  real  and  personal  representative  as  to 
the  surplus  proceeds  not  required  to  pay  Van's  debts.  Lord  Eldon 
decided  in  favour  of  the  personal  representative,  but  gave  no  opin- 
ion as  to  the  real  property,  if  any,  remaining  unsold.  Whether 
there  were  any  such,  does  not,  I  think,  appear.  That  case  decides 
that  the  trusts  of  the  deed  deprived  the  heir-at-law  of  his  expect- 
ancy, so  far,  at  least,  as  related  to  real  estate  converted  before  the 
the  death  of  Van.  But  if  it  be  once  admitted  that  that  is  the 
effect  of  the  deed  as  to  part  of  the  property,  I  cannot  follow  the 
reasoning  which  would  ascribe  any  other  effect  to  the  deed  in  its 
application  to  other  parts  of  the  property.  The  sale  or  non-sale  of 
the  trust  property  may  affect  the  character  in  which  any  surplus 
may  go  to  the  party  to  whom  the  deed  gives  it,  but  cannot  deter- 
mine or  assist  in  determining  the  person  to  whom  it  is  given. 
Such  an  intention  cannot  be  ascribed  to  Edmund  Griffith  without 
express  words,  or  the  clearest  implication,  of  which  I  find  none  in 
the  present  case.  I  think,  therefore,  both  upon  principle  and 
authority,  the  personal  representative  of  Edmund  Griffith,  and  not 
his  heir-at-law,  is  the  party  entitled  to  the  surplus  of  the  prop- 
erty comprised  in  the  deed  of  1810. 

Many  dicta  may  be  found  in  apparent  conflict  with  what 
[*  316]  I  have  decided  ;  but  the  dicta  will,  I  believe,  be  *  reconciled 
with  the  present  decision,  by  adverting  to  this,  —  that  those 
dicta  are  applied  to  wills,  and  not  to  deeds,  or  to  deeds  in  which 
there  has  been  no  disposition  of  the  ultimate  surplus,  or  none  incon- 
sistent with  the  claim  of  the  heir. 

I  have  referred  to  the  Treatise  on  Conversion,  by  Leigh  and 
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Dalzell,  but  do  not  find  anything  in  it  which  conflicts  with  the 
above  conclusion.  The  distinction  is  that  which  I  have  noticed 
above. 

The  remaining  question  then  is,  "  Is  the  effect  of  the  deed  altered 
by  anything  which  has  since  taken  place  ? "  This  must  be  answered 
by  inquiring  whether  Edmund  Griffith  did  anything  in  his  lifetime 
indicating  an  intention  to  alter  the  state  of  property,  as  it  was  fixed 
by  the  deed  of  1810.  Two  points  were  reliad  upon  in  argument  by 
the  plaintifFs  counsel :  First,  the  length  of  time  that  had  elapsed 
since  anything  was  done  by  the  trustee ;  and  secondly,  the  suit  of 
Edmund  Griffith  in  1827.^  With  respect  to  the  former  point,  it  is 
not  the  mere  lapse  of  time,  but  the  acts  of  parties  during  that  time 
that  must  be  looked  at.  The  evidence  shows  that  the  debts  of 
Edmund  Griffith,  provided  for  by  the  deed,  have  not  been  satisfied. 
If,  indeed,  I  am  to  give  full  effect  to  what  the  witnesses  say,  Cooke's 
debt,  which  is  specified  in  the  deed,  and  a  debt  of  £1300  owing  to 
Harford,  one  of  the  trustees,  and  the  debts  of  any  other  creditors 
between  whom  and  the  trustees  communications  may  have  been 
made,  are  still  unpaid  ;  and  the  trustees  only  ceased  to  act  in  paying 
the  debts,  when  they  were  unable  to  realise  assets  for  the  purpose. 
In  the  mean  time,  the  property  which  is  the  subject  of  this 
suit  has  been  since  1805  in  the  possession  of  *mortgagees,  [*  317] 
and  Edmund  Griffith  has  neither  enjoyed  it  nor  asserted  a 
title  to  it  adverse  to  the  trustees,  unless  the  suit  of  1827  be  an  act 
of  that  description.  I  may  observe,  however,  that  in  strictness  it 
is  not  necessary  that  I  should  insist  upon  this  evidence,  for  the 
onus  is  on  the  plaintiffs  to  prove  the  reconversion,  and  it  is  suffi- 
cient that  they  have  not  so  done. 

With  respect  to  the  suit  of  1827,  the  trustees  were  not  parties  to 
it.  The  suit  does  not  seek  to  displace  them,  and  the  attempt  of 
Edmund  Griffith  to  redeem  the  [»roperty  in  that  suit  is  not  only 
consistent  with  the  deed  of  1810,  but  in  strictness  must  be  intended 
as  the  act  of  Edmund  Griffith  in  furtherance  of  his  covenants  in  the 
deed  of  1810.  The  circumstance  that  that  suit  was  not  prosecuted 
with  effect  may  well  be  taken  to  explain  why  the  trustees  have . 
been  hitherto  unable  completely  to  carry  out  the  trusts  of  the  deed. 
So  long  as  Cooke's  debt  or  any  part  of  it,  or  the  debt  of  Harford  or 
of  any  other  creditor  between  whom  and  the  trustees  communica- 
tions may  have  been  made,  —  so  long  as  any  of  such  debts  remain 

'  See  Griffith  t,  RickettSy  3  Hare,  476,  where  the  substance  of  the  bill  is  stated. 
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unpaid,  I  cannot  assume  that  the  trust  deed  has  been  abandoned 
by  the  parties  interested  in  it. 

ENGLISH   NOTES. 

The  converse  of  the  rule  where  personalty  is  disposed  of  by  a  deed 
showing  the  intention  of  its  being  immediately  laid  out  in  land,  is 
treated  as  established  law  by  Lord  Eldon  in  Wheldale  v.  Partridge 
(1803),  5  Ves.  388,  8  Ves.  227,  7  R.  R.  37,  although  in  that  case 
Lord  Eldon  thought  there  was  enough  in  the  deed  in  question  to  rebut 
the  inference  of  the  intention  being  immediate. 

Where  conversion  is  directed  by  a  will,  it  takes  effect  as  from  the 
death  of  the  testator.  Beauclerk  v.  Mead  (1741),  2  Atk.  167,  per 
Lord  Hardwicke,  p.  169.  And  although  a  sale  of  land  is  only  directed 
to  be  made  at  the  expiry  of  a  tenancy  for  life  given  by  the  will,  the  in- 
terest of  the  person  who  is  to  take  a  share  of  the  proceeds  is  treated  as 
personalty  in  the  succession  to  that  person  dying  in  the  lifetime  of  the 
tenant  for  life.     MlioU  v.  Fisher  (1842),  12  Sim.  505. 

In  Clarke  v.  Franklin  (1858),  4  K.  &  J.  257,  a  settlor,  by  deed, 
conveyed  certain  estate  to  the  use  of  himself  (the  settlor)  for  life,  with 
remainder  (subject  to  a  power  of  revocation  which  he  never  exercised) 
to  the  use  of  trustees  and  their  heirs,  upon  trust  to  sell  and  pay  certain 
sums  of  money  to  persons  named  or  described,  and  to  apply  the  residue 
to  charitable  purposes.  The  charitable  purposes  failed  to  take  effect 
by  reason  of  the  deed  not  having  been  enrolled.  It  was  held  by  Vice- 
Chancellor  Sir  W.  Page  Wood  that,  although  the  trust  was  not  to 
arise  until  after  the  settlor's  death,  the  property  was  impressed  with 
the  character  of  personalty  immediately  upon  the  execution  of  the  deed  ; 
and  the  proceeds,  so  far  as  they  were  directed  to  be  applied  to  chari- 
table purposes  resulted  to  the  settlor  as  personalty,  and  being  undis- 
posed of  by  his  will,  were  distributable  as  intestate  personal  estate. 
The  Vice-Chancellob  in  his  judgment,  after  referring  to  the  principal 
case,  and  citing  Hewitt  v.  Wright  (1780),  1  Bro.  C.  C.  86,  observes 
that  the  converse  case  of  personalty  directed  by  deed  to  be  converted 
into  land  is  discussed  by  Lord  Eldon  in  Wheldale  v.  Partridge^  where, 
*'upon  the  special  terms  of  the  instrument  it  was  held  not  to  be  one 
which  upon  its  execution  clothed  the  property  with  real  uses;  but  Lord 
Eldon  said  that,  but  for  those  special  provisions,  and  if  there  had 
been  nothing  more  in  the  deed,  'the  property  would  immediately  upon 
the  execution  of  the  deed  have  been  impressed  with  real  qualities  and 
clothed  with  real  uses,  and  the  money  would  have  been  land,'  clearly 
recognising  the  rule  that  conversion  takes  effect  from  the  moment  of 
the  execution  of  the  deed.  .  .  .  The  principle  of  these  authorities  is 
therefore  clearly  settled;  and  where,  as  here,  real  estate  is  settled  by  deed 
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upon  trust  to  sell  for  certain  specified  purposes,  and  one  of  those  purposes 
fails,  then,  whether  the  trust  for  sale  is  to  arise  in  the  lifetime  of  the 
settlor  or  not  until  after  his  decease,  the  property  to  that  extent  results 
to  the  settlor  as  personalty  from  the  moment  the  deed  is  executed. 
The  only  exception  is  where  the  whole  of  the  purposes  for  which  con- 
version is  directed  fails  from  the  moment  of  the  delivery  of  the  deed." 
A  distinction  was  made  hy  Wickens,  V.  C,  in  a  case  of  Clissold  v. 
Cork  (1872),  27  L.  T.  143,  which  at  first  sight  looks  very  like  the 
principal  case.  There  M.,  being  entitled  for  an  estate  in  fee  to  certain 
land,  by  marriage  settlement  settled  the  estate  on  himself  for  life  with 
remainder  to  his  wife,  remainder  to  their  children,  and  in  default  of 
children,  to  the  use  of  the  settlor  M.  and  his  heirs.  Subsequently  M., 
by  deed  reciting  that  he  was  entitled  to  freehold  lands  in  fee  subject 
to  mortgages,  and  also  to  certain  lands  for  life,  conveyed  his  property, 
real  and  personal,  to  trustees  in  trust  to  sell  and  divide  the  proceeds 
between  his  creditors  according  to  their  debts.  There  was  no  trust 
declared  in  the  event  of  there  being  any  surplus.  The  trustees,  assum- 
ing that  M.  had  a  life  interest  only,  sold  the  life  estate,  and  with  the 
proceeds  paid  the  creditors  in  full,  M.  having  died  intestate,  with  the 
reversion  in  fee  in  the  land  still  vested  in  him,  Wickens,  V.  C,  said 
there  was  nothing  in  the  deeds  to  make  the  property  personalty,  and 
that  it  must  go  as  laud  to  the  heirs  of  the  settlor. 

AMERICAN  NOTES. 

Mr.  Pomeroy  cites,  approves,  and  quotes  at  length  from  the  principal  case 
(3  Equity  Jurisprudence,  sec.  1162).  Mr  Beach  also  cites  it  (1  Equity  Juris- 
prudence, p.  599).  It  is  conceded  that  the  deed  might  explicitly  direct  the 
conversion  to  take  place  at  some  specified  time,  in  which  case  that  direction 
would  control. 


No.  4— ASHBY  t?.  PALMER 
(1816.) 

RULE. 

Where  land  is  impressed  with  the  character  of  money  it 
so  remains  until  some  person  elects  to  take  it  in  its  original 
character  as  land. 
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Aflhby  T.  Palmer. 

1  Merivale,  296-302  (s.  c.  15  B.  R.  116). 

Conversion.  —  Devise  ofrecU  Estate  in  Trust  for  Sale.  —  Election* 

[296]  Devise  of  real  estate  in  trust  to  sell,  and  out  of  the  money  to  pay 
debts,  &c.,  and  with  the  surplus  to  maintain  and  educate  the  daughter  of 
the  testatrix  until  twenty-one,  or  marriage :  but  if  she  should  die  unmarried 
under  twenty-one,  all  such  money  as  should  remain  in  the  hands  of  the  trus- 
tees, or  such  parts  of  the  real  estates  as  should  remain  unsold  (if  any),  to  be 
to  the  use  of  A.  The  daughter  lived  to  attain  twenty-one.  This  is  a  conver- 
sion out  and  out,  and  the  real  estate  remaining  unsold  at  her  death  goes  to 
her  personal  representative. 

There  is  no  presumption  of  election  to  take  as  real  estate  where  there  is 
incapacity,  as  limacy. 

Elizabeth  Fielding  made  her  will,  dated  30th  March,  1751,  by 
which  she  gave,  devised,  and  bequeathed  to  certain  persons  therein 
mentioned,  their  heirs,  executors,  administrators,  and  assigns,  all 
her  real  and  personal  estate,  in  trust,  to  sell  as  soon  as  con- 
venient after  her  decease,  and  out  of  the  money  thereby  raised,  and 
with  the  rents,  issues,  and  profits  of  the  real  estate,  until  sale,  in 
the  first  place  to  pay  and  discharge  all  her  debts  and  funeral  ex- 
penses, and  with  the  surplus,  to  bring  up,  maintain,  and  educate 
her  daughter  Elizabeth,  in  such  manner  as  they  should  think  most 
for  her  advantage,  until  twenty-one,  or  marriage  ;  but,  if  she  should 
die  unmarried,  under  twenty-one,  then,  and  in  such  case,  all  such 
money  as  should  remain  in  the  hands  of  the  said  trustees,  and  such 
part  of  the  real  estates  as  should  remain  unsold  (if  any),  at  the 
time  of  her  decease,  and  not  applied  in  payment  of  her  debts  afore- 
said, or  in  the  education  of  her  said  daughter,  should  be,  and  remain 
to,  and  for  the  only  proper  use  and  benefit  of,  her  sister,  Mary  Per- 
kins, her  heirs,  executors,  and  assigns. 
[*  297]  *  The  testatrix  died  in  the  year  1760,  leaving  her  daugh- 
ter, in  the  will  mentioned,  an  infant.  The  trustees  entered 
upon  the  real  estate,  and  possessed  themselves  of  the  personal,  and 
thereout  paid  the  debts  and  funeral  expenses*  The  daughter  of 
the  testatrix  afterwards  attained  her  age  of  twenty-one  years,  hav- 
ing previously  become  a  lunatic,  in  which  state  she  continued  till 
her  death,  and  died  in  1803,  unmarried,  and  intestate. 

No  part  of  the  real  estates  were  sold  under  the  trusts  of  the  will ; 
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and,  after  the  death  of  the  lunatic^  the  defendant  Palmer,  her  heir- 
at-law,  entered  into  possession, 

The  bill,  filed  by  the  next  of  kin  of  the  lunatic,  charged  that  the 
real  estate  was  converted  by  the  will  into  personal,  and  prayed  a 
sale  and  distribution. 

Palmer,  by  his  answer,  insisted  that  Elizabeth  Fielding,  the 
testatrix's  daughter,  had  a  right  to  consider  the  estates  devised 
to  be  sold  as  real  estates,  and  that,  by  having  continued  in  pos- 
session, she  must  be  taken  to  have  so  elected.  He  also  relied 
on  the  testatrix's  intention  being  that  the  estates  should  be  sold 
only  for  the  purpose  of  paying  her  debts ;  and  alleged  that  Elizabeth 
did  not  become  lunatic  till  after  she  attained  twenty-one ;  but  this 
was  contradicted  by  the  evidence  on  the  part  of  the  plaintili's,  and 
unsupported  by  any  for  the  defendant 

Hart,  Wilson,  and  Bell,  for  the  plaintiffs. 

This  is  a  conversion  out  and  out  Where  a  testator  has  declared 
certain  purposes  to  which  the  produce  arising  out  of  the 
sale  of  his  real  estate  is  to  be  applied,  *  if  some  of  those  [*  298] 
purposes  fail,  the  part  which  was  to  be  devoted  to  the 
purposes  so  failing  results  to  the  heir-at-law,  but  results  to  him 
as  personal,  and  not  as  real  estate.  Wright  v.  Wright,  16  Ves. 
188  ;  10  R.  R  161 ;  mil  v.  Cocks,  1  Ves.  &  B.  173 ;  King  v.  Denison, 
1  Ves.  &  B.  260  ;  12  E.  E.  227 ;  Kellett  v.  Kellett,  1  Ball  &  B.  533 ; 
12  R  E.  54.  There  is  nothing,  however,  to  prevent  a  testator  from 
devoting  his  whole  real  estate  to  be  sold  absolutely,  so  as  to  be 
considered  in  the  first  instance  as  converted  into  personal.  The 
intention  of  the  testatrix,-  in  the  present  case,  is  manifest ;  and 
the  conversion  does  not  depend  upon  a  mere  rule  of  law  authoriz- 
ing the  Court  to  declare  it,  but  upon  the  express  terms  of  the 
will.  With  regard  to  the  clause,  giving  to  the  sister  of  the  testa- 
trix such  part  of  the  real  estates  as  should  remain  unsold  (if 
any)  in  the  event  of  her  daughter's  dying  under  twenty-one 
and  unmarried,  no  inference  of  intention,  contrary  to  the  general 
intention  to  sell  out  and  out,  can  fairly  be  raised  from  it;  for 
it  only  shows  that  the  testatrix  contemplated  the  accident  of  a 
premature  death,  which  might  prevent  the  sale,  in  which  case, 
and  in  which  case  only,  she  directs  that  the  trustees  shall  not 
proceed  in  the  accomplishment  of  her  object  The  words  "  if 
any  "  show,  to  the  contrary  of  any  such  inference,  that  she  looked 
to  the  entire  conversion,  provided  her  daughter  lived  long  enough. 
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Suppose  she  had  married,  and  died  under  twenty-one,  her  husband 
might  have  claimed  as  administrator.  Then  the  right  of  the  present 
plaintiffs  is  precisely  the  same. 

As  to  her  having  elected  to  take  as  real  estate,  she  was  never 
capable  of  electing. 

Sir  Samuel  Romilly  and  Trower,  for  the  defendant. 
[*299]  *The  property  claimed  by  these  plaintififs  continued 
real  estate  during  the  life  of  the  lunatic,  and  was  so  at  the 
time  of  her  death.  In  Oxenden  v.  Lord  Compton,  2  Ves.  Jun.  69  ; 
2  R  R  131 ;  Lord  Compton  v.  Oxenden,  2  Ves.  Jun.  261 ;  Walker 
V.  Denne,  2  Ves.  Jun.  170 ;  2  R  R  185,  it  was  held  that  the  property 
must  be  taken  in  the  state  in  which  it  was  left  at  the  death  of 
the  party  from  whom  the  representatives  claim ;  and,  although  in 
later  cases  that  principle  has  been  doubted  by  the  present  Lord 
Chancellor,  WheldaU  v.  Partridge,  8  Ves.  227 ;  5  Ves.  388 ;  7  R  R 
37,  and  his  doubts  corroborated  by  your  Honour  in  that  of  Kirkman 
v.  Mills,  13  Ves.  338;  and  Biddulph  v.  Biddulph,  12  Ves.  160,  yet 
the  question  remains  untouched,  as  to  what  constitutes  a  conversion 
out  and  out,  and  where  the  conversion  is  only  for  a  certain  limited 
purpose.  In  the  present  case  the  sole  objects  of  conversion  were 
the  payment  of  debts,  and  the  maintenance  and  education  of  the 
daughter  till  twenty-one,  immediately  after  which  follows  the  direc- 
tion that,  in  case  of  her  death  under  twenty-one  and  unmarried,  all 
such  money  as  should  then  remain  in  the  hands  of  the  trustees, 
together  with  the  real  estate  remaining  unsold  and  not  applied 
towards  either  of  these  objects,  should  go  to  the  testatrix's  sister, 
—  a  singular  provision,  supposing  she  could  have  intended  a  con- 
version of  the  whole  real  estate.  The  testatrix's  daughter  was  her 
heir-at-law,  and  would  therefore  have  taken  the  real  estate  at  all 
events;  and  it  was  clearly  in  her  contemplation  that  her  sister 
might,  in  the  event  which  she  supposed,  also  take  it  as  land.  How 
then  can  it  be  said  that  she  absolutely  meant  it  should  be  con- 
verted into  money  ?  The  question  really  being  whether  it  is  not 
manifest  that  the  testatrix  spoke  of  it  as  money  only  quoad 
[*  300]  certain  purposes,  but  had  no  intention  of  conversion  *  be- 
yond these  purposes,  —  whether  it  was  not  manifestly  her 
intention  to  give  the  whole  property  to  her  daugliter,  to  be  enjoyed 
by  her  representatives  in  whatever  character  it  should  happen  to 
be  left  by  her  at  her  death. 

Suppose  the  testatrix's  sister  had  died  in  her  lifetime,  and  the 
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daughter  had  died  afterwards,  under  twenty-one  and  unmarried. 
The  question  would  then  have  been  between  the  real  and  personal 
representatives  of  the  testatrix,  and,  according  to  all  the  cases,  it 
must  have  been  held  a  resulting  trust  for  the  heir-at-law.  Yet 
now  the  Court  is  called  upon  to  decree  a  sale  in  favour  of  the 
personal  representative  against  the  heir-at-law.  And  where  is  the 
difference  ?  Is  there  any  person  existing  who  has  a  right  by  gift 
from  the  testatrix  to  any  part  of  this  property  ?  There  is  no  such 
person  ;  and  if  not,  according  to  the  authority  of  Chiity  v.  Parker, 
2  Ves.  Jun.  271,  there  is  no  person  who  has  a  right  to  apply  to 
have  it  converted  into  money. 

It  is  not  attempted  tP  be  denied  that  the  daughter  held  such  an 
interest  as  gave  her  the  right  to  demand  that  the  property  should 
be  retained  in  whatever  character  she  might  have  elected  to  take 
it  Her  incapacity  to  exercise  this  power  cannot  make  any  essential 
difference,  and  she  must  be  taken  to  have  elected  according  to  the 
state  in  which  the  property  is  found  at  her  death. 

The  Master  of  the  Eolls,  (Sir  William  Grant)  stopping  the 
reply :  — 

This  case  does  not  involve  any  difl&culty  whatever. 
Land,  once  impressed  with  the  character  of  money,  *  must  [*  301] 
remain  so  impressed  until  some  person  elects  to  take  it  in 
its  original  character,  as  land.  This  is  not  the  case  of  a  resulting 
trust,  which  can  only  come  in  question  as  between  the  real  and 
personal  representatives  of  the  testator,  and  is  that  where,  though 
the  real  estate  is  devoted  to  be  sold,  yet  the  entire  produce  is  not 
devised  to  any  one  person,  but  particular  purposes  are  pointed  out 
to  which  it  is  to  be  applied.  In  such  cases,  if  the  purposes  are 
fully  answered  without  reverting  to  a  sale,  then,  on  a  question 
between  the  heir-at-law  and  the  next  of  kin  of  the  testator,  the 
former  is  held  entitled  by  way  of  resulting  trust.  The  single 
question  here  is,  in  what  character  the  devisee  took  the  estate. 
No  doubt  the  testator  may  dispose  of  his  property  as  he  pleases. 
He  may  say  his  devisee  shall  take  it  only  as  money,  and,  wher- 
ever he  has  so  expressed  his  will  to  be,  there  is  no  necessity  that  it 
should  be  actually  converted  in  order  to  make  it  pass  as  money. 
Until  election  made  to  take  it  as  land,  it  must  so  pass ;  and,  when- 
ever the  devisee  dies,  it  therefore  becomes  necessary  to  revert  to 
the  will,  in  order  to  see  how  the  testator  has  given  it.  In  the  will 
now  before  me  it  is  clearly  given  by  the  testatrix  to  her  daughter 
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only  as  money.  When  she  arrived  at  twenty-one,  it  might  be  that 
the  whole  would  remain  unsold,  and  then  she  might  have  elected 
to  take  it  as  land  ;  or,  if  she  had  kept  it  unsold,  being  competent 
to  make  an  election,  she  might  have  been  presumed  to  have  so 
made  her  election.  Here  she  was  manifestly  incompetent  to  make 
any ;  and  it  is  as  if  she  had  died  before  the  time  arrived  at  which 
she  could  have  elected.  With  regard  to  the  conditional  clause, 
there  is  no  inconsistency  in  giving  the  same  thing  to  one  person  as 
money,  to  another  as  land  if  not  already  converted  into  money,  — 
in  declaring  that  it  shall  be  converted  quoad  the  first  taker,  not 

quoad  the  second.   In  this  case,  the  testatrix  has  expressly 
[*  302]  ♦  said  that  such  is  her  will,  and  the  authorities  cited  have 

therefore  no  relation  to  it 
"  Declare  that  the  intestate,  Eliz.  Fielding,  took  the  real  estate 
of  the  testatrix  as  personal  property.  Eefer  it  to  the  Master  to 
take  an  account  of  the  real  estates  of  the  testatrix  which  passed  by 
her  will  in  favour  of  the  said  intestate,  and  of  the  rents  and  profits 
thereof  come  to  the  hands  of  the  defendant.  Palmer,  previous  to  the 
appointment  of  a  receiver  in  the  cause.  The  Master  to  tax  all 
parties  their  costs  of  the  suit,  and  the  defendant  to  be  at  liberty  to 
retain  what  shall  be  so  taxed  for  his  costs  out  of  what  the  Master 
shall  find  due  from  him,  or  take  the  said  account  The  residue  to 
be  paid  to  the  plaintiffs  in  four  equal  parts.  The  defendant  to 
convey  and  assign  the  premises,  and  to  deliver  up  all  title  deeds, 
now  in  his  custody  or  possession,  relating  thereto." 

ENGLISH  NOTES. 

TSliere  the  conversion  has  not  in  fact  taken  place,  and  the  interest 
vests  absolutely,  whether  in  land  or  money,  in  one  person,  any  act  of 
his  indicating  an  option  in  which  character  he  takes  or  disposes  of  it^ 
will  determine  the  succession  as  between  his  real  and  personal  repre- 
sentatives. Per  Lord  Cottenham  in  Cookson  v.  Cookson  (1845),  12 
CI.  &  Fin.  121,  146. 

A  simple  case  of  the  exercise  of  an  election  is  furnished  by  Sarcourt 
V.  Seymour  (1851),  2  Sim.  N.  S.  12,  20  L.  J.  Ch.  606,  where  a  sum  of 
£32,000  was  assigned  by  marriage  settlement  upon  trust  to  be  laid  out 
in  land,  to  be  settled  to  the  use  (subject  to  certain  incumbrances)  of 
A.  B.  (the  husband)  and  his  heirs.  The  money  was  invested  in  con- 
sols and  other  securities  of  the  nature  of  personal  estate,  and  was  never 
invested  in  land.  In  a  statement  made  by  A.  B.  of  his  proi)erty  shortly 
before  his  death  the  securities  were  set  down  under  the  category  of  his 
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persoual  property.  This  was  held  to  show  an  election  to  take  the  prop- 
erty as  personalty,  and  it  was  treated  accordingly  in  the  succession 
upon  his  death. 

Land  belonging  to  the  estate  of  a  lunatic  was  sold  under  an  Act  (11 
Geo.  IV.  and  1  Wm.  IV.  c.  65)  authorising  money  to  be  raised  by  sale 
of  the  lunatic's  estate,  and  providing  that  the  lunatic's  heirs,  &c.,  should 
have  the  like  interest  in  the  surplus  monies  as  they  would  have  in  the 
estate  if  it  had  not  been  sold,  and  that  the  monies  should  be  of  the 
same  nature  as  the  estate.  The  lunatic's  heir  died  also  a  lunatic,  and 
without  having  been  at  any  time  capable  of  electing  to  take  the  surplus 
money  as  realty  or  personalty.  It  was  held  by  the  Lokds  Justices 
that  the  surplus  proceeds  continued  to  be  impressed  with  the  character 
of  realty,  and  directed  them  to  be  paid  to  the  person  who  was  heir-at- 
law  of  the  last-mentioned  (and  also  heir-at-law  of  the  first-mentioned) 
lunatic.  Re  Whartouy  a  lunatic  (1854),  5  De  G.  M.  &  G.  33,  23  L.  J. 
Ch.  522. 

Under  a  marriage  settlement  the  property  of  A.  (the  wife)  who  was 
entitled  in  remainder  expectant  on  the  death  of  G.  to  one  eighth  share 
of  certain  real  estate,  called  the  Lamborne  estate,  was  settled  in  trust 
for  A.  for  life,  with  remainder  to  the  husband  for  life,  remainder  (on 
failure  of  issue)  to  the  heirs  of  A.  A  power  of  sale  and  exchange  was 
given  to  the  trustees,  who  were  to  invest  the  proceeds  in  the  purchase 
of  real  estate,  and  hold  it  on  the  trusts  declared  of  the  reversionary  in- 
terest so  settled.  The  fee  simple  of  several  portions  of  the  entire  estate 
was  sold  by  the  parties  interested  in  the  other  undivided  shares,  with 
the  concurrence  of  the  trustees  of  the  settlement,  and  by  some  arrange- 
ment as  to  the  exact  nature  of  which  there  was  no  evidence,  the  one- 
eighth  part  of  the  purchase-money  was  invested  in  consols  in  the  names 
of  the  trustees  of  A.'s  settlement,  and  the  dividends  paid  to  C.  for  life. 
C,  the  tenant  for  life,  survived  A.  (who  died  without  issue),  and  sur- 
vived A.'s  heir-at-law,  who  by  his  will  made  a  specific  devise  of  his 
share  in  the  Lamborne  estate,  but  made  no  beneficial  residuary  devise 
of  his  real  estate.  After  the  death  of  C.,  the  tenant  for  life,  the  trus- 
tees transferred  into  Court  the  consols  representing  the  settled  share  of 
the  estate.  It  was  held  that  no  election  could  be  inferred  on  the  part 
of  the  heir-at-law  of  A.  to  take  the  property  in  its  actual  estate,  and 
that  his  interest  in  the  fund  must  be  treated  as  realty,  and  go  to  his 
sister  and  niece  who  were  his  co-heiresses  at  law.  It  was  also  held  that 
it  did  not  go  under  the  specific  devise  of  his  share  in  the  Lamborne 
estate,  as  that  was  satisfied  by  his  share  in  the  portions  of  the  estate 
which  remained  unsold  at  his  death.  In  re  Pedder^a  Settlement  (1854), 
6  De  G.  M.  &  G.  890,  24  L.  J.  Ch.  313. 
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AMERICAN  NOTES.    • 

Mr.  Pomeroy  cites  the  principal  case,  with  the  observation  :  "  Although  the 
doctrine  theoretically  belongs  to  our  jurisprudence,  it  can  hardly  be  said  to 
have  any  practical  existence  in  the  law  of  many  of  the  States ;  it  has  very 
rarely  come  before  any  of  the  American  Courts,  and  then  in  its  simplest 
form."     (3  Equity  Jurisprudence,  p.  1786.) 

Infants  cannot  for  themselves  elect.  Carr  v.  Branch,  85  Virginia,  507 ; 
Swann  v.  Garrett,  71  Georgia,  566. 

As  a  general  rule  all  must  unite.  Effinger  v.  Hall,  81  Virginia,  94 ;  Willing 
V.  Peters,  7  Pennsylvania  State,  287.  See  Prentice  v.  Janssen,  79  New  York, 
478, 485 ;  Henderson  v.  Henderson,  133  Pennsylvania  State,  399 ;  Hetzel  v.  Barber, 
69  New  York,  1 ;  Armstrong  v.  McKelvey,  104  New  York,  179  ;  De  Vaughn  v. 
McLeroy,  82  Georgia,  687 ;  High  v.  Worley,  33  Alabama,  (N.  S.),  196,  citing 
Fletcher  v.  Ashhumer. 

See  generally.  Proctor  v.  Ferehee,  1  Iredell,  Equity  (No.  Carolina),  143 ;  36 
Am.  Dec.  34 ;  High  v.  Worley,  33  Alabama,  196 ;  Baker  v.  Copenbarger,  15  Illi- 
nois, 103 ;  58  Am.  Dec.  600 ;  Turner  v.  Dawson,  80  Virginia,  841.  But  in 
Mandelbaum  v.  McDonell,  29  Michigan,  78,  it  was  held  that  <'  when  such  a  bare 
power  of  sale  is  given  to  the  executors  merely  to  sell  the  lands  for  the  pur- 
pose of  paying  over  the  proceeds  to  the  devisees,  whose  right  under  the  will  to 
such  proceeds  is  an  absolute  and  vested  right,  we  understand  the  law  to  be 
settled,  not  only  that  all  such  devisees  may  collectively,  before  the  power  of 
sale  is  executed,  elect  to  take  the  land  instead  of  the  proceeds,  according  to 
their  respective  interests,  in  the  latter,  and  thus  prevent  a  sale,  but  that 
each  of  them  may  ordinarily  so  elect  as  to  his  own  share."  Citing  (and  sup- 
ported by)  Beed  v.  Underhill,  12  Barbour  (New  York  Sup.  Ct),  113 ;  Quin  v. 
Skinner,  49  Ibid.  132. 

<<  A  married  woman  of  herself  is  incapable  of  making  an  election,  unless 
under  some  judicial  authority,  to  reconvert  her  interest  in  the  legacy  into  the 
original  condition  of  land."  High  v.  Worley,  supra.  "It  is  competent  for  a 
feme  covert  to  elect  to  take  the  land  instead  of  the  money,  but  that  election 
can  only  be  made  under  the  same  forms  and  solemnities  as  by  law  are  required 
to  enable  her  to  convey  the  fee."  Baker  v.  Copenbarger,  supra.  But  a  hus- 
band may  elect  to  take  as  land  a  legacy  to  his  wife  of  proceeds  of  land  directed 
to  be  sold,  and  may  vest  the  fee  in  himself  or  her.  Hannah  v.  Swarjier,  3  Watts 
&  Sergeant  (Pennsylvania),  223 ;  38  Am.  Dec.  754.  And  Mr.  Pomeroy  says : 
<*  In  this  country  a  married  woman  can  doubtless  elect  by  means  of  any  instru- 
ment sufficient  to  enable  her  to  convey  real  estate." 

In  Baker  v.  Copenbarger,  supra,  it  was  said :  "  There  can  be  no  doubt,  how- 
ever, where  a  devise  is  made  of  money  to  be  produced  by  the  sale  of  land,  as 
in  this  case,  that  by  the  election  of  all  the  devisees  they  may  take  the  land 
itself  instead  of  the  money,  where  all  are  competent  to  make  such  election ; 
but  it  is  equally  clear  that  the  character  of  the  devise  cannot  thus  be  changed 
from  money  to  land  except  by  the  concurrent  action  of  all  the  devisees,  for  as 
each  has  a  separate  right  to  insist  upon  the  bequest  as  provided  by  the  will, 
their  claim  cannot  be  defeated  except  upon  the  election  of  all ;  hence  each 
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must  have  the  uncontrolled  right  to  have  the  land  sold,  and  to  receive  his 
share  of  the  proceeds  of  the  land." 

In  Craig  v.  Leslie,  3  Wheaton  (U.  S.  Sup.  Ct.),  563,  after  recognizing  the 
general  doctrine  of  equitable  conversion,  the  Court  observe :  "  Thus  where 
the  whole  beneficial  interest  in  the  money  in  the  one  case,  or  in  the  land  in 
the  other,  belongs  to  the  person  for  whose  use  it  is  given,  a  Court  of  equity- 
will  not  compel  the  trustee  to  execute  the  trust  against  the  wishes  of  the 
cestui  que  trust,  but  will  permit  him  to  take  the  money  or  the  land,  if  he  elects 
to  do  so  before  the  conversion  has  actually  been  made ;  and  this  election  he 
may  make,  as  well  by  acts  or  declarations  clearly  indicating  a  determination 
to  that  effect  as  by  application  to  a  Court  of  equity.  It  is  this  election,  and 
not  the  mere  right  to  make  it,  which  changes  the  character  of  the  estate  so  as 
to  make  it  real  or  personal  at  the  will  of  the  party  entitled  to  the  beneficial 
interest." 


No.  5.  — PULTENEY    v.  EARL    OF    DAELINGTON. 

(1783.) 

RULE. 

Where  money  devised  to  be  laid  out  in  land  actually 
comes  into  the  hands  of  the  person  who  would  be  entitled 
to  dispose  of  the  lands  if  purchased,  the  money  is  his 
absolute  property,  and  will  pass  by  a  general  bequest  of 
his  personal  estate. 

William  Pnlteney,  Esq.,  and  Frances  his  Wife  (Plaintiffs)  v.  The 
Earl  of  Darlington  and  Others  (Defendants). 

1  Brown's  C.C.  223-23S.    (Affirmed  on  Appeal  to  House  of  Lords,  1796,  7  Brown's 

P.O.  530). 

Conversion.  —  Property  "  at  home.'*  —  Election, 

Money  left  by  will  to  be  laid  out  in  land,  the  trustee  being  entitled  [223] 
to  the  money  lays  part  of  it  out  in  a  purchase,  but  afterwards  dis- 
charges that  estate  of  the  trust,  and  making  his  will,  gives  generally  (without 
taking  notice  of  this  money)  his  real  and  personal  estate  to  A.,  who  after- 
wards makes  his  will  and  gives  his  real  estate  to  B.,  and  his  personal  to  C; 
the  trust  money  passes  as  personal  estate. 

Case.  —  Henry  Guy,  by  will  dated  6tli  July,  1709,  devised  to 
John  Taylour  and  Arthur  Lake,  their  executors  and  administrators, 
all  his  messuages.  Sec,  in  Stoke  Newington,  for  ninety-nine  years, 
to  commence  from  the  25th  day  of  December  next  before  the  date 
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of  his  will,  if  Harry  Pulteney,  Edmund  Serjeant,  and  John  Mnl- 
caster,  or  either  of  them,  should  so  long  live,  upon  trust,  to  pay 
them  certain  annuities  for  their  lives,  and  the  overplus  of  the  rents 
and  profits,  if  any,  was  to  remain  in  the  hands  of  Taylour  and  Lake 
for  the  purposes  thereinafter  mentioned,  and  as  to  the  remainder, 
reversion  and  inheritance  of  all  his  said  messuages  and  heredita- 
ments, after  the  said  term  of  ninety-nine  years,  he  devised  the 
same  unto  William,  late  Earl  of  Bath  (then  William  Pulteney, 
Esq.)  for  life,  remainder  to  Thomas  Halsey  and  his  heirs,  to  pre- 
serve contingent  remainders,  remainder  to  the  first  and  other  sons 
of  Lord  Bath  successively  in  tail  male,  remainder  to  Harry  Pulteney 
for  life,  with  like  remainders  to  trustees  to  preserve  contingent 
remainders,  and  to  his  first  and  other  sons  in  tail  male,  remainder 
to  Daniel  Pulteney  (the  plaintiff  Frances'  late  father)  for  life,  with 
like  remainders  to  trustees  to  preserve  contingent  remainders,  and 

to  his  first  and  other  sons  in  tail  male,  with  remainder  to 
[*224]  William  Pulteney  (eldest  son  of  Sir  *  William  Pulteney 

and  father  of  Lord  Bath)  in  fee.  He  appointed  Lord  Bath, 
Taylour,  and  Lake,  executors  of  his  will,  and  devised  to  his  execu- 
tors, their  heirs  and  assigns  for  ever,  his  capital  messuages,  &c.,  at 
Earl's  Court,  Middlesex,  and  certain  freehold  and  copyhold  estates 
at  Muswell  Hill,  theretofore  mortgaged  to  him,  to  the  intent  that 
they,  or  the  survivor,  his  heirs,  &c.,  should  sell  the  same,  and  lay 
out  the  money  as  thereinafter  directed.  And  he  directed  that, 
after  his  debts  and  legacies  should  be  paid,  all  such  monies  or  other 
personal  estate  as  should  remain  in  the  hands  of  his  executors,  or 
be  raised  out  of  his  personal  estate,  or  by  sale  of  his  estate  at 
EarFs  Court,  or  the  estate  mortgaged  to  him,  should  be  laid  out  by 
his  executors,  or  the  survivor  of  them,  in  the  purchase  of  lands  of 
inheritance,  which  should  be  settled  upon  the  same  persons,  or  such 
of  them  as  should  be  then  living,  and  for  such  estates  for  life  and 
in  tail  male,  and  in  such  manner  as  he  had  therein  before  devised 
the  interest  in  his  messuage,  &c.,  at  Stoke  Xewington.  The  testator 
died  22nd  February.  1710.  On  the  2nd  of  June,  1711,  Lord  Bath, 
who  was  an  acting  executor,  and  Harry  and  Daniel  Pulteney, 
brought  their  bill  in  Chancery,  to  have  the  will  established  and  the 
trusts  carried  into  execution ;  and  on  the  4th  of  August  following 
a  decree  was  made  for  that  purpose,  and  directing  an  account  of 
the  personal  estate,  and  a  sale  of  the  real  estates  devised  to  be  sold, 
and  the  investment  of  the  money  in  purchases  of  lands  to  be  settled. 
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and  ordering  the  money  to  be  placed  out,  in  the  mean  time,  at 
interest.  26th  August,  1713,  the  Master  made  his  report,  and 
reported  that  Lord  Bath  had  a  balance  in  hand  of  £15,327  2s.  llrf., 
which  was  to  be  placed  out.  Lord  Bath  continued  to  receive  and 
pay  money  as  executor,  and  before  July,  1722,  he  purchased  with 
the  testator's  money  £17,600  South  Sea  stock,  in  the  names  of 
Taylour  and  himself,  Lake  being  dead.  On  the  11th  July,  1722,  an 
order  was  made,  on  two  petitions  of  Taylour  and  the  plaintiffs  in 
the  cause,  that  the  estate  at  Muswell  Hill,  which  had  not  been 
sold,  should  be  conveyed  to  the  uses  of  the  will  instead  of  being 
sold,  and  that  the  South  Sea  stock  should  be  transferred  to  the 
Master,  who  should  transfer  it  to  the  three  plaintiffs  in  the  cause. 
The  conveyance  and  transfers  were  made  accordingly ;  the  stock 
being  increased,  by  an  addition  made  by  the  company,  to  £18,700. 
Lord  Bath,  having  a  power  of  attorney  from  Harry  and  Daniel, 
afterwards  sold  out  the  stock,  and  having  received  £19,048 
17s.  6d.  trust-money,  and  having  purchased  the  manor  *  of  [*  225] 
Bathwick,  and  other  estates  in  and  near  Bath,  and  the 
manor  of  Wrington,  and  other  estates  thereabout,  for  £35,000,  he, 
by  indenture  dated  9th  February,  1735,  demised  these  premises  to 
Harry  Pulteney  (Daniel  being  dead  without  issue  male)  for  one 
thousand  years,  defeasible  if  he  should,  within  three  years,  with 
the  approbation  of  the  Master,  lay  out  the  £19,048  17s.  6d,  in  the 
purchase  of  lands  to  be  settled,  with  the  Master's  approbation,  to 
the  uses  of  the  will,  or  should,  within  three  years,  lay  out  the 
money  on  securities,  and  should  indemnify  Harry,  and  the  execu- 
tors of  Daniel,  in  respect  of  the  sale  of  the  stocks.  By  indentures 
of  lease  and  release  dated  3rd  and  4th  May,  1736,  to  which  Harry 
Pulteney  was  a  party,  reciting  this  security  and  many  of  the 
transactions,  and  that  the  manor  of  Bathwick  and  the  rest  of  that 
estate,  were  worth  £13,000,  he  in  satisfaction  of  so  much  of  the 
£19,048  17s.  6d,  conveyed  the  premises  to  the  subsisting  uses  of 
the  testator's  will.  Lord  Bath  had  then  a  son,  William,  who  was 
afterwards  Lord  Viscount  Pulteney,  and,  by  will  dated  19th  May, 
1762,  reciting  the  conveyance  in  satisfaction  of  the  £13,000,  and 
that  there  remained  unapplied  £23,488  2s.  Id,  of  the  personal 
estate,  which  had  been  ever  since,  and  then  was  in  his  hands, 
and  that  the  manor  of  Wrington,  &c.,  being  improved,  were  of 
greater  value,  he  devised  those  estates  to  his  son  William  in  tail 
male,  remainder  to  Harry  for  life,  remainder  to  his  first  and  other 
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sons  in  tail  male,  the  subsisting  uses  of  the  will,  in  satisfaction  of 
the  £23,488  2^?.  Id.  On  the  12th  February,  1763,  WiUiam,  Lord 
Pulteney  died  without  issue  male.  On  the  21st  May,  1763, 
William,  Earl  of  Bath  made  another  will,  which  revoked  the 
former,  and  without  taking  any  notice  of  the  £23,488  2s,  Id.  gave 
all  his  manor,  &c.,  which  he  was  seised  or  possessed  of,  or  to  which 
he  was  in  any  wise  entitled,  in  possession,  reversion,  or  remainder, 
or  which  should  thereafter  be  purchased  with  any  trust  monies 
(except  the  reversions  of  the  estates  of  the  late  Earl  of  Bradford, 
and  some  premises  in  the  possession  of  Lord  Egremont)  to  his 
brother  Harry  in  fee,  and  gave  him  all  the  residue  of  his  personal 
estate,  and  made  him  executor.  On  the  7th  July,  1764,  he  died 
without  issue,  and  Harry  Pulteney  proved  his  will,  and  took 
possession  of  his  estates.  On  the  14th  August,  1767,  Harry 
Pulteney  made  his  will,  and  (after  disposing  of  some  particular 
estates  in  Middlesex)  gave  all  his  other  estates  in  Middlesex,  and 
his  estates  in  Somerset,  Montgomery,  Salop,  and  York  (except  the 

reversion  of  Lord  Bradford's  estates),  subject  to  a  trust 
[•  226]  term,  to  his  cousin  the  *  plaintiff,  Mrs.  Pulteney,  for  life, 

with  remainder  to  her  first  and  other  sons  in  tail  male, 
with  remainder  to  her  daughter.  Henrietta  Laura,  for  lite ;  remain- 
der to  her  first  and  other  sons ;  remainder  to  the  Earl  of  Darlington 
for  life ;  remainder  to  his  first  and  other  sons,  with  remainders 
over ;  and  gave  all  his  money,  securities  for  money,  goods,  chattels, 
and  personal  estate  not  before  disposed  of,  to  his  executors  in 
trust,  after  payment  of  his  debts,  to  lay  out  the  residue  in  the  pur- 
chase of  lands,  to  be  settled  upon  Lord  Darlington,  and  his  first 
and  other  sons,  with  remainders  over,  and  appointed  Lord  Darling- 
ton, Lord  Chetwynd,  the  plaintiff  William  Pulteney,  and  Sir  Harry 
Bernard,  executors  of  tliis  wilL  On  the  26th  October,  1767,  he 
died  without  issue,  leaving  the  plaintiff  Frances  his  heir,  and  the 
heir-general  of  the  family,  she  being  the  daughter  of  his  cousin, 
Daniel  Pulteney.  The  bill  was  brought  to  have  the  residue  of  the 
personal  estate  of  the  testator,  Henry  Guy,  which  was  left  in  the 
hands  of  William.  Earl  of  Bath,  laid  out  in  the  purchase  of  lands, 
to  be  conveyed  to  the  plaintiff  Frances  in  fee.  The  cause  was 
heard  before  Lord  Chancellor  Bathurst,  who  dismissed  the  bill, 
and  it  came  on  upon  a  re-hearing  before  Lord  Chancellor  Thorlow, 
14th  November,  1773. 
The  case  was  argued  by  the  Attorney-General,  Mr.  Donning, 
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and  Mr.  Hargrave,  for  the  plaiDtififs,  and  by  Mr.  Mansfield,  Mr. 
Eenyon,  and  Mr.  Lee  for  the  defendants.  The  following  was  the 
argument  of  — 

Mr.  Hargrave.  —  The  authorities  to  show  that  money  to  be 
laid  out  in  land  is  to  be  considered  as  land  are  numerous  ;  I  shall 
class  them  under  heads.  First,  with  respect  to  assets :  the  money 
so  fully  becomes  land,  as  not  to  be  assets  to  pay  debts,  Baden  v. 
Earl  of  Pembroke,  2  Vern.  52  ;  Lawreriu  v.  Beverly,  2  Keble,  841, 
cited  2  Vern.  55.  Second,  as  to  courtesy  :  where  the  feme 
♦covert  is  an  equitable  tenant  in  tail,  the  husband  shall  [*227] 
have  his  courtesy,  Sweetapple  v.  Biiuion,  2  Vern.  536  ;  Lin- 
gen  V.  Sowray,  1  P.  Wms.  172 ;  ^  but  the  wife  is  not  entitled  to 
dower,  because  not  dowable  of  an  equitable  estate.  Third,  Where 
a  contract  is  made  to  purchase  land,  money  thus  circumstanced 
will  pass  as  land,  Milner  v.  Mills,  Mose.  123  ;  Greenhill  v.  OreenhiU, 
2  Vern.  679 ;  Pre.  Ch.  320  ;  Acherley  v.  Vernon,  1  P.  Wms.  783 ; 
Langford  v.  Pitt,  2  P.  Wms.  629.  Fourth,  So  if  the  agreement 
be  entered  into,  previous  to  making  a  will,  the  money  will  not 
pass  as  such  by  the  will,  Alleyn  v.  Alleyn,  Mose.  262 ;  Lang- 
ford  V.  Pitt ;  but  will  pass  as  land  by  the  word  elsewhere, 
Lingen  v.  Sowray,  Guidott  v.  Ouidott,  3  Atk.  254.  And  a  general 
devise  to  a  legatee  will  not  pass  money  so  to  be  laid  out.  Gross 
v.  Addenhroke,  Fulham  v.  Jones  (3  P.  Wms.  222  n.) ;  Shorer  v. 
Shorer,  10  Mod.  39.  Equity  so  assimilates  it  to  land,  that  where  a 
recovery  is  necessary,  a  fine  will  not  be  sufficient,  Colwal  v.  Shad- 
well,  cited  1  P.  Wms.  471,  485 ;  Short  v.  Wood,  1  P.  Wms.  470 ; 
Cunningham  v.  Moody,  1  Ves.  Sen.  174;  Collett  v.  Collctt,  1  Atk.  11. 
Money  to  be  laid  out  in  land  is  uniformly  treated  as  land.  The 
cases  are  of  three  sorts ;  1st  Of  money  in  the  hands  of  trustees  ; 
2nd.  Where  there  is  only  a  covenant ;  3d.  Where  it  is  neither  in 
the  hands  of  trustees,  nor  secured  by  a  covenant.  Of  the  first 
kind  is  Kettlehy  v.  Atwood,  1  Vern.  471.  Of  the  second. 
Knights  v.  Atkins,  2  Vern.  20  ;  Lancy  v.  Fairchild,  2  Vern.  101 ; 
Scvdamore  v.  Scudamore,  Pre.  Ch.  543  ;  Disher  v.  Disher,  1  P.  Wms. 
204 ;  Fulham  v.  Jones ;  Edwards  v.  Countess  of  Warwick,  2  P. 
Wms.  171,  2  Bro.  P.  C.  494 ;  Lechynere  v.  Earl  of  Carlisle,  3  P. 
Wms.  211 ;  Forrester,  80.  Of  the  third  sort  is  Chaplin  v.  Homer, 
1  P.  Wms.  483.  The  result  is,  that  money  agreed  or  directed  to 
be  laid  out  in  land,  acquires  the  property  of  descending  to  the  heir. 

1  Cited  from  Reg.  Book,  an  appeal  in  H.  L.  7  Bza  P.  C.  551,  555. 
VOL.  VII. — 4 
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2ndly.  That  it  continues  so  till  altered  by  the  act  of  a  party 
entitled  to  alter  it,  that  is,  by  a  person  having  the  absolute 
property.  In  the  present  case.  Lord  Bath  intended  to  preserve  it 
as  land,  and  appropriated  a  particular  estate  to  the  uses,  and  kept 
separate  accounts  of  it  In  his  will,  at  one  time,  he  had  an  inten- 
tion of  devising  the  Wrington  estate  as  a  satisfaction  for  it  In 
his  last  will,  he  expressly  treats  the  money  to  be  laid  out  in  land 
as  land,  "and  all  lands  hereafter  to  be  purchased  with  trust 
money,"  and  limits  it  to  the  heirs  and  assigns  of  General  Pulteney. 

Greneral  Pulteney's  will  is  general ;  there  is  nothing  to  be 
[•  228]  gathered  from  that,  or  from  any  act  in  his  *  lifetime,  to 

show  any  intent  upon  the  subject  It  is  objected  that  the 
words, "  lands,  whatsoever,  and  wheresoever,"  pass  actual  lands  only, 
not  money  to  be  turned  into  land.  This  is  arguing  against  the 
authorities  of  Lingen  v.  Sowray,  and  (hiidott  v.  Guidott.  Then 
the  words  "  to  be  purchased,"  are  tied  up  in  argument,  to  be  in 
Lord  Bath's  lifetime.  This  is  mere  gratis  dictum;  who  can 
doubt  his  intent  to  pass  Guy's  trust  ?  The  gentlemen  next  result 
to  the  doctrine  of  merger,  that  the  term  in  the  Wrington  estate 
merged  in  General  Pulteney ;  but  the  trust  did  not  depend  upon 
the  term ;  there  was  another  fund,  the  personal  estate  of  Lord 
Bath.  The  merger  being  involuntary  doth  not  show  the  intent  of 
the  parties.  Then  it  is  objected,  that  this  differs  from  all  the  other 
cases,  that  there  are  no  trustees,  nor  any  covenant  But  Lechmere 
V.  Lechmere,  3  P.  Wms.  211,  shows  that  the  Court  never  wants  a 
trustee.  A  covenant  is  equally  unnecessary.  In  Lechmere  v. 
Lechmere  the  heir  was  a  volunteer,  and  could  not  enforce  the 
covenant  In  the  mortgage.  Lord  Bath  did  covenant  for  £19,000 
of  the  money.  Receiving  the  money  implies  a  covenant  Sup- 
pose a  testator  to  order  a  sum  of  money  to  be  laid  out  to  uses, 
would  not  the  Court  order  it  to  be  laid  out,  though  there  was  no 
trustee,  or  covenant?  Another  objection  made  is,  that  General 
Pulteney  was  both  debtor  and  creditor,  and  so  the  debt  was  extin- 
guished ;  but  the  error  here  is,  the  comparing  this  to  a  debt.  It  is 
not  claimed  by  Mrs.  Pulteney  as  a  creditor,  but  as  heir  of  General 
Pulteney.  It  is  admitted  by  the  last  answer,  that  Mrs.  Pulteney  is 
not  a  creilitor,  but  heir.  The  true  ground  is,  the  intent  of  Guy  to 
make  it  land,  affirmed  by  Lord  Bath,  and  not  altered  by  General 
Pulteney.  As  to  the  Wrington  estate  being  a  satisfaction,  that  is 
much  relied  upon.    The  will  by  which  that  estate  was  to  go  in  satis- 
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faction,  is  revoked ;  besides,  the  intention,  if  it  was  as  a  satisfaction, 
is  not  sufl&cient;  for  under  General  Pulteney's  will,  she  is  only 
tenant  for  life.  Then  it  is  said  to  be  like  the  case  of  Ferrers  v. 
Ferrers,  1  Ch.  Eep.  17 ;  but  in  that  case,  there  was  a  special  dec- 
laration converting  the  money  into  its  original  state,  and  in 
Cross  V.  Addenhrokey  and  Fulkam  v.  JoneSy  it  is  held,  that  there 
must  be  such  an  express  declaration.  The  last  argument  the 
gentlemen  have  made  use  of,  is,  the  intermixture  of  the  trust- 
money  with  that  of  Lord  Bath  and  General  Pulteney.  This  was 
originally  by  Lord  Bath,  and  he  showed,  that  he  did  not,  by  it,  intend 
to  discharge  the  money  of  its  character  as  land.  A  further  argu- 
ment arises  from  his  accounts  of  the  balance  due  to  the  trust  fund. 
•        ••••••••■• 

On  a  subsequent  day  Lord  Chancellor  Thurlow  gave  judgment 
Lord  Chancellor  Thurlow  :  The  question  relative  to  this  [236] 
sum  of  £23,488  is,  whether  it  is  to  be  considered  as  real  or  per- 
sonal property  ;  if  it  is  real  estate,  it  is  not  disposed  of  by  the  will 
of  Harry  Pulteney,  eo  nomine,  which  he  has  done,  if  it  is  to  be  con- 
sidered as  personal  estate.  If  he  meant  to  give  it  as  personal  estate, 
it  will  be  sufficient,  it  must  go  as  such  ;  and  I  hardly  know  any- 
thing that  is  not  sufficient  to  show  such  an  intention.  General 
Pulteney's  will  gives  his  real  estate  by  local  descriptions,  so  that 
he  had  it  not  in  his  contemplation  to  include  these  sums  in  that 
devise.  Some  stress  has  been  laid  upon  his  giving  securities  for 
money ;  there  seems  an  anxiety  in  the  will  to  express  his  intention 
of  giving  all  his  personal  estate.  It  was  argued  that  evidence 
dehors  the  will  ought  not  to  be  admitted  to  weigh  in  the  construc- 
tion of  it,  but  the  question  did  not  turn  upon  his  will.  The 
question  principally  is,  what  presumption  arises  as  to  his  intention 
from  the  acts  he  has  done.  Harry  Pulteney,  at  the  time  of  his 
death,  was  as  absolute  an  owner  of  this  fund  as  could  possibly  be. 
The  question  is  what  the  law  has  said  on  this  subject ;  I  confess,  I 
have  found  it  a  matter  of  considerable  difficulty  to  find  the  opinion 
of  Judges  upon  the  subject  ;  but  the  opinion  in  Chichester  v. 
Biekerstaffy  2  Vem.  295,  is,  I  think,  the  right  opinion,  notwithstand- 
ing Zechmere  v.  Lechmerey  Forrest,  80.  It  is  clear  that  had  this  been 
a  fund  outstanding  in  trustees,  and  it  had  been  necessary  to  come 
hither  in  order  to  obtain  it,  the  money  when  obtained  would  have 
been  personal  property.  And  so  it  would  also,  if  the  trustees  paid 
it  without  suit    This  is  supposing  the  estate  when   purchased 
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would  be  a  fee-simple,  for  it  would  be  otherwise  in  case  of  its  being 
an  estate-tail.  It  is  agreed  on  all  hands,  that  it  would  pass  by  a 
will  unattested  by  witnesses,  and  in  the  case  of  Edwards  v.  Counter 

of  Warvdck,  2  P.  Wms.  171,  it  was  said  a  parol  direction 
[*237]  *  would  do.     These  cases  have  surrounded  the  point.     I 

have  no  doubt  upon  all  the  cases,  that  the  slightest  inten- 
tion to  take  it  as  money  would  make  it  so.     In  Kettleby  v.  Atwood, 

1  Vern.  298,  determined  for  the  administratrix,  and  reversed  by 
Lord  Jeffries,  1  Vern.  471,  the  first  doubt  arose  and  the  reversal 
proceeded  upon  the  c^nt  expression,  that  in  equity  what  is  to  be 
done  is  considered  as  done.  Either  that  idea  should  have  been 
carried  fully  out,  or  it  should  have  been  abandoned.  I  think  it 
should  have  been  the  latter.  The  matter  is  only  in  action,  and  the 
party  has  a  right  to  have  it  applied  as  he  thinks  proper.  If  A.  B. 
has  £20,000  to  be  laid  out  in  land  for  his  use,  he  has  nobody  to 
sue ;  the  right  and  the  thing  centering  in  one  person,  the  action  is 
extinguished.  This  point  was  much  considered  in  the  time  of 
James  I.,  with  respect  to  the  debtor  being  made  executor  and  it 
was  determined  on  the  good  sense  of  the  case  that  the  rule  did  not 
^pply,  on  account  of  the  rights  of  the  creditors ;  but  if  there  is  no 
legal  cr  equitable  title  out  against  the  party  who  is  in  possession 
of  the  fund,  there  the  rule  does  apply,  and  the  heir  cannot  say 
there  was  an  use  for  him.  The  first  cases  were,  that  cited  in  2  Vern. 
55  (^Zav^rence  v.  Beverly^,  as  founded  on  a  general  rule,  and  Scuda- 
more  v.  Scudamore,  Pre.  Ch.  543,  and  then  Whitwich  v.  Jermin,  cited 

2  Vern.  68,  but  no  particular  rule  can  be  drawn  from  them.  Then 
came  Kettleby  v.  Atwood ;  there  the  fund  was  not  in  the  hands  of 
the  party  who  had  a  right  to  the  money ;  Lord  Guildford  thought 
the  wife,  having  an  estate  for  life,  had  a  right  to  call  for  the  money. 
Lord  Jeffries  reversed  it,  only  citing  Lawrence  v.  Beverly,  2  Keble, 
841 ;  cited  2  Vern.  55.  Next  came  Chichester  v.  Bickerstaff,  2  Vern. 
295.  Lord  Somers  said  the  money  had  been  bound  by  the  articles, 
but  that,  whilst  it  remains  money,  it  shall  be  part  of  the  personal 
estate  of  the  person  who  might  have  aliened  the  land  ;  afterwards 
was  Sweetapple  v.  Bindon,  2  Vern.  536.  It  was  cited  as  governing 
this  case,  but  there  is  nothing  in  it  conformable  to  the  case  before 
Lord  Somers.  In  Lingen  v.  Sowray,  1  P.  Wms.  172, 176,  some  parts 
were  to  go  as  land,  some  as  money,  according  to  the  acts  done, 
Lechmere  v.  Zechmere,  Forrest,  80,  and  15  Viner,  40 ;  Knights  v. 
Atkins,  2  Vern.  20,  the  question  was  as  to  the  remainder  in  fee. 
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the  money  was  not  in  the  hands  of  the  husband  ;  Disher  v.  Disher, 
1  P.  Wms.  204 ;  Chaplin  v.  Horner,  1  P.  Wms.  483,  it  was  upon  a 
marriage  settlement,  but  there  the  money  was  not  in  the 
father's  *  possession.  If  the  case  had  come  before  me,  [*  238] 
without  the  pressure  of  great  names,  I  should  not  have 
decided  it  so ;  the  best  way  would  have  been  to  have  taken  it  as 
money.  Hancock  v.  Hancock,  1  Vern.  605.  In  Edwards  v.  Countess 
of  Warwick,  2  P.  Wms.  171,  the  money  vested  in  the  hands  of  the 
trustees.  I  omitted  Lancy  v.  Fair  child,  2  Vern.  101 ;  Symons  v. 
Butter,  2  Yem.  227.  I  think  Hutchins  was  right.  In  Oldham  v. 
Hughes,  2  Atk.  452,  the  husband  claimed  in  opposition  to  his  own 
agreement  to  lay  it  out  in  land.  Ouidott  v.  Quidott,  3  Atk.  254,  does 
not  apply  ;  the  money  was  in  the  hands  of  the  receiver.  Bowes  v. 
Lord  Shrewsbury,  5  Bro.  P.  C.  269.  In  Cunningham  v.  Moody,  1  Ves. 
Sen.  174,  176,  the  question  was  whether  payment  of  the  money  to 
tenant-in-tail,  with  remainder  in  fee,  was  a  good  payment ;  held  not 
so.  It  was  looked  upon  by  counsel  to  be  very  much  in  point  to 
the  present  case,  but  as  to  the  money  being  paid  to  tenants  in  tail, 
with  reversion  to  herself  in  fee,  the  reporter  must  have  mistaken 
the  expression.  The  use  that  I  make  of  these  cases  notwithstand- 
ing the  dicta  they  contain  is  this,  that  where  a  sum  of  money  is  in 
the  hands  of  one,  without  any  other  use  but  for  himself,  it  will  be 
money,  and  the  heir  cannot  claim ;  like  the  case  of  Chichester  v. 
Bickerstaff,  against  which  I  think  there  is  no  judgment,  though 
there  are  a  number  of  opinions.  I  know  no  better  authority  than 
that  case.  But  whether  that  is  clearly  so  or  not,  circumstances  of 
demeanour  in  the  person  (even  though  slight)  will  be  sufficient  to 
decide  it ;  a  very  little  would  do ;  receiving  it  from  the  trustees 
there  is  no  doubt  would  be  sufficient.  Lord  Bath  did  receive  it ; 
he  had  it  in  his  hands.  Suppose  he  had  it  by  way  of  covenant : 
otherwise  where  would  there  be  an  end  ?  If  he  kept  it  subject  to  a 
covenant  to  lay  it  out  for  fifty  years,  should  the  heir  come  for  it  at 
the  end  of  that  term  ?  It  would  lead  to  infinite  inconveniences.  I  am 
of  opinion  with  Lord  Bathurst,  that  the  money  under  the  circum- 
stances continued  money,  and  that  the  bill  was  rightly  dismissed. 

Decree  affirmed. 

An  appeal  was  subsequently  taken  to  the  House  of  Lords,  where 
the  decree  was  affirmed.     3  May,  1796,  7  Bro.  P.  C.  530. 


54  CONVERSION   AND   BE-GON VERSION. 

Vo.  6.  —  Fvlteiiey  ▼.  Barl  of  Darlington.  —  ITotei . 


ENGLISH  NOTES. 

In  Sharp  v.  De  St.  Sauveur  (1878),  L.  K,  7  Ch.  343,  41  L.  J. 
Ch.  676,  lands  situated  at  E.  were  conveyed  by  two  tenants  in  com- 
mon, L.  and  S.,  to  a  trustee  upon  trust  to  sell  and  to  bold  tbe  pro- 
ceeds in  trust  for  L.  and  S.  in  equal  sbares,  and  that  until  sale  tbe 
trustee  should  hold  the  lands  upon  trust  as  to  one  moiety  for  L., 
and  tbe  other  moiety  for  S.  By  a  subsequent  agreement  between  L. 
and  S.  it  was  agreed  that  the  trustee  should  allot  the  lands  between 
L.  and  S.,  and  hold  the  entirety  of  the  allotments  in  trust  for  L. 
and  S.  respectively,  but  without  prejudice  to  the  power  of  sale 
vested  in  the  trustee  by  the  first-mentioned  conveyance.  S.  died,  hav- 
ing by  her  will  given  all  her  landed  property  situate  at  E.  to  her  hus- 
band for  life,  with  remainder  to  a  brother  and  sister.  It  was  held  by 
Lord  Hatherley,  L.  C,  that  the  trust  for  sale  was  put  an  end  to  by 
this  agreement;  but  even  assuming  the  trust  for  sale  still  to  have  been 
in  existence,  the  property  was  "at  home  *'  with  S.,  and  was  either  land 
or  money,  as  she  might  elect.  And  that  by  the  devise  of  her  landed 
estate  at  E.  she  did  elect  to  take  the  property  as  land,  and  to  devise  it 
in  that  form.  The  peculiarity  of  the  case  was  that  the  husband  was  an 
alien,  and  that  he  could  not  (as  the  law  then  stood)  hold  the  land,  so 
that  the  interest  went  to  the  Crown.  But  this  was  held  to  make  no 
difference  in  the  inference  of  intention  from  the  words  of  the  will. 

The  judgment  of  the  Master  of  the  Bolls  (Sir  G.  Jessel),  in 
the  case  of  In  re  Gordon,  Roberts  v.  Gordon  (1877),  6  Ch.  D.  631,  46 
L.  J.  Ch.  794,  contains  a  useful  comment  on  the  earlier  authorities.  In 
this  case  a  testator  devised  and  bequeathed  land  and  personal  estate  to 
A.  and  B.  upon  trust  for  sale  and  to  stand  possessed  of  the  proceeds 
upon  trust  for  C.  (who  was  the  testator's  heiivat-law)  absolutely.  A. 
predeceased  the  testator,  and  B.  renounced  probate,  though  he  did  not 
disclaim  the  trusts.  C.  received  the  rents  of  the  real  estate  for  9  years 
after  the  testator's  death,  and  then  died  intestate.  The  plaintiff,  who 
was  the  personal  representative  of  C,  claimed  against  the  defendant,  his 
heir-at-law,  to  have  the  estate  sold,  and  the  proceeds  paid  to  him.  The 
Master  of  the  Eolls  (Sir  G.  Jessel)  held  that  there  had  been  an 
implied  disclaimer  by  B.,  so  that  the  legal  estate  devolved  upon  C. ; 
but  whether  a  bare  legal  estate  were  outstanding  or  not,  C.  must  be 
taken  to  have  elected  to  take  the  land  as  real  estate.  After  giving  his 
opinion  on  the  former  point,  and  stating  the  facts,  which  consisted 
merely  in  C.'s  taking  possession  and  receiving  the  rents  through  an 
agent,  the  Master  of  the  Rolls  says  (6  Ch.  D.  535,  46  L.  J.  Ch.  796) : 
'^Now,  under  those  circumstances,  has  he  or  not  got  the  estate  home 
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and  shown  an  intention  of  keeping  it?  I  think  he  has.  Upon  this 
point  I  will  read  a  few  words  from  an  old  case  which  was  frequently 
referred  to  in  the  course  of  the  argument,  Crabtree  v.  Bramble,  3  Atk. 
687,  688.  The  case  is  remarkable  for  this,  that  the  decision  was,  not 
only  that  a  certain  act  done  as  regards  real  estate  reconverted  it,  but 
that  it  reconverted  another  estate  subject  to  the  same  uses,  the  presump- 
tion being  that  if  you  intend  to  reconvert  one  you  intend  to  reconvert 
all.  Lord  Habdwicke  says  (3  Atk.  687,  688) :  <  The  second  question 
is  as  to  the  election  of  Elizabeth  the  daughter,  whether  there  be  any 
evidence  in  the  case  of  her  electing  to  keep  this  as  land  ?  It  must  be 
allowed  equity  follows  the  contracts  of  parties,  in  order  to  preserve 
their  intent,  by  carrying  it  into  execution,  and  depends  on  this  prin- 
ciple, that  what  has  been  agreed  to  be  done  for  valuable  consideration 
is  considered  as  done,  and  holds  in  every  case  except  in  dower;  and, 
therefore,  where  money  is  to  be  laid  out  in  land,  there  the  Court  will 
make  it  have  the  property  of  land;  the  same  rule  of  lands  to  be  con- 
verted into  money.'  In  that  case  there  were  two  successive  tenants  for 
life,  — Richard  Bramble,  the  father,  who  died  in  1701,  and  the  mother, 
who  died  in  1742.  Elizabeth,  who  was  entitled  in  remainder,  did  not 
survive  her  mother  quite  two  years.  There  the  legal  estate  was  un- 
doubtedly outstanding  in  trustees.  Lord  Habdwicke  observes :  'She, 
on  her  mother's  death  entered  on  the  land,  and  from  that  time  con- 
tinued in  possession  for  two  years,  received  the  rents,  made  no  -applica- 
tion to  trustees  to  sell,  nor  brought  a  bill  against  them  to  sell,  though 
she  had  a  right  to  apply  to  them  to  sell,  and,  as  cestui  que  trust,  might 
have  contracted  for  selling,  and  bound  the  trustees.' 

**  Every  word  of  that  applies  to  Cosmo  Grordon,  assuming  the  legal 
estate  to  be  in  the  trustee,  with  this  addition,  that  here  it  is  nine  years 
instead  of  two.  Lord  Habdwicke  then  refers  to  an  additional  point 
which  does  not  occur  in  this  case:  *But  there  is  still  something  more 
in  the  case;  she  made  a  lease  in  1729  of  the  land,  reserving  a  rent  to 
her  and  her  heirs,  and  likewise  in  1739  with  the  same  reservation. 
This  hath  been  insisted  to  be  a  further  act  to  show  she  approved  of  its 
continuing  as  land.'  He  uses  the  words  *  further  act '  to  show,  in  Lord 
Habdwigke's  opinion,  that  what  she  did  in  entering  into  possession, 
receiving  the  rents  for  a  period  of  two  years,  and  making  no  applica- 
tion to  the  trustees  to  sell,  was  at  least  an  act.  '  It  was  objected,  the 
leases  were  made  in  the  lifetime  of  the  mother,  who  had  her  life  in  the 
estate;  but  the  question  is  not,  whether  she  had  a  right  to  lease  it  out, 
but  whether  this  does  not  amount  to  an  approbation  of  its  continuing 
as  real  estate.'  Then  he  goes  on  to  say,  <  Had  she  any  right  to  make 
an  election  at  twenty-one,  after  the  death  of  the  father,  as  she  was  the 
only  child  of  the  marriage?    I  am  of  opinion  that  she  had  a  right  to 
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elect  even  during  the  mother's  life,  and  that  she  might  have  come  into 
this  Court  to  compel  the  trustees  to  sell  this  reversion  for  her  benefit, 
even  in  the  mother's  lifetime;  and  though  she  had  this  right,  yet, 
instead  of  doing  this,  she  makes  leases  of  the  lands,  reserving  rent  to 
her,  her  heirs  and  assigns.  Can  there  be  a  stronger  evidence  to  show 
her  intention  to  continue  it  as  real  estate  than  that  she  had  bound  her 
heirs  to  make  good  this  lease?  It  has  been  said  the  trustees  in  point 
of  law  had  a  right  to  receive  the  rents,  and  to  be  sure  they  had;  and 
yet  she  enters  against  their  possession  and  grants  leases  of  the  lands ;  and 
it  was  a  very  material  observation  of  the  defendant's  counsel  with  re- 
gard to  the  heir's  being  liable  to  an  action  on  the  part  of  the  lessee.' 

''It  appears  to  me  that  Lord  Hardwicke  considered  the  granting  of 
the  leases  as  being  an  additional  act,  strongly  confirmatory,  but  still 
an  additional  act,  to  the  act  of  taking  possession  and  receiving  the 
rents.  Strictly  speaking,  she  had  no  right  to  the  possession,  because 
the  trustees  had  it ;  she  had  no  right  to  receive  the  rents,  because  the 
trustees  had  a  right  to  receive  them.  In  Lord  Hardwigke's  opinion 
what  she  did  take,  independently  of  that  further  act,  she  would  have 
been  entitled  to  take,  though  he  did  lay  hold  of  the  further  act  to  coD'^ 
firm  the  conclusion  he  came  to. 

''Kow,  of  course,  in  this  case  there  are  no  acts  binding  the  heir  by 
covenant,  because  the  common  term  '  from  year  to  year '  did  not  bind 
the  heir.  But  there  is  this  observation  to  be  made,  and  in  that  respect 
it  appears  to  me  to  come  within  the  principles  of  Crabtree  v.  Bramblej 
3  Atk.  680,  as  he  did  let  to  a  new  tenant  from  year  to  year,  he  would 
have  been  liable  to  an  action  by  the  tenant  if  the  trustees  had  after- 
wards exercised  the  trust  for  sale,  supposing  they  had  sold  the  estate, 
and  that  tenant  had  been  evicted.  I  am  not  prepared  to  say  that  my 
opinion  would  have  been  different  if  there  had  been  no  change  of  ten- 
ancy during  the  nine  years. 

''Then  in  Wheldale  v.  Partridge^  8  Ves.  235,  7  R. R.  37,  Lord Eldon 
says  this:  'The  money  being  once  clearly  and  plainly  impressed  with 
real  uses  as  land,  and  one  of  those  uses  being  for  the  benefit  of  the  heir, 
the  impression  will  remain  for  his  benefit;  and  to  put  an  end  to  that  im- 
pression it  must  be  shown  either  that  the  money  was  in  the  possession  of 
a  person  who  had  in  himself  both  the  heirs  and  executors,  or  he  must  do 
some  act  to  denote  a  change  of  his  intention  as  to  the  devolution  of  the 
property  upon  either.'  Then  he  says:  'And  it  is  not  correct  to  say  the 
Court  does  not  interfere  between  volunteers,  if  they  give  to  the  executor 
that  money  which  the  instrument  has  given  to  the  heir.  The  case  of 
Pulteney  v.  Lord  Darlington,  7  Bro.  P.  C.  530,  in  the  House  of  Lords, 
a  case  much  agitated,  and  upon  which  all  the  great  lawyers  were  con- 
sulted, went  no  further  thian  this:  that,  if  the  property  was  at  home, 
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in  the  possession  of  the  person  under  whom  they  claimed  as  heir  and 
executor,  the  heir  could  not  take  it  ]  hut  if  it  stood  out  in  a  third  per- 
son he  might;  and  the  question  in  that  cause  was,  not  upon  the  equity 
hetween  the  heir  and  executor,  hut  whether  the  money  was  at  home.' 
Then  he  says :  ^  In  the  older  cases  there  is  no  douht  that  if  a  real  use 
was  once  impressed  upon  the  property,  it  went  through  all  the  limi- 
tations  till  it  was  at  home  in  the  pocket  of  the  party,  or  any  act  done 
hy  him  to  take  off  that  impression  so  as  to  entitle  the  executor.  The 
slightest  act  would  do.'  I  have  read  down  to  these  words  to  show  that 
it  is  something  very  slight,  and  there  is  a  reason  for  saying  so.  There 
is  no  equity  as  regards  the  personal  representative ;  there  was  no  human 
being  who  could  call  on  Cosmo  Gordon  to  sell  the  estate  or  to  keep  it. 
And  of  course  when  he  died,  it  being  (as  it  was)  land,  you  must,  in 
order  to  raise  up  the  equity  in  favour  of  the  person  claiming  it,  as 
being  something  other  than  it  really  was,  show  some  contract  binding 
on  the  estate. 

*'  The  cases  of  Harcourt  v.  Seymour,  2  Sim.  (N.  S.)  12,  and  Dixon  y. 
Gay  fere,  17  Beav.  433,  have  also  been  referred  to.  All  that  Lord 
RoMTLLY  said  that  was  pertinent  to  this  question  was,  that  a  slight  act 
will  do,  following  what  Lord  Eldon  said  with  regard  to  the  converse 
case.  In  Harcourt  v.  Seymour,  2  Sim.  (N.  S.)  45,  the  Vic&Chan. 
CELLOK,  afterwards  Lord  Cranwobth,  says  this :  '  I  take  the  law 
upon  this  case  to  be  perfectly  clear.  Where,  by  a  settlement,  land  has 
been  agreed  to  be  converted  into  money,  or  money  to  be  converted  into 
land,  a  character  is  imposed  upon  it,  until  somebody  entitled  to  take  it 
in  either  form  chooses  to  elect  that,  instead  of  its  being  converted  into 
money,  or  instead  of  its  being  converted  into  land,  it  shall  remain  in  the 
form  in  which  it  is  actually  found.  There  can  be  no  doubt  that  that  is 
the  law;  and  the  only  question  in  each  particular  case  is,  whether  there 
have  been  acts  sufficient  to  enable  the  Court  to  say  that  the  party  has 
so  determined.'  Then,  after  commenting  on  the  argument  of  counsel, 
who  contended  that  there  must  be  the  intention  to  convert,  he  says : 
*  I  do  not,  however,  think  that  that  is  the  correct  view  of  the  law.  It 
is  quite  sufficient  if  the  Court  sees  that  the  party  means  it  to  be  taken 
in  the  state  in  which  it  actually  is.  Whether  he  did,  or  did  not,  know 
that,  but  for  some  election  by  him,  it  would  be  turned  into  land,  is 
quite  immaterial.' 

**I  think  myself  that  in  this  case,  as  I  said  before,  there  are  quite 
sufficient  acts  even  if  the  estate  were  in  the  trustee.  Of  course  if  it  is 
not,  as  I  think  it  is  not,  it  is  an  a  fortiori  case  in  favour  of  the 
defendant." 

In  the  case  of  In  re  Lewis,  Foxwell  v.  Lewis  (1885),  30  Ch.  D.  654, 
65  L.  J.  Ch.  232,  53  L.  T.  387,  34  W.  R.  150,  a  testator  devised  and 
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bequeathed  real  and  personal  estate  to  trustees  in  trust  to  sell  and  in* 
vest,  and  to  pay  the  income  to  testator's  wife  during  life  or  widowhood, 
and  at  her  death  or  second  marriage  to  divide  the  trust  funds  equally 
(in  the  events  which  happened)  between  two  children  who  survived 
him.  He  died  in  1869  without  leaving  any  other  issue,  and  both 
children  died  in  infancy  and  without  issue.  The  widow,  who  did  not 
marry  again,  died  in  1885,  about  nine  years  after  the  death  of  the  last 
surviving  child,  intestate.  The  only  real  estate  left  by  the  testator 
was  a  house,  of  which  he  had  in  1869  agreed  to  grant  a  lease  of  twenty- 
one  years,  with  an  option  to  the  tenant  to  purchase  the  house  at  any 
time  during  the  term.  At  the  death  of  the  widow  the  house  had  not 
been  sold.  Pearson,  J.,  held  that  there  being  an  absolute  trust 
for  sale,  the  real  estate  was  converted  into  personalty  as  from  the  death 
of  the  testator.  But  he  held  that  by  reason  of  the  tenant  having  the 
option  to  purchase,  the  widow  receiving  the  rent  of  the  house  for  nine 
years  after  she  so  became  absolutely  entitled,  did  not  raise  an  inference 
of  her  election  to  take  the  property  as  real  estate.  For,  owing  to  the 
tenant  having  the  option  of  purchase,  which  had  not  been  exercised 
but  which  was  still  unexpired,  the  widow  had  practically  no  choice  in 
the  matter.  And  this  circumstance  distinguished  the  case  from  la  re 
Gordon,  Roberts  v.  Gordon,  where  nine  years'  possession  was  held  suf- 
ficient to  raise  the  inference  of  exercising  the  election. 

The  learned  Judge,  Pearson,  J.,  in  the  last-mentioned  judgment 
mentioned  a  case  of  In  re  Casbome,  Holden  v.  Lofft  (August  3,  1886), 
in  which  he  had  followed  In  re  Gordon,  There  a  marriage  settlement 
of  personal  estate  authorised  the  trustees,  at  request  of  husband  and 
wife,  to  invest  in  land  which  they  were  to  sell  at  same  request.  Land 
was  purchased  accordingly  (in  1841),  to  which  the  wife,  under  the 
trusts  of  the  settlement,  in  1880  became  absolutely  entitled,  and  con- 
tinued to  receive  the  rents  until  her  death  (intestate)  in  1884.  He 
had  held  that  under  those  circumstances  there  was  sufficient  evidence 
of  an  election  by  the  wife  to  take  the  property  as  real  estate,  and  that 
it  descended  to  her  heir. 

AMERICAN  NOTES. 

Mr.  Pomeroy  cites  and  approves  the  principal  case  and  the  "  at  home  *• 
doctrine  (3  Equity  Jurisprudence,  p.  1788),  but  cites  no  American  cases. 
The  case  is  also  cited  in  2  Jarman  on  Wills  (5th  Am.  ed.,  with  notes  by  Ran. 
dolph  &  Talcott),  p.  190,  note  h.,  but  no  American  cases  are  cited. 
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No.  6.  — CURTEIS  v,  WORMALD. 

(c.  A.  1878.) 

RULE. 

Where  personal  estate  is  bequeathed  upon  trust  for  con- 
version into  land  to  be  held  upon  trusts  which  ultimately 
fail,  land  purchased  before  the  failure  of  the  trusts  goes  to 
the  next  of  kin  as  real  estate. 

Corteifl  v.  Wormald. 

10  Ch.  D.  172-178. 

Conversion,  —  Money  directed  to  he  laid  out  in  Land,  —  Heir  and  Next  [172] 
of  Kin,  — Real  or  Personal  Estate, 

Testator  bequeathed  personal  estate  upon  trust  to  be  laid  out  in  the  pur- 
chase of  land  to  be  settled  to  uses  which,  in  the  event,  failed.  Before  the 
event  upon  which  the  failure  was  ascertained,  considerable  sums  had  been 
laid  out  in  the  purchase  of  land.  Held^  that  this  land  went  to  the  testator's 
next  of  kin  as  real  estate. 

The  testator,  George  Gent,  died  in  1818,  having  by  his  will 
devised  his  real  estates  in  settlement,  limiting  life  estates  to 
several  persons,  with  remainders  to  their  sons  successively  in 
tail  male,  and  the  ultimate  reversion  in  fee  to  a  relation  who 
died  in  the  testator's  lifetime.  By  a  codicil  he,  on  the  death 
of  the  devisee  of  the  reversion,  substituted  another  devisee ;  but 
by  a  seventh  codicil  revoked  this  substituted  devise,  and  by  an 
eleventh  codicil  directed  that  "  the  remainder  of  the  fee  simple 
of  all  my  landed  estates  shall  go  in  such  way  as  the  law  may 
direct.  *  He  directed  his  trustees,  whom  he  also  appointed  his 
executors,  to  lay  out  his  residuary  personal  estate  in  the  purchase 
of  freehold  and  copyhold  estates  to  be  settled  to  the  same  uses. 
All  the  tenants  for  life  survived  the  testator  and  died  without 
issue,  and  on  the  death  of  the  survivor  of  them  in  1870,  all  the 
dispositions  of  the  real  estate  came  to  an  end. 

The  next  of  kin  of  the  testator  at  his  death  were  Edward 
Walker  and  Benjamin  Walker.  Edward  Walker  died  in  1820, 
and  Benjamin  Walker  in  1827.  The  testator's  debts  and  funeral 
expenses  and  legacies  were  all  paid,  and  at  various  times,  begin- 
ning in  1821  and  ending  in  1870,  considerable  sums  forming  part 


60  CONVERSION  AND  RE-CONVEfiSION. 

Vo.  6.  —  Cnrteifl  t.  Womald,  10  Ch.  D.  178,  178. 

of  the  testator's  residuary  estate  were  invested  in  the  purchase  of 
freehold  and  copyhold  estates.  The  freeholds  so  purchased  were 
for  the  most  part,  if  not  entirely,  conveyed  to  the  uses  declared 
by  the  will  and  codicils  concerning  the  devised  estates.  The 
copyholds  were  surrendered  to  the  trustees  on  corresponding 
trusts.  The  last  of  these  purchases  was  completed  after 
[*  173]  the  death  of  the  *  last  tenant  for  life,  but  the  contract 
had  been  entered  into  before  his  death. 

Edward  Walker  devised  his  real  estates  to  his  son  George 
Walker  absolutely.  Benjamin  Walker  died  intestate  as  to  his 
residuary  real  estate,  leaving  George  Walker  his  heir-at-law. 
George  Walker  devised  all  his  real  estate  to  the  plaintiflf  E. 
Walker  and  the  defendant  Robert  Walker  upon  trusts.  The 
plaintiff  E.  Walker  and  the  defendant  Eobert  Walker  were  thus 
the  real  representatives  both  of  Edward  Walker  and  of  Benjamin 
Walker,  and  they  were  also  the  personal  representatives  of 
Edward  Walker.  The  personal  representative  of  Benjamin 
Walker  was  Jeremiah  Curteis,  the  other  plaintiff.  The  plaintiff 
E.  Walker  was  the  heir-at-law  of  both  Edward  Walker  and 
Benjamin  Walker. 

By  an  order  made  on  the  13th  of  November,  1876,  it  was 
declared  that,  according  to  the  true  construction  of  the  will  and 
codicils  of  the  testator,  and  in  the  events  which  had  happened, 
he  had  died  intestate  as  to  the  corpus  of  his  residuary  personal  - 
estate,  and  that  his  next  of  kin,  according  to  the  Statutes  of 
Distribution,  living  at  his  death,  were  entitled  to  such  corpus. 

A  summons  was  now  taken  out  by  the  plaintiff  E.  Walker, 
asking  for  a  declaration  that  the  corpus  of  the  residuary  personal 
estate,  to  which  the  next  of  kin  were  declared  by  the  order  of  the 
13th  of  November,  1876,  to  be  entitled,  devolved  as  real  estate. 
The  summons  was  heard  before  the  Master  of  the  Rolls  on 
the  3rd  of  March,   1878. 

.Davey,  Q.  C,  and  Romer,  for  the  plaintiff  E.  Walker:  — 

We  submit  that  the  testator's  next  of  kin  took  the  undisposed 
of  interest  in  the  purchased  real  estates  in  the  character  of  real 
estate,  and,  accordingly,  that  on  the  deaths  of  the  next  of  kin  it 
became  transmissible  as  real  estate,  and  not  as  personal  estate. 
It  is  clear  that  the  effect  of  this  direction  to  lay  out  personal 
estate  in  the  purchase  of  land  was  to  effect  a  conversion  into  real 
estate ;  and  it  is  also  clear  that  the  undisposed  of  interest  in  the 
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lands  purchased  resulted  to  the  testator's  next  of  kin,  and  not  to 
the  heir,  Cogan  v.  Stephens,  5  L.  J.  Ch.  17 ;  for  a  conversion 
under  a  will  is  not  an  absolute  conversion,  but  only  a 
conversion  so  far  as  is  necessary  for  the  *  purposes  of  the  [*  174] 
will.  Wright  v.  Wright,  16  Ves.  188;  10  R  E.  161. 
But  the  question  now  is,  whether  the  next  of  kin  take  this  undis- 
posed of  interest  as  personal  estate  or  as  real  estate;  and  upon 
that  we  submit  that  a  conversion,  being  for  the  purposes  of  the 
will  only,  does  not  affect  the  rights  of  persons  who  take  indepen- 
dently of  the  will.  The  only  authority  against  that  view  is 
Reynolds  v.  Godlee,  Joh.  536,  582,  but  we  submit  that  that 
decision  is  opposed  to  all  principle,  and  should  not  be  followed. 

[Jessel,  M.  R  :  That  is  a  very  unsatisfactory  decision,  and 
I  cannot  follow  it.  ] 

Chitty,  Q.  C,  and  Murray,  for  the  legal  personal  representa- 
tives of  Benjamin  Walker,  relied  on  Reynolds  v.  Godlee,  and  sub- 
mitted that  inasmuch  as  that  was  a  decision  nearly  twenty  years 
old  it  ought  not  now  to  be  overruled. 

Bagshawe,  Q.  C,  and  Snape,  for  the  defendant  Robert  Walker. 

Jessel,  M.  R  :  — 

The  point  which  I  have  to  consider  and  to  decide  is  this :  A 
testator  directed  his  trustees  —  for  although  the  same  persons 
may  have  been  appointed  executors  they  are  for  this  purpose 
trustees,  and  trustees  only  —  to  lay  out  his  residuary  personal 
estate  in  the  purchase  of  real  estate,  freeholds  and  copyholds,  to 
be  settled  to  certain  uses,  comprising  a  long  series  of  limitations. 
The  residue  was  ascertained,  that  is,  the  testator's  debts  and 
legacies  and  funeral  and  testamentary  expenses  were  all  paid, 
and  then  the  residue  was  at  different  times  laid  out  by  the 
trustees,  pursuant  to  the  will,  in  the  purchase  of  freehold  and 
copyhold  estates,  which  were  conveyed  so  as  to  vest  the  legal 
estate  in  the  trustees. 

That  being  so,  the  limitations  took  effect  to  a  certain  extent, 
and  then,  by  reason  of  failure  of  issue  of  the  tenants  for  life,  the 
ultimate  limitations  failed,  and  there  became  a  trust  for  some- 
body.    Now,  for  whom  ? 

According  to  the  doctrine  of  the  Court  of  equity,  settled,  if  I 
may  say   so,    by  the  well-known    case   of   Ackroyd  v. 
Smiihson,  No.  2,  p.  8,  ante  (1  Bro.  C.  C.   503),  — *  for  it   [*175] 
has  always  been  the  law  of  this  Court  since,  —  this  kind 
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of  conversion  is  a  conversion  for  the  purposes  of  the  will,  and 
does  not  affect  the  rights  i^f  the  persons  who  take  by  law  inde- 
pendent of  the  will.  If,  therefore,  there  is  a  trust  to  sell  real 
estate  for  the  purposes  of  the  will,  and  the  trust  takes  effect,  and 
there  is  an  ultimate  beneficial  interest  undispased  of,  that  undis- 
posed of  interest  goes  to  the  heir.  If,  on  the  other  hand,  it  is  a 
conversion  of  personal  estate  into  real  estate,  and  there  is  an 
ultimate  limitation  which  fails  of  taking  effect,  the  interest 
which  fails  results  for  the  benefit  of  the  persons  entitled  to  the 
personal  estate,  that  is,  the  persons  who  take  under  the  Statutes 
of  Distribution  as  next  of  kin.  Their  right  to  the  residue  of  the 
personal  estate  is  a  statutory  right  independent  of  the  will. 

The  result  is  that  in  the  case  I  put  there  is  a  trust  for  the  next 
of  kin.  How  any  one  could  imagine  it  was  a  trust  for  anybody 
else  it  is  difficult  to  understand ;  and  had  I  not  been  referred  to 
the  judgment  of  a  very  eminent  Judge  on  this  subject  I  should 
have  said  it  was  impossible  to  understand  it 

There  certainly  is  authority  for  saying  —  a  single  authority, 
and  an  authority  standing  alone  —  that  the  ultimate  trust  is  not 
for  the  next  of  kin,  but  for  the  executors.  Why  ?  The  executors 
have  ceased  to  have  anything  whatever  to  do  with  the  matter. 
They  have  paid  over  the  legacy  to  the  legatee,  who  happens  to  be 
a  legatee-trustee,  and  who  holds  it  by  law,  under  the  Statutes  of 
Distribution,  as  trustee  for  the  next  of  kin,  and  no  one  else.  By 
what  process  of  reasoning  any  other  result  can  be  arrived  at  I 
have  been  unable  to  discover.  The  decision  to  which  I  have 
referred  is  one  which,  to  my  mind,  is  utterly  opposed  to  the 
whole  law  upon  the  subject 

Then  the  next  question  which  arises  is,  how  does  the  heir-at- 
law  in  the  first  case,  or  the  next  of  kin  in  the  second,  take  the 
undisposed  of  interest  ?  The  answer  is,  he  takes  it  as  he  finds  it 
If  the  heir-at-law  becomes  entitled  to  it  in  the  shape  of  personal 
estate,  and  dies,  there  is  no  equitable  reconversion  as  between  his 
real  and  personal  representative,  and  consequently  his  executor 
takes  it  as  part  of  his  personal  estate. 

On  the  other  hand,  if  the  next  of  kin,  having  become 
[•  176]   entitled  *  to  a  freehold  estate,  dies,  there  is  no  equity  to 
change   the   freehold  estate   into  anything  else  on   bis 
death :  it  will  go  to  the  devisee  of  real  estate,  or  to  his  heir-at- 
law  if  he  had  not  devised  it,  and  will  pass  as  real  estate.     As  to 
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that,  there  is  no  question,  no  doubt,  no  difficulty.  No  one  has 
suggested  any  other  principle,  and  even  in  the  case  cited  — 
Reynolds  v.  Godlee,  Joh.  536,  582  —  it  was  admitted  that  that 
was  the  principle,  and  the  only  point  of  difference  or  distinction 
suggested  was  that  which  appears  to  me  to  be  opposed  to  the 
whole  law  on  this  subject,  namely,  that  there  was  an  ultimate 
trust  for  the  executors,  and  not  for  the  next  of  kin. 

As  that  does  not  seem  to  me  to  have  any  foundation,  and  as  it 
appears  to  me  to  be  opposed  to  both  principle  and  authority,  I 
do  not  consider  myself  bound  to  follow  that  decision,  and  I  may 
say  that  I  am  very  glad  to  find  I  can  invoke  the  very  same  judg- 
ment of  the  very  same  Judge  for  the  purpose  of  showing  that  I 
am  not  bound  to  follow  it ;  for,  being  referred  to  a  decision  of 
another  Judge  —  the  Master  of  the  Rolls — given  several  years 
before,  he  said  that  that  decision  was  not  obligatory  upon  him ; 
but  that  as  he  thought  it  consonant  with  sense  and  reason,  and 
sound  law,  he  chose  to  follow  it.  Unfortunately  I  do  not  enter- 
tain the  same  view  as  regards  this  authority,  and  therefore  I  am 
unable  to  follow  it. 

A  declaration  was  accordingly  made  "  that  all  the  real  estate 
bought  or  contracted  to  be  bought  before  the  death  of  the  last 
tenant  for  life  passed  to  Edward  Walker  and  Benjamin  Walker, 
the  next  of  kin  of  the  said  testator,  as  real  estate  in  equal 
moieties,  and  that  George  Walker  became  entitled  to  one  of  such 
moieties  as  the  devisee  of  the  said  Edward  Walker,  and  to  the 
other  moiety  as  the  heir-at-law  of  the  said  Benjamin  Walker  at 
his  (Benjamin  Walker's)  death,  and  that  both  of  such  moieties 
passed  to  the  devisees  of  the  real  estates  under  the  will  of  the 
said  George  Walker.  * 

The  legal  personal  representative  of  Benjamin  Walker  appealed. 
The  appeal  was  heard  on  the  20th  of  December. 

♦Chitty,  Q.   C,  Ince,  Q.  C,  and  G.   Murray,  for  the  [*177] 
appellant:  — 

Until  the  decision  of  Lord  Cottenham  in  Cogan  v.  Stephens,  5 
L  J.  Oh.  17;  Lewin  on  Trusts,  3rd  ed.,  App.  vii.,  it  was  not 
settled  that  the  next  of  kin  were  entitled  to  an  undisposed  of 
interest  in  real  estate  directed  by  a  will  to  be  purchased  with 
personal  estate  of  the  testator.  That  is  not  now  in  dispute,  but 
the  question  remains  whether  the  next  of  kin  take  it  as  per- 
sonalty or  in  its  actual  state.     In  Reynolds  v.  Oodlee,  Joh.  636, 
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which  is  the  only  direct  authority  od  the  point,  it  was  decided 
that  the  undisposed  of  interest  reverts  to  the  executors,  who  must 
apply  it  as  personal  estate,  and  that  the  analogy  of  an  undisposed 
of  interest  in  real  estate  directed  to  be  sold  does  not  apply,  but 
the  property  must  continue  to  be  treated  as  personalty.  Cogan 
V.  Stephens  to  some  extent  supports  the  same  view. 

Davey,  Q.  C,  and  Romer,  for  the  plaintiff  Edward  Walker, 
and  Bagshawe,  Q.  C,  and  Snape,  for  the  defendant  Eobert 
Walker,  were  not  called  upon. 

James,  L  J.  :  — 

I  have  no  doubt  as  to  the  proper  decision  to  be  arrived  at  in 
this  casa  With  all  deference  to  the  judgment  of  Lord  Hatherley, 
it  is  impossible,  I  think,  to  arrive  at  any  other  conclusion  than 
that  at  which  the  Master  of  the  Bolls  has  arrived  It  was 
settled  by  Cogan  v.  Stephens  that  what  was  the  right  rule  as 
between  the  real  and  personal  estate  where  land  was  directed  to 
be  sold,  was  also  the  right  rule  as  between  the  two  estates  in  the 
case  where  money  was  directed  to  be  laid  out  in  the  purchase  of 
land,  that  is  to  say,  if  the  purpose  for  which  that  land  was 
required  failed,  the  undisposed  of  interest  went  back  to  the 
persons  entitled  to  the  personal  estate.  It  has  been  urged  that 
this  means  that  it  goes  back  to  the  executors  to  be  dealt  with  as 
personal  estate.  But  where  there  is  no  trust  remaining  to  be 
performed,  and  the  executors  have  entirely  discharged  themselves 
from  every  executorial  duty,  it  is  absurd  to  say  that  the  undis- 
posed of  interest  in  the  personal  estate  is  to  go  back  to 
[*  178]  them  upon  trust  for  the  persons  *  entitled  to  the  personal 
estate ;  it  goes  directly  to  the  persons  beneficially  entitled, 
that  is  to  say,  to  the  next  of  kin,  just  as  the  undisposed  of  proceeds 
of  the  sale  of  real  estate  go  to  the  heir-at-law.  And  therefore  the 
same  principle  applies  in  both  cases,  which  is  this,  that  wheie 
you  trace  property  into  a  man  there  is  no  equity  between  his 
different  classes  of  representatives  as  to  altering  the  position  in 
which  that  property  is.  If  it  is  money  arising  from  the  sale  of 
land  it  remains  money,  that  is  to  say,  the  heir-at-law  of  the 
person  who  has  become  beneficially  entitled  to  it  as  heir-at-law 
has  no  right  to  have  it  reconverted  into  land.  If  it  is  land  pur- 
chased under  a  direction  to  invest  in  land,  the  persons  interested 
in  the  personal  estate  of  the  persons  who  have  become  entitled  tc 
it  as  next  of  kin  have  no  right  to  have  it  reconverted  into  money. 
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This  property  came  to  the  next  of  kin  in  the  shape  of  real  estate, 
and  their  personal  representatives  have  no  equity  to  have  it  con- 
verted, but  it  must  go  to  the  heirs  or  devisees  of  the  next  of  kin 
according  as  they  died  intestate  or  testate.  The  decision  of  the 
Master  of  the  Bolls  must  be  affirmed. 

Baggallay,  L.  J.  :  — 

I  entirely  assent,  and  for  the  same  reasons. 

Thesiger,  L.  J.  :  — 

I  am  of  the  same  opinion. 

ENGLISH  NOTES. 

Conversely  where  land  is  devised  on  trust  for  sale,  the  proceeds  to 
be  held  upon  trusts  which  in  the  event  partially  fail,  the  proceeds  of 
the  land  properly  sold  goes  (so  far  as  the  trusts  have  failed)  to  the  heir, 
and  on  his  death  devolves  as  personal  estate,  there  being  no  trust  for 
reK^onversiou.  This  was  admitted  in  the  case  of  In  re  Bicherson, 
Scales  v.  Heyhoe  (1892),  1  Ch.  379,  61  L.  J.  Ch.  202,  66  L.  T.  174,  40 
W.  B.  233;  and  in  the  same  case  Chitty,  J.,  decided  that  where  the 
heir-at-law  had  died  while  the  trust  for  sale  was  still  in  operation,  the 
undisposed  of  interest  in  the  land  unsold,  as  well  as  in  the  proceeds  of 
that  which  had  been  sold,  must  be  treated  as  personal  estate  in  the 
succession  to  the  heir.  For  here  the  trust  for  conversion  was  subsist- 
ing and  there  was  no  equity  for  re-conversion.  If  the  trust  for  conver- 
sion had  entirely  failed  at.  the  time  of  the  death  of  the  heir  the  case 
would  of  course  have  been  different,  and  the  unsold  real  estate  would 
have  remained  realty  in  any  question  of  succession  to  the  heir.  This 
distinction  is  clearly  pointed  out  by  Sir  John  Leach  in  Smith  v. 
Claxton  (1819),  4  Madd.  484,  492,  493,  20  B.  B.  320,  324. 

AMERICAN  NOTES. 

Principal  case  cited,  3  Pomeroy,  Equity  Jurisprudence,  p.  1783;  1  Beach, 
Equity  Jurisprudence,  p.  605. 
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RULE. 

The  author  or  composer  of  a  work,  whether  of  litera- 
ture, art,  or  science,  while  the  work  is  unpublished  has  a 
right  of  property  in  that  work,  and  may  restrain  by  in- 
junction an  unauthorized  publication. 

Maeklin  ▼.  Bichardioii. 

Ambkr,  694-«97  (lab.  R(^.  1770  B.  fo.  35). 

Lkeranf  Property.  —  Copfrigkl  m  Unpublished  Manuscript.  —  Injunction. 

[694]        Injunction  to  restrain  the  publishing  in  a  magazine  a  faroe,  occa- 
sionally suffered  by  the  author  to  be  acted,  but  nerer  printed  or 
published. 

PlaiDtiflF  was  the  author  of  a  farce  called  Lore  d  la  Mode,  con- 
sistiug  of  two  acts,  which  was  performed,  by  his  particular  per- 
mission, at  the  different  theatres,  se\'eral  times  in  1760  and  the 
following  years,  but  was  never  printed  or  published  by  him. 
And  it  appeared  in  e\'idence,  that  it  never  was  acted  but  by  his  per- 
mission :  That  when  the  farce  was  over,  he  used  to  take  the  copy 
away  from  the  prompter.  That  two  of  the  actors  applied  to  him, 
to  have  it  performed  at  their  benefits;  and  that  he  made  them 
pay,  once  twenty  guineas  and  at  another  time  thirty  guineas,  for 
one  night's  performance  of  it  In  1766,  the  defendants,  Ki chard- 
son  and  Urquhart,  who  are  proprietors  of  the  Court  Miscellany  or 
Gentleman  and  Lady's  Magazine,  employed  one  Gumey  to  go  to 
the  playhouse  and  take  down  the  words  of  the  farce  from  the 
mouths  of  the  actors,  for  which  they  paid  him  a  guinea.  Having 
so  done,  and  corrected  his  notes  from  the  memory  of  the  defend- 
ant Urquhait,  they  published,  in  the  Miscellany  for  the  month 
of  April,  1766,  Na  10,  the  first  act,  with  the  names  of  the  actors, 
and  added  a  print  by  way  of  frontispiece,  and  titled  it,  *  The 
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First  Act  of  Love  it  la  Mode;  '  and  at  the  end  gave  notice,  that 
the  Second  Act  would  be  published  in  the  next  month's 
Miscellany.  The  defendants  printed  4500  of  the  Miscellany  for 
that  month,  and  sold  3400. 

Bill  by  plaintiff,  for  an  account  of  the  profits  made  by  the 
defendants,  and  to  restrain  them  from  printing  or  publishing  the 
Miscellany  so  containing  the  First  Act  of  Love  H  la  Mode,  and 
from  printing  or  publishing  the  Second  Act  The  common 
injunction  being  obtained  till  answer,  was  afterwards  continued 
till  hearing.  The  cause  came  on  to  be  heard  before  Lord 
Camden  ;  but  the  cause  of  Millar  v.  Taylor,  4  Burr.  2303,  relative 
to  literary  property,  being  then  depending  before  the  Court  of 
King's  Bench,  and  it  not  being  foreseen  how  far  the  determina- 
tion in  that  case  might  afifect  the  present  case,  his  Lordship 
ordered  this  cause  to  stand  over  till  after  the  other  should 
be  determined.  Since  that,  the  Court  of  King's  Bench  [695] 
have  given  their  opinion,  three  Judges  against  one,  that  the 
author  of  a  book  has  a  property  in  his  work,  independent  of  the 
statute  of  Queen  Aune.    And  now  this  cause  came  on  to  be  heard. 

It  was  argued  for  the  plaintifT,  that  this  is  a  much  stronger 
case  in  favour  of  the  author  than  those  cases  where  the  author 
has  printed  and  published  his  work ;  the  ground  upon  which  the 
question  in  those  cases  arose  being,  whether  the  publication  was 
not  to  be  considered  as  a  gift  to  the  public  ?  That  where  the 
author  did  not  print  or  publish  his  work,  it  never  was  doubted 
that  no  other  person  had  a  right  to  print  or  publish  it  That  in 
the  case  of  Mr.  Webb  {Webb  v.  Rose,  cited  2  Bro.  P.  C.  138),  and 
Mr.  Forrester  {Forrester  v.  Waller,  4  Burr.  2331),  the  former  of 
whom  had  his  Precedents  of  Conveyancing  stole  out  of  his 
chambers,  and  printed ;  and  the  latter  had  his  notes  copied  by  a 
clerk  to  the  gentleman  to  whom  he  had  lent  the  notes,  and  were 
printed;  the  Court  without  the  least  hesitation,  restrained  the 
parties  from  printing  and  publishing  them.  That  the  representa- 
tion of  the  farce,  in  this  case,  upon  the  theatre,  was  no  gift  to 
the  public,  nor  entitled  the  defendants  to  print  or  publish  it 
That  it  was  an  invasion  of  the  plaintiff's  right  and  property,  who 
might  choose  whether  it  should  be  printed  and  published  or  not, 
and  if  it  was,  had  the  sole  right  to  the  profits  arising  from 
thence.  That  the  profits  which  he  received  from  the  representa- 
tion on  the  stage  did  not  take  from  him  the  right  to  the  profits  of 
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printing  and  publishing.  That  he  was  remarkably  cautious  to 
preserve  this  property  to  himself  by  not  permitting  it  to  be  acted 
without  his  special  leave,  and  by  constantly  taking  the  copy 
away  from  the  prompter  as  soon  as  the  farce  was  over,  and  by 
making  two  of  the  actors  pay  for  the  performance  of  it  for  their 
benefit  That  this  was  not  the  case  of  an  abridgment,  nor 
extract,  but  professedly,  the  work  itself,  one  whole  act  being 
published,  and  the  other  intended  to  be  published.  That  the 
defendants  having  said  in  their  answer,  that  it  was  not  the  same 
as  the  farce  itself  throughout,  but  differed  from  it  in  some  part, 
was  an  aggravation  of  the  offence,  because  it  misrepresented  the 
work. 
On  the  other  side,  it  was  argued,  that  a  Court  of  equity  will 
not  interfere  in  all  cases  of  printing  and  publishing 
[696]  another  man's  work ;  but  it  depended  upon  circumstances. 
That  this  was  not  like  the  cases  of  Mr.  Webb  (  Webb  v. 
Bose)  and  Mr.  Forrester  {Forrester  v.  Waller)  by  reason  of  the 
representation  of  the  farce  upon  the  stage,  which  gave  a  right  to 
any  of  the  audience  to  carry  away  what  they  could,  and  make 
any  use  of  it.  That  it  likewise  differed  from  the  case  of  a  book 
published  by  the  author.  That  the  Court  will  not  restrain  the 
printing  and  publishing  an  abridgment  of  a  book,  nor  a  critical 
review.  That  magazines  are  useful,  and  are  an  article  of  trade, 
and  often  of  service  to  authors,  by  giving  a  specimen  of  their 
works,  and  by  that  means  serve  as  a  recommendation  of  them,, 
where  they  are  deserving  of  it  That  the  plaintiff  has  not  sus- 
tained, nor  can  sustain,  any  damage,  as  he  has,  and  will  continue 
to  receive  the  advantage  arising  from  the  representation  upon  the 
stage.  That  the  Court  under  these  circumstances  will  leave  him 
to  his  remedy  at  law«  And  the  case  of  Dodsley  v.  Kinyurrslei/,  at 
the  Rolls,  15th  June,  1761  (Ambler,  403)  was  cited ;  where  the 
Master  of  the  Rolls  would  not  restrain  the  proprietor  of 
a  monthly  magazine  from  printing  part  of  a  pamphlet  called 
"  The  Prince  of  Abyssinia.  * 
Lord  Commissioner  StfTTHE,  without  hearing  a  reply :  — 
It  has  been  argued  to  be  a  publication,  by  being  acted,  and 
therefore  the  printing  is  no  injury  to  the  plaintiff;  but  that  is  a 
mistake;  for  besides  the  advantage  from  the  performance,  the 
author  has  another  means  of  profit,  from  the  printing  and  pub' 
lishing;  and  there  is  as  much  reason  that  he  should  be  protected 
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in  that  right  as  any  other  author.  It  was  said  to  be  only  a  small 
part  of  the  magazine,  and  therefore  the  Court  should  not  interfere. 
That  is  not  the  true  question;  but,  what  proportion  the  part 
published  in  the  magazine  bears  to  the  whole  work  out  of  which 
it  is  taken?  Here  it  is  avowed,  and  declared  to  be  half  the 
work,  one  whole  act ;  and  the  defendants  engage  to  publish  the 
other  half.  This  is  not  an  abridgment,  but  the  work  itself,  and 
not  like  the  case  of  Dodsley  v.  Kinnersley,  which  was  only  an 
extract 

Lord  Commissioner  Bathurst  :  — 

Tlie  printing  it  before  the  author  has,  is  doing  him  a  great 
injury.     Strong  case. 

The  plaintiff  waving  the  account  of  profit*,  the  injunc-      [697] 
tion,  restraining  the  defendants  from  printing  and  pub* 
lishing  the  farce,  or  any  part,  was  made  perpetual. 

Defendant  to  pay  plaintiff  his  costs, 

ENGLISH  NOTES. 

Although  the  above  rule  does  not  belong  to  the  law  of  copyright  prop- 
erly so  called,  it  seems  convenient  to  bring  under  the  same  head  the  lead- 
ing features  of  the  law  relating  to  literary  property.  It  is  interesting, 
and  not  wholly  irrelevant,  to  note  that  there  existed  at  one  time  an 
opinion  that  there  was  at  common  law  a  right  analogous  to  copyright  in 
the  strict  sense  of  the  right  now  established  by  statute.  The  old  author* 
ities  are  collected  and  their  purport  stated  in  Millar  v.  Taylor  (1769), 
4  Burr.  2303.  The  asserters  of  the  common-law  right  founded  their 
opinion  upon  decrees  of  the  Star  Chamber,  Acts  of  State,  and  the  regu- 
lations of  the  Stationers'  Company ;  and  in  addition  to  this,  upon  cer* 
tain  precedents,  which  consisted  chiefly  of  decisions  of  the  Court  of 
Chancery.  Usually  some  reference  was  also  made  to  what  were  known 
as  prerogative  publications,  such  as  the  statutes,  reports  of  legal  de- 
cisions, and  the  Testaments  and  Book  of  Common  Prayer  used  in  the 
Established  Church.  In  the  above-mentioned  case  of  Millar  v.  Taylor 
the  Court  of  King's  Bench,  by  a  majority  (which  included  Lord 
Mansfield)  of  three  to  one,  determined  that  there  existed  at  common 
law  in  an  author  and  his  assigns  the  sole  right  of  publishing  new  editions 
in  perpetuity.  The  question  was  next  raised  in  Chancery  before  Earl 
Bathurst  (then  Lord  Apslet)  in  a  case  which  went  to  the  House  of 
Lords  in  1774.  The  Donaldsons,  a  firm  of  publishers  in  Edinborough, 
proposed  to  republish  Thomson's  Seasons,  then  an  abundant  source  of 
litigation.     Upon  this  the  London  publishers,  relying  upon  the  judg- 
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ment  in  Millar  v.  Taylor ,  supra,  in  which  the  right  to  puhlish  the 
same  work  had  heen  litigated,  filed  a  bill  in  Chancery  to  restrain  the 
publication  by  injunction.  Upon  the  understanding  that  the  case 
would  be  taken  to  the  House  of  Lords,  Lord  Bathubst,  without 
hearing  any  argument,  pronounced  a  formal  judgment  granting  an  in- 
junction. A  short  report  of  the  case  {nomine  Donaldson  v.  Becket)  is 
given  in  2  Brown's  Pari.  Cas.,  and  a  still  shorter  account  in  4  Bur- 
row's Reports  as  a  note  to  Millar  v.  Taylor  ;  but  neither  Brown  nor 
Burrow  give  the  opinions  of  the  Judges  consulted,  or  the  speeches  of 
the  members  of  the  House.  There  existed,  however,  materials  for  a 
full  report,  and  the  omission  can  be  supplied  from  Hansard's  Parlia- 
mentary History,  vol.  17,  col.  953.  The  above-mentioned  reporters 
may  have  been  deterred  from  giving  a  fuller  report  by  a  fear,  justified 
by  the  Journals  of  the  House  of  Lords,  of  having  their  publication 
treated  as  a  breach  of  privilege.  The  account  in  Hansard  is  meagre  in 
the  extreme,  for  the  opinion  of  Kares,  J.,  is  condensed  to  half  a 
column,  although  the  learned  Judge  took  one  hour  to  deliver  it,  and  it 
is  not  unreasonable  to  suppose  that  the  other  speeches  are  proportion- 
ally curtailed.  But  this  imperfect  account  of  what  took  place  in  the 
House  of  Lords  is  of  some  use  in  arriving  at  the  reasons  of  the  decision 
of  the  House  as  inferred  from  the  opinions  of  the  Lords  who  formed 
the  majority. 

The  only  legal  members  were  Lord  Camden,  who  had  formerly  held 
the  Great  Seal  and  had  been  Chief  Justice  of  the  Court  of  Common 
Pleas,  Lord  Bathurst,  the  Lord  Chancellor,  and  Lord  Mansfield, 
the  Lord  Chief  Justice  of  the  Court  of  King's  Bench-  Of  these  Lord 
Mansfield  neither  took  part  in  the  proceedings  nor  voted,  for  reasons 
which  are  given  by  Burrow;  but  it  was  well  known  that  he  retained 
his  opinion  in  favour  of  the  existence  of  the  right  which  he  had  ex- 
pressed in  Millar  v.  Taylor,     See  4  Burr,  at  p.  2417. 

The  appellants'  case  was  argued  by  the  Attorney-General  (afterwards 
Lord  Thurlow)  and  Sir  John  Dairy mple,  who  had  successfully  argued 
on  a  previous  occasion  that  there  existed  no  copyright  at  common  law 
in  Scotland.  The  Solicitor- General  (Wedderburn,  afterwards  Lord 
Kosslyn)  and  Dunning  argued  on  behalf  of  the  respondents.  With 
the  exception  of  Lord  Mansfield,  all  the  common  law  Judges  were 
called  in  to  assist  the  House,  and  at  the  conclusion  of  the  arguments 
the  following  questions  were  submitted  to  them :  — 

1.  Whether  at  common  law  an  author  of  any  book  or  literary  com- 
position had  the  sole  right  of  first  printing  and  publishing  the  same 
for  sale,  and  might  bring  an  action  against  any  person  who  printed, 
published,  and  sold  the  same  without  his  consent? 

2.  If  the  author  had  such  right  originally,  did  the  law  take  it  away 
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upon  his  printiug  and  publishing  such  book  or  literary  composition;  and 
might  any  person  afterwards  reprint  and  sell,  for  his  own  benefit,  such 
book  or  literary  composition  against  the  will  of  the  author? 

3.  If  such  action  would  have  lain  at  common  law,  is  it  taken  away 
by  the  Statute  of  8  Anne  ?  And  is  an  author,  by  the  said  statute, 
precluded  from  every  other  remedy,  except  on  the  foundation  of  the 
said  statute,  and  on  the  terms  and  conditions  prescribed  thereby? 

4.  Whether  the  author  of  any  literary  composition  and  his  assigns 
had  the  sole  right  of  printing  and  publishing  the  same  in  perpetuity 
by  the  common  law  ? 

5.  Whether  this  right  is  in  any  way  impeached,  restrained,  or  taken 
away  by  the  Statute  8  Anne  ? 

The  Judges  differed  in  opinion,  and  delivered  their  opinions  serir 
atim.  Of  these  it  is  only  necessary  to  refer  to  that  expressed  by  Chief 
Justice  D£  Grey,  of  the  Common  Pleas;  as  Lord  Camden,  who  moved 
the  reversal  of  the  decree,  adopted  it  in  its  entirety.  The  Chief  Jus- 
tice admitted  that  until  publication  an  author  had  the  sole  right  to 
dispose  of  his  manuscript  as  he  thought  proper,  and  that  he  could  main- 
tain an  action  of  trover,  trespass,  or  upon  the  case  against  any  one  who 
should  interfere  with  that  right  (thus  recognizing  the  rule  in  the  prin- 
cipal case),  but  in  a  closely  reasoned  judgment  denied  any  common-law 
right  after  publication,  and  considered  that  the  Statute  of  8  Anne 
took  away  any  pre-existing  right.  The  various  precedents  which  were 
relied  upon  as  establishing  the  right  were  discussed,  and  it  was  pointed 
ont  that  what  was  common  law  at  the  date  when  the  learned  Judge  spoke 
must  have  been  common  law  when  printing  was  introduced,  but  that 
the  first  traces  of  the  claim  were  only  met  with  subsequently  to  the 
Restoration,  or  late  in  the  latter  part  of  the  seventeenth  century,  and 
that  these  referred  chiefly  to  prerogative  publications.  The  decrees  of 
the  Star  Chamber  and  Acts  of  State  were  dismissed  in  a  summary  man- 
ner, and  Lord  Camdek,  who  had  decided  against  the  legality  of  general 
warrants  in  Wilkes'  case,  expressed  his  opinion  in  language  which  be- 
tokened the  friend  of  civil  liberty.  The  regulations  of  the  Stationers' 
Company  fared  no  better.  When  this  company  was  incorporated,  the 
city  of  London  was  not  a  mere  place  where  business  was  transacted, 
but  contained  the  residences  not  only  of  traders,  but  also  of  many  of 
the  nobility  and  gentry.  Originally,  doubtless,  all  the  publishers  and 
booksellers  belonged  to  the  company,  and  could  be  compelled  to  ob- 
serve its  by-laws  by  fine  or  expulsion.  In  process  of  time  the  mem- 
bers had,  as  we  are  told  in  the  judgments,  acquired  all  the  manuscripts 
in  England,  and  purported  to  deal  with  them  as  if  such  a  thing  as 
literary  property  did  exist.  But,  as  was  pointed  out,  no  private  society 
could  by  its  regulations  alter  the  law.     The  cases  in  which  injunctions 
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had  been  granted  by  the  Court  of  Chancery  were  next  adverted  to. 
These  seem  to  date  from  the  time  when  publishers  and  booksellers 
found  it  possible  to  carry  on  business  without  being  members  of  the 
Stationers'  Company,  the  earliest,  according  to  de  Grey,  Ch.  J.,  was 
subsequent  to  the  statute  of  Anne.  '^The  causes  which  have  come 
before  the  Court  of  Chancery  since  the  statute,"  said  the  learned  Judge, 
<<  I  iind  to  be  17  in  number.  Of  these  8  were  founded  on  the  statute; 
in  two  or  three  the  question  was,  whether  the  book  was  a  fair  abridg- 
ment, and  all  the  rest  were  injunctions,  griinted  ex  parte,  upon  filing 
the  bill  with  an  affidavit  attached.  In  these  cases  the  defendant  is  not 
so  much  as  heard/'  Lord  Bathurst,  L. C,  also  gave  it  as  his  opin- 
ion that  the  alleged  common-law  right  did  not  exist,  and  the  decree 
was  reversed  by  a  majority  of  22  to  11. 

The  existence  of  a  note  of  the  opinions  delivered  by  the  Judges^ 
and  of  the  speeches  of  the  peers,  in  Donaldson  v.  Becket,  suproy 
seems  to  have  been  overlooked  in  the  subsequent  cases  in  which  this 
claim  of  copyright  at  common  law  after  publication  has  been  argued  or 
disposed  of.  Of  these  subsequent  cases  it  is  sufficient  to  refer  to  two. 
The  first  is  Jefferys  v.  Boosey  (H.  L.  1854),  4  H.  L.  C.  815,  24  L.  J. 
Ex.  81,  where  the  majority  of  the  Judges  who  dealt  with  the  question, 
and  all  the  law  Lords,  denied  the  existence  of  such  a  right.  The  next 
is  Reade  v.  Conquest  (C.  P.  1861),  9  C.  B.  (N.  S.)  755,  30  L.  J.  C.  P. 
269,  3  L.  T.  888,  9  W.  R.  434,  where  Williams,  J.,  who  delivered 
the  opinion  of  the  Court,  said  that  the  question  must  be  regarded  as 
now  concluded  by  the  decision  in  Jefferys  v.  Boosey,  This  is  the  more 
important,  as  Erle,  C.  J.,  who  had  asserted  the  existence  of  copyright 
at  common  law  in  Jefferys  v.  Boosey,  was  a  party  to  the  decision  in 
Rende  v.  Conquest. 

The  Universities  of  Oxford  and  Cambridge,  the  four  Universities  in 
Scotland,  and  the  several  Colleges  of  Eton,  Westminster,  and  Win- 
chester now  possess  a  perpetual  copyright  in  works  which  have  been 
bequeathed  to  them,  by  force  of  the  statute  15  Geo.  III.  c.  53,  an  Act 
which  was  passed  upon  the  petition  presented  by  the  two  English  Uni- 
versities in  consequence  of  the  decision  in  Donaldson  v.  Becket  See  4 
Sure,  at  2418. 

The  rule  in  the  principal  case  has  been  allowed  in  the  case  of  a  cata- 
logue describing  works  of  art,  Prince  Albert  v.  Strange  (1849),  t 
Mao.  &  G.  25,  1  H.  &  T.  1,  18  L.  J.  Ch.  120,  13  Jur.  109;  lectures, 
Abemethy  v.  HtUchinson  (1825),  1  H.  &  T.  28,  3  L.  J.  Ch.  (O.  S.) 
209  ;   Caird  v.  Sime  (H.  L.  Sc.  1887),  12  App.  Cas.  326,  57  L.  J.  P. 

C.  2,  57  L.  T.  634,  36  W.  R.  199;  Nichols  v.  Pitman  (1884),  26  Ch. 

D.  374,  53  L.J.  Ch.  552,  50  L.  T.  254,  32  W.  R.  631;  and  a  painting, 
Turner  y.  Robinson  (1860),  10  Ir.  Ch.  Rep.  121,  510.     In  Jefferys  v. 
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Boosey  (H.  L.  1854),  4  H.  L.  C.  815,  24  L.  J.  Ex.  81,  the  principles 
stated  in  the  rule  were  admitted  on  all  hands  to  extend  to  any  work 
which  on  publication  could  be  the  subject-matter  of  copyright,  if  in- 
deed they  have  not  a  wider  operation.  In  a  majority  of  cases,  perhaps, 
and  notably  in  Prince  Albert  v.  Strange,  supra,  unconscionable  con- 
duct, or  something  approaching  fraud,  gives  an  additional  claim  to 
relief.  For  this  proposition  may  be  cited  Tuck  v.  Friester  (C.  A. 
1887),  19  Q.  B.  D.  629,  56  L.  J.  Q.  B.  553,  36  W.  R.  93;  where 
pirated  copies  of  a  work  of  art  bad  been  made  before  registration  under 
the  Act  25  &  26  Vict.  c.  68,  and  sold  afterwards,  and  an  injunction 
was  granted,  although  the  Act  (s.  4)  says  that  no  action  is  to  be  sus- 
tainable in  respect  of  anj'thing  done  before  registration. 

The  cases  above  cited  also  deal  with  the  question  whether  or  not 
there  has  been  publication.  The  decisions  have  always  treated  this 
branch  of  the  rule  as  a  matter  to  be  deduced  from  the  evidence.  Thus 
the  mere  fact  that  a  large  portion  of  the  public  has  had  the  opportunity 
of  seeing  a  work  of  art,  was  held  to  be  no  publication  in  Turner  v. 
Robinson,  supra;  and  a  similar  rule  is  established  by  Abemethy  v. 
Hutchinson,  supra,  and  the  other  "  lecture  '*  cases. 

It  is  upon  the  principles  stated  in  the  rule  that  the  writer  of  private 
letters  has  been  held  entitled  to  restrain  their  publication.  Perceval 
V.  Phipps  (1813),  2  Ves.  &  B.  19,  13  R.  E.  1;  Gee  v.  Pritchard 
(1818),  2  Swanst  402,  19  R.  R.  87;  and  this  is  a  right  which  passes 
to  the  writer's  executor,  Earl  of  Granard  v.  Dunkin  (1809),  1  Ball  & 
B.  207,  12  R.  R.  18. 

Although  the  question  under  discussion  has  been  usually  treated  in 
connection  with  copyright,  it  seems  in  strictness  to  rest  upon  property. 
Thus  in  Turner  v.  Robinson  (1810),  10  Ir.  Ch.  R.  121,  510,  it  was 
said  that  the  purchaser  of  ^  painting  which  had  not  been  published 
would  be  entitled  to  restrain  an  unauthorized  publication  of  an  en- 
graving of  it.  To  the  like  effect  are  the  remarks  of  Lord  Hathkrley 
in  Cox  Y.  Cox  (1853),  11  Hare,  118,  which  was  a  case  in  which  a  bar- 
rister had  contracted  to  contribute  a  short  dissertation  on  certain  legal 
points  of  common  occurrence  in  respect  to  dealings  with  land.  The 
barrister  delivered  his  contribution  without  any  special  contract  having 
been  made  as  to  the  mode  in  which  it  was  to  be  used,  and  he  was  held 
not  entitled  to  an  injunction  to  restrain  the  publication  of  it  in  muti- 
lated form.  Again  in  Jefferys  v.  Boosey  (H.  L.  1854),  4  H.  L.  C.  815, 
24  L.  J.  Ex.  81,  it  was  assumed  that  the  purchase  of  an  unpublished 
musical  composition  would  in  general  carry  all  the  rights  of  the  author; 
the  decision  itself,  however,  turned  upon  the  effect  of  a  sale  and  trans- 
fer abroad  by  one  foreigner  to  another  followed  by  a  sale  and  transfer 
by  the  purchaser  to  an  Englishman. 
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In  the  case  of  London  Printing  and  Publishing  Alliance,  Limited  v. 
Cox  (C.  A.  1891),  1891,  3  Ch.  291,  60  L.  J.  Ch.  707,  65  L.  T.  60,  the 
majority  of  the  Court  of  Appeal  thought  that  the  copyright  in  the  pas- 
tel there  in  question  passed  with  the  property.  In  the  course  of  his 
judgment  Fry,  L.  J.,  said:  **It  seems  to  me  extremely  improhable 
that  the  picture  should  pass  and  the  copyright  remain  in  the  A^endor. 
That  is  a  possible  but  an  unnatural  dissociation  of  two  kinds  of  prop* 
erty,  which  I  think  we  ought  not  to  infer  and  ought  not  to  think  prob- 
able." In  Murray  v.  Heath  (1831),  1  B.  &  Ad.  805,  the  plaintiff 
employed  the  defendant  Heath  to  engrave  plates  from  drawings  belong- 
ing to  the  former.  Heath  surreptitiously  took  off  a  number  of  impres- 
sions, which  he  retained  for  his  own  use.  He  afterwards  became 
bankrupt  and  the  prints  were  sold.  In  an  action  against  Heath  and 
his  assignees  it  was  held  that  the  matter  rested  in  contract  between  the 
plaintiff  and  Heath,  and  that  the  plaintiff  was  entitled  to  damages 
against  him  for  breach  of  an  implied  contract  to  hand  over  all  impres- 
sions to  the  plaintiff,  but  that  the  statute  17  Geo.  III.  c.  57  did  not 
apply  to  prints  taken  from  a  lawful  plate.  With  these  two  cases  may 
be  contrasted  In  re  Cooper,  Cooper  v.  Stephens  (1895),  1895,  1  Ch. 
567,  64  L.  J.  Ch.  403,  72  L.  T.  390,  43  W.  R.  444,  where  it  was  held 
that  the  vendor  of  electro  blocks  for  illustrated  advertisements  retained 
his  copyright  in  the  designs,  and  could  restrain  by  injunction  those 
claiming  under  the  purchaser  from  using  the  blocks  without  the  author- 
ity of  the  seller. 

Under  the  Copyright  Act  of  1842  (5  &  6  Vict.  c.  45),  s.  22,  the 
assignment  of  the  copyright  in  a  dramatic  piece  or  musical  composition 
does  not^er  se  convey  the  right  to  represent  the  same  or  perform  the 
same. 

The  exclusive  right  of  representing  a  play,  or  performing  a  musical 
composition,  before  a  public  audience,  commonly  known  as  ^^  dramatic 
or  musical  copyright,'*  being  a  right  of  an  essentially  different  nature 
from  literary  copyright,  will  be  hereafter  separately  dealt  with. 

AMERICAN  NOTES. 

This  doctrine  is  familiar  in  this  country.  It  was  held  in  Palmer  v.  J)e  Witt^ 
47  New  York,  532;  7  Am.  Rep.  480.  Robertson,  of  Loudon,  composed  a 
drama  called  "  Play,"  and  assigned  to  plaintiff  the  exclusive  right  of  printing, 
publishing,  and  producing  it  on  the  stage  in  this  country.  R.  afterwards 
allowed  it  to  be  performed  at  a  London  theatre.  Defendant,  an  alien  resident 
of  New  York,  printed  and  sold  copies  there,  having  received  it  from  persons 
who  had  heard  it  in  London.  Helfi,  that  plaintiff  might  have  defendant  re- 
strained from  printing  or  selling  it.  The  Court  observed :  <<  The  rights  of 
the  authors  in  respect  to  their  unpublished  works  have  been  so  frequently  and 
elaborately  oomddered  and  carefully  adjudicated  by  the  Courts  of  this  country 
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and  of  England,  and  are  now  so  well  understood  and  established,  that  there  is 
but  little  to  do,  in  passing  upon  the  merits  presented  by  the  record  before  us, 
save  to  apply  the  rules  clearly  deducible  from  adjudged  cases  of  conceded  au- 
thority. The  author  of  a  literary  work  or  composition  has  by  law  a  right  to  the 
first  publication  of  it.  He  has  a  right  to  determine  whether  it  shall  be  pub- 
lished at  all,  and  if  published,  when,  where,  by  whom,  and  in  what  form. 
This  exclusive  right  is  confined  to  the  first  publication.  When  once  published 
it  is  dedicated  to  the  public,  and  the  author  has  not,  at  common  law,  any  ex- 
clusive right  to  multiply  copies  of  it,  or  to  control  the  subsequent  issues  of 
copies  by  others.  The  right  of  an  author  or  proprietor  of  a  literary  work  to 
multiply  copies  of  it  to  the  exclusion  of  others  is  the  creature  of  statute.  This 
is  the  right  secured  by  the  *  copyright '  laws  of  the  different  governments.  .  .  . 

«  The  right  is  well  defined  and  succinctly  stated  by  the  author  of  a  recent 
work,  as  follows :  *  Every  new  and  innocent  product  of  mental  labour  which 
has  been  embodied  in  writing,  or  some  other  material  form,  being  the  exclu- 
sive property  of  its  author,  the  law  securing  it  to  him  as  such,  and  restraining 
every  other  person  from  infringing  his  right.  Whether  the  ideas  thus  unpub- 
lished take  the  shape  of  written  manuscripts  of  literary,  dramatic,  or  musical 
compositions,  or  whether  they  are  the  designs  for  works  of  ornament  or  utility 
planned  by  the  mind  of  an  artist,  they  are  usually  inviolable  while  they  re- 
main unpublished,  and  the  author  possesses  an  absolute  right  to  publish  them 
or  not  as  he  thinks  fit,  and  (if  he  does  not  desire  to  publish  them)  to  hinder 
their  publication,  either  in  whole  or  in  part,  by  any  one  else.'  Shortt  on  the 
Law  of  Literature,  48. 

"  It  would  be  a  waste  of  time  to  refer  in  detail  to  the  very  many  cases  in 
which  this  original  proprietary  right  of  authors  has  come  under  review  by  the 
Courts.  They  uniformly  decide  or  assume  the  right  to  be  thus  epitomized  by 
Mr.  Shortt,  and  the  adjudications  of  the  Com*ts  of  the  United  States  and  of 
England  are  in  entire  harmony  upon  this  branch  of  the  law.  2  Story  Eq.  Jur. 
§  943;  Hnyt  v.  Mackenzie,  3  Barb.  Ch.  320;  49  Am.  Dec.  178;  WTiecUonv, 
Peters,  8  Pet.  591 ;  Little  v.  HaU,  18  How.  165 ;  Prince  A  Ibert  v.  Strange,  1  McN. 
&  G.  26. 

"  An  author  or  proprietor  of  an  unpublished  literary  work  haa  then  a  prop- 
erty in  such  work,  recognized  and  protected  both  here  and  in  England,  and 
the  use  and  enjoyment  of  it  is  secured  to  him  as  of  right  This  property  in 
a  manuscript  is  not  distinguishable  from  any  other  personal  property.  It  is 
governed  by  the  same  rules  of  transfer  and  succession,  and  is  protected  by  the 
same  process,  and  has  the  benefit  of  all  the  remedies  accorded  to  other  prop- 
erties so  far  as  applicable.  It  is  personal,  as  other  movable  property,  personal 
in  legal  contemplation,  following  the  person  of  the  owner,  and  is  governed 
by  the  law  of  his  domicile.  That  which  is  regarded  and  protected  as  property 
by  the  law  of  the  owner's  domicile,  as  well  as  by  the  laws  of  this  State,  must 
be  equally  within  the  protection  of  the  law,  whether  the  owner  be  a  citizen  or 
an  alien.  Story  Confl.  Laws,  §§  376,  879,  380.  If  the  character  of  property 
was  impressed  upon  thefruits  of  mental  labour  solely  by  statute,  it  might  be 
otlierwise,  as  the  statutes  would  have  no  extrarterritorial  force.  But  where, 
as  in  this  case,  it  is  property  by  the  law,  common  both  to  this  country  and  the 
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domicile  of  the  author,  the  right  is  equally  within  the  protection  of  the  law  in 
both  places." 

^  Until  published  the  work  is  the  private  property  of  the  author,  wherever  the 
common-law  rights  of  authors  are  regarded.  When  once  published  with  the 
assent  of  the  author,  it  becomes  the  property  of  the  world,  subject  only  to  such 
rights  as  the  author  may  have  secured  imder  copyright  laws,  and  they  can  have 
no  force  or  give  any  rights  beyond  the  territorial  rights  of  the  government  by 
which  they  are  enacted.  The  rights  of  assignees  domiciled  here,  of  alien  au- 
thors resident  abroad,  have  been  sustained  by  the  Courts  of  this  country,  and 
no  distinction  has  been  made  between  transfers  of  literary  property  and  prop- 
erty of  any  other  description.  Keene  v.  WhecUley^  4  Philadelphia,  157 ;  9  Am. 
Law  Reg.  33 ;  Crane  v.  Aitken,  4  Am.  Law  Reg.  450." 

"  When  a  literary  work  is  exhibited  for  a  particular  purpose,  or  to  a  lim- 
ited number  of  persons,  it  will  not  be  construed  as  a  general  gift  or  authority 
for  any  purpose  of  profit  or  publication  by  others.  An  author  retains  his 
right  in  his  manuscript  until  he  relinquishes  it  by  contract  or  some  equivocal 
act  indicating  an  intent  to  dedicate  it  to  the  public.  An  unqualified  publica- 
tion by  printing  and  offering  for  sale  is  such  a  dedication.  The  rights  of  an 
author  of  a  drama  in  his  composition  are  two-fold.  He  is  entitled  to  the 
profit  arising  from  its  performance,  and  also  from  the  sale  of  the  manuscript, 
or  the  printing  and  publishing  it.  Lectures  and  plays  are  not,  by  their  public 
delivery  or  ]>erformanoe  in  the  presence  of  aU  who  choose  to  attend,  so  dedi- 
cated to  the  public  that  they  can  be  printed  and  published  without  the  author's 
permission.  It  does  not  give  to  the  hearer  any  title  to  the  manuscript  or  a 
right  to  the  use  of  a  copy.  The  manuscript  and  the  right  of  the  author  therein 
are  still  within  the  protection  of  the  law,  the  same  as  if  they  had  never  been 
communicated  to  the  public  in  any  form.  The  permission  to  act  a  play  at  a 
public  theatre  does  not  amount  to  an  abandonment  by  the  author  of  his  title 
to  it,  or  of  a  dedication  of  it  to  the  public.  It  was  so  decided  in  1770  in 
Macklin  v.  Richardson^  Amb.  694,  and  the  nile  as  then  adjudged  has  never 
been  departed  from.  2  Story's  Eq.  Jur.,  §  950;  Keene  y.  Wheatley^  supra; 
BoudcauU  v.  Fox,  5  Blatchf.  98 ;  Craine  v.  Aiken,^  Am.  Law  Rev.  450;  Keene 
V.  KimbaU,  18  Gray,  545;  77  Am.  Dec.  426." 

The  same  doctrine  was  substantially  held  by  the  Supreme  Court  of  Massa- 
chusetts, in  an  elaborate  opinion,  in  Tompkins  v.  Halleck,  133  Massachusetts, 
32 ;  43  Am.  Rep.  480,  —  a  case  of  the  reproduction  from  memory  by  an  audi- 
tor of  an  unprinted  play  represented  for  the  pecuniary  benefit  of  its  author. 
Citing  the  principal  case  with  approval,  and  reversing  Keene  v.  Kimball^ 
16  Gray  (Mass.),  545;  77  Am.  Dec.  426.  The  Court  said:  "Mr.  Charles 
Dickens  was  an  accomplished  reader  of  selections  from  his  own  works.  If  he 
had  selected  a  story  which  had  never  been  selected  or  copyrighted,  according 
to  the  suggestion  above  quoted  from  Keene  v.  Kitnball,  there  wotild  have  been 
no  right  on  the  part  of  an  auditor  to  report  it,  phonographicaUy  or  otherwise, 
so  as  to  avail  himself  of  the  copy  by  a  subsequent  oral  delivery  by  himself  or 
another  to  whom  he  might  transfer  it.  The  genius  of  Mr.  Dickens  was  essen- 
tially dramatic.  If  he  had  seen  fit  to  prepare  and  read  himself,  as  he  might 
have  done,  a  drama,  representing  its  various  characters,  such  a  literary  pro- 
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duction  would  Dot  have  been  any  less  protected  than  a  written  discourse  or 
lecture.  Nor  can  it  be  perceived  that  if,  instead  of  reading  such  a  drama 
himself,  he  had  permitted  it  to  be  represented  on  the  stage,  which  is  but  a 
reading  by  several  persons  instead  of  one,  accompanied  by  music,  scenery,  and 
the  usual  accessories  of  the  stage,  his  rights  as  an  author  to  protection  would 
be  in  any  way  diminished." 

Mr.  Drone  (Copyright,  p.  568),  says :  "It  would  be  as  wise  to  argue  that 
bedause  a  man  has  hands  for  legitimate  uses,  he  is  justified  in  putting  them 
into  his  neighbour's  pockets.  Memory  may  be  employed  as  a  means  of  im- 
provement, enjoyment,  and  profit^  but  not  to  invade  the  rights  of  another  or 
to  acquire  without  consideration  title  to  the  property  of  another.  .  .  .  The 
fact  that  a  spectator  cannot  be  prevented,  by  police  arrangements  or  other- 
wise, from  retaining  in  his  memory  the  knowledge  of  the  contents  of  a  play 
does  not  invest  hiid  with  a  right  of  property  in  it." 

The  principle  has  generally  been  recognized  here  in  respect  to  unpublished 
letters,  and  the  unauthorized  publication  of  them  will  be  prohibited  if  they 
have  any  literary  value.  By  Walworth,  Chancellor,  Hoyt  v.  McKemie, 
8  Barbour,  Chancery  (New  York),  320 ;  49  Am.  Dec.  178 ;  FoUom  v.  Marsh, 
2  Story  (U.  S.  Circ.  Ct ),  100 ;  Denis  v.  Leclerc,  1  Martin  (Louisiana),  297 ; 
5  Am.  Dec.  712  (a  very  learned  aud  elegant  treatment  of  the  subject) ;  Grigshy 
V.  Breckenridge,  2  Bush  (Kentucky),  480;  92  Am.  Dec.  509. 

The  point  made  by  Chancellor  Walworth,  that  the  letters  must  have 
literary  value  to  warrant  an  injunction  against  the  unauthorized  publication, 
is  mooted.  Mr.  High  accepts  it  (2  Injunction,  sect.  1012).  But  it  is  con- 
trary to  Folsom  V.  Marsh,  Dents  v.  Leclerc,  and  Grigshy  v.  Breckenrulgey  supra  ; 
and  Mr.  Freeman  says  (note,  49  Am.  Dec.  181)  :  '*  The  decided  preponderance 
of  authority,  however,  as  well  as  the  better  reason,  as  it  seems  to  us,  is  against 
the  doctrine  laid  down  by  Chancellor  Walworth."  "  The  correct  doctrine, 
as  it  seems  to  us,  is  that  a  letter  belongs  to  the  author  of  it  for  purposes  of 
exclusive  publication,  not  because  of  any  merit  in  it  as  a  literary  production, 
but  because  he  .wrote  it.  It  is  his  by  right  of  creation,  and  whether  it  is  of 
much  or  little  value  in  the  eyes  of  the  world,  he  has  as  just  a  claim  to  be  pro- 
tected against  an  unauthorized  publication  of  it  as  if  it  were  the  production 
of  a  Chesterfield."  It  seems  to  the  present  writer  that  the  contrary  view 
would  be  extremely  mischievous  and  encouraging  to  breaches  of  tacit  trust. 
In  Grigshy  v.  Breckenridge,  supra,  the  decision  was  that  private  letters  received 
during  her  girlhood  and  first  marriage  from  her  first  husband  and  others,  as 
well  as  those  received  during  her  widowhood  and  second  marriage  from  her 
second  husband,  are  a  woman's  separate  property,  which  she  may,  as  between 
herself  and  her  husband,  keep  or  dispose  of  as  she  pleases,  short  of  publica- 
cation,  regardless  of  her  husband's  wishes.     Citing  the  principal  case. 

It  was  doubtless  on  these  principles  that  the  late  Mr.  Blaine,  who  held 
the  high  offices  of  Speaker  of  the  House  of  Representatives,  Senator,  and  Sec- 
retary of  State,  proceeded  in  extorting  the  surrender  of  his  celebrated  <'  Mul- 
ligan letters."  They  probably  had  no  literary  value,  but  having  obtained 
their  surrender,  he  was  justified  in  retaining  them  in  order  to  prevent  a  hos- 
tile and  injurious  use  of  them  by  his  political  enemies,  and  in  promulgating 
them  in  his  own  way. 
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(K.  B.  1801.) 
RULE. 

New  corrections  and  additions  to  an  old  work  are  the 
subject-matter  of  copyright. 

Gary  ▼.  Longman. 

1  East,  358-^63  (s.  c.  3  Esp.  273 ;  6  B.  B.  285). 

Copyright.  —  Corrections  and  Additions, 

[358]        An  action  lies  to  recover  damages  for  pirating  the  new  corrections 
and  additions  to  an  old  work. 

This  was  an  action  on  the  case  for  pirating  a  book  of  the  plain- 
tiff's. The  first  count  of  the  declaration  stated  that  the  plaintiff 
was  the  author  of  a  certain  book  entitled  "  Gary's  New  Itinerary,  or 
an  accurate  Delineation  of  the  great  Boads  both  direct  and  cross 
throughout  England  and  Wales,  &c.,  from  an  actual  Admeasure- 
ment made  by  command  of  his  Majesty's  Postmaster-General,"  &c. ; 
and  that  being  the  author  of  the  said  book,  within  fourteen  years 
last  past  he  had  published  the  same  for  sale,  &c.  That  the  defend- 
ants intending  to  deprive  the  plaintiff  of  the  profit  thereof,  and  of 
the  benefit  of  his  cop}Tight,  injuriously  published  and  exposed  to 
sale  divers  copies  of  a  certain  book  entitled,  "  A  new  and  accurate 
Description  of  all  the  direct  and  principal  Roads,  &c.,  from  a  late 
actual  Admeasurement  made  by  Gommand  of  his  Majesty's  Post- 
master-General," &c. ;  which  same  book  had  before  that  time  been 
wrongfully  and  injuriously  copied  from  the  said  book  of  the  plain- 
tiff, without  his  consent,  &c.  The  second  count  laid  it  thus :  great 
part  of  which  said  book  had  been  before  that  time  wrongfully  and 
injuriously  copied  and  pirated  from  the  said  book  of  the  plaintiff, 
without  his  consent,  &c.  The  third  count  laid  that  the  plaintiff 
was  the  proprietor  of  Gary's  Itinerary,  &c.  The  sixth  count  laid 
that  the  plaintiff  had  the  sole  right  of  printing  certain  matters 
relating  to  the  roads  of  this  kingdom,  &c.,  first  published  within 
fourteen  years  last  past  in  a  certain  book  of  the  plaintiff's 
called,  &c. 
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At  the  trial  before  Lord  Kenyon  at  Westminster  it  ap- 
peared that  the  original  foundation  of  both  the  plaintiff's 
•and  defendant's  books  was  a  work  first  published  in  [*  359] 
1771,  by  Mr.  Patterson,  the  copyright  of  which  in  1778 
(the  author  being  then  living)  became  vested  in  Mr.  Newberry. 
This  work  had  gone  through  several  editions,  the  11th  of  which 
was  published  in  1796.  In  1797  the  plaintiff  was  employed  by 
the  Postmaster-General  to  make  an  actual  survey  of  the  principal 
roads ;  and  the  book  published  by  him  with  their  permission  con* 
tained  many  material  corrections  of  and  additions  to  the  last  edi- 
tion of  the  original  work  by  Patterson.  The  principal  of  these 
consisted  in  some  corrections  of  distances  by  the  actual  surveys ; 
in  an  admeasurement  of  the  distances  from  inn  to  inn  in  the  sev- 
eral post  towns,  in  addition  of  those  from  one  town  to  another ;  in 
an  index  to  the  roads  more  copious  than  the  former  one ;  in  an  ad- 
ditional number  of  gentlemen's  seats  by  the  road  side  ;  in  a  rejec- 
tion of  some  routes,  and  an  addition  of  many  others.  On  the  other 
hand,  the  work  published  afterwards  by  the  defendants  as  the  12th 
edition  of  the  original  work  by  Patterson  appeared  to  have  been 
copied,  nine  tenths  of  it,  verbatim  from  the  plaintiff's  improvements, 
and  many  of  the  alterations  merely  colourable.  After  verdict  for 
the  plaintiff, 

Gibbs  moved  for  a  new  trial  on  the  ground  that  the  Stat.  8  Ann. 
c.  19,  s.  1,  granting  the  copyright  to  authors  for  a  certain  time,  only 
enacts  "  that  the  author  of  any  book  and  his  assigns  shall  have  the 
sole  liberty  of  printing  such  book  for  14  years,"  &c.  And  though 
he  could  not  deny  that  the  defendants  had  copied  the  alterations 
of  and  additions  to  the  original  work,  introduced  by  the  plaintiff 
in  his  Itinerary,  in  the  same  manner  as  he  himself  had  copied 
the  original  work,  yet  he  could  not  be  considered  as 
*  the  author  of  the  book  within  the  meaning  of  the  statute,  [*  360] 
the  greater  part  of  it  having  been  before  published  by 
another  person,  and  to  which  the  plaintiff  had  no  title. 

Lord  Kenyon,  C.  J.  Certainly  the  plaintiff  had  no  title  on 
which  he  could  found  an  action  to  that  part  of  his  book  which 
he  had  taken  from  Mr.  Patterson's ;  but  it  is  clear  that  he  had  a 
right  to  his  own  additions  and  alterations,  many  of  which  were 
very  material  and  valuable:  and  the  defendants  are  answerable 
at  least  for  copying  those  parts  in  their  book.  That  the  defend- 
ants had  pirated  from  the  plaintiff's  book  was  proved  in  the  clear- 
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est  manner  at  the  trial ;  nine  tenths  at  least  of  the  alterations  and 
additions  were  copied  verbatim.  The  printed  work  itself  was  made 
use  of  by  the  defendants  at  the  press,  some  of  it  clipped  with  scis- 
sors, with  a  few  slips  of  paper  containing  MS.  additions  interspersed 
here  and  there,  and  some  of  these  merely  nominal  and  colourable. 
The  Courts  of  justice  have  been  long  labouring  under  an  error,  if  an 
author  have  no  copyright  in  any  part  of  a  work  unless  he  have 
an  exclusive  right  to  the  whole  book.  I  remember  it  was  thought 
otherwise  in  the  case  of  Mr.  Mason  {Mason  v.  Murray).  Several 
of  Mr.  Gray's  poems  had  been  for  many  years  before  published, 
which  were  collected  by  Mr.  Mason,  and  published  with  the  addi- 
tion of  several  new  poems ;  but  though  he  had  not  a  property  in 
the  whole  book,  yet  the  defendant  having  copied  the  whole,  the 
LoED  Chancellor  ^  granted  an  injunction  against  him  as  to  the 
publication  with  the  additional  pieces.  So  Lord  Hard- 
[*  361]  wiCKE  *  in  another  case  '  granted  an  injunction  to  restrain 


1  QvL  Lord  Bathurst  ? 

<  Tonson  v.  Walker  and  Another,  30th 
April,  1752,  3  Swanst.  672.  cited  in  Miilar 
T.  Tatfior,  4  Barr.  2325, 235,  and  in  Tonson 
V.  CiJlms,  2  Blac.  332. 

Vide  Afotte  v.  Faulkner,  Nov.  1735,  be- 
fore  Lord  Talbot,  cited  in  4  Bnrr.  2353, 
and  in  1  Blac.  Eep.  331,  and  in  Camttn  ▼. 
Bowies,  2  Bro.  Ch.  Caa.  80,  relative  to  the 
original  publication  in  question. 

Satfre  and  Others  v.  Afoore. 

Sittings  after  HiL  1785,  at  Guildhall, 
oor.  Lord  Majisfibld.  C.  J. 

This  was  an  action  for  pirating  sea 
charts,  which  are  protected  by  statute  17 
Geo.  HI.,  c.  57.  The  charts  which  had  been 
copieil  were  four  in  number,  which  Mooze 
had  made  into  one  large  map. 

It  appeared  in  evidence  that  the  de- 
fendant had  taken  the  body  of  his  publica- 
tion from  the  work  of  the  plaintifiTs,  but 
that  he  had  made  many  alterations  and 
improvements  thereupon.  It  was  also 
proved  that  the  plaintiffs  had  originally 
been  at  a  great  expense  in  procuring  ma- 
terials for  these  maps.  Delarochett,  an 
eminent  geographer  and  engraver,  had 
been  employed  by  the  plaintiffs  in  the  en- 
graving of  them.  He  said  that  the  pres- 
ent charts  of  the  plaintiffs  were  such  an 
improvement  on  those  before  in  use  as 
made  them  an  original  work.  Besides 
their  having  been  laid  down  from  aU  the 


charts  and  maps  extant,  they  were  im- 
proved by  many  manuscript  journals  and 
printed  books  and  manuscript  relations  of 
travellers ;  he  had  no  doubt  the  materials 
must  have  cost  the  plaintiffs  between 
£3000  and  j£4000,  and  that  the  defend- 
ant's chart  was  taken  from  these  of  the 
plaintiffs,  with  a  few  alterations.  In  an- 
swer to  a  question  from  the  Court,  Whether 
the  defendant  had  pirated  from  the  draw- 
ings and  papers,  or  from  the  engravings  1 
he  answered,  from  the  engravings.  Wii»* 
terfelt,  an  engraver,  said  he  was  actually 
employed  by  the  defendant  to  take  a  draft 
of  the  Gulf  Passage  (in  the  West  Indies) 
from  the  plaintiff's  map. 

Many  witnesses  were  called  on  behalf 
of  the  defendant,  amongst  others  a  Mr. 
Stephenson  and  Admiral  CampbeU.  Mr. 
Stephenson  said  he  had  carefuUy  exam- 
ined the  two  publications ;  that  there  were 
very  important  differences  between  them, 
much  in  favour  of  the  defendant's.  That 
the  plaintiffs'  maps  were  founded  upon  no 
principle;  neither  upon  the  principle  of 
the  Mercator,  nor  the  plane  chart,  but 
upon  a  corruption  of  both.  That  near  the 
Equator  the  plane  chart  would  do 
[•362]  very  well,  but  that  as  you  go  •  fur- 
ther from  the  Equator,  there  yon 
must  have  recourse  to  the  Mercator.  That 
there  were  very  material  errors  in  the 
plaintiffs'  maps.    That  they  were  in  manj 
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the  defendants  from  printing  Milton's  Paradise  Lost,  with  Dr.  New- 
ton's Notes ;  although  there  was  no  doubt  but  that  they  were  at 
liberty  to  have  published  the  original  work  itself  without  the  notes. 
Per  Curiam.  Eule  refused. 


plaires  defective  in  pointiDg  oat  the  lati- 
tude and  longitude,  which  is  extremely 
essential  in  navigating.  That  most  of 
these,  as  well  as  errors  in  the  soundings, 
were  corrected  bj  the  defendant.  Ad- 
miral Campbell  observed  that  there  were 
only  two  kinds  of  chart;^,  one  called  a  plane 
chart,  which  was  now  very  little  used ;  the 
other,  which  is  the  best,  called  the  Merca^ 
tor,  and  which  is  very  accurate  in  the 
degrees  of  latitude  and  longitude.  That 
this  distinction  was  very  necessary  in  the 
higher  latitudes,  but  in  places  near  the 
Ek^uator  it  made  little  or  no  difference. 
That  the  plaintiffs'  maps  were  upon  no 
principle  recognized  among  seamen,  and 
no  rules  of  navigation  could  be  applied  to 
them ;  and  they  were  therefore  entirely 
useless. 

Lord  Mansfield,  C.  J.  The  rule  of  de- 
cision in  this  case  is  a  matter  of  great 
consequence  to  the  country.  In  deciding 
it  we  must  take  care  to  guard  against  two 
extremes  equally  prejudicial :  the  one  that 
men  of  ability,  who  have  employed  their 
time  for  the  service  of  the  community, 
may  not  be  deprived  of  their  just  merits, 
and  the  reward  of  their  ingenuity  and 
labour ;  the  other,  that  the  world  may  not 
be  deprived  of  improvements,  nor  the  pro- 
gress of  the  arts  be  retarded.  The  Act 
that  secures  copyright  to  authors  guards 
against  the  piracy  of  the  words  and  senti- 
ments ;  but  it  does  not  prohibit  writing  on 
the  same  subject.  As  in  the  case  of  his- 
tories and  dictionaries :  In  the  first  a  man 
may  give  relation  of  the  same  facts,  and  in 
the  same  order  of  time ;  in  the  latter  an 
interpretation  is  given  of  tlie  identical 
same  words.  In  tdl  these  cases  the  ques- 
tion of  fact  to  come  before  a  jury  is. 
Whether  the  alteration  be  colourable  or 
not  ?  There  must  be  such  a  similitude  as 
to  make  it  probable  and  reasonable  to  sup- 
pose that  one  is  a  transcript  of  the  other, 
and  nothing  more  than  a  transcript.  So 
in  the  case  of  prints,  no  doubt  different 
men  may  take  engravings  from  the  same 
picture.  The  same  principle  holds  with 
xegard  to  charts;  whoever  has  it  in  his 
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intention  to  publish  a  chart  may  take  ad- 
vantage of  all  prior  publications.  There 
is  no  monopoly  of  the  subject  here  any 
more  than  in  the  other  instances;  but 
upon  any  question  of  this  nature  the  jury 
will  decide  whether  it  be  a  servile  imita- 
tion or  not.  If  an  erroneous  chart  be 
made,  God  forbid  it  should  not  be  cor- 
rected, even  in  a  small  degree,  if  it 
thereby  become  more  servici-able 
and  *  useful  for  the  purposes  to  [*363] 
which  it  is  applied.  But  here  you 
are  told  that  there  are  various  aod  very 
material  alterations.  This  chart  of  the 
plaintiffs'  is  upon  a  wrong  principle,  inap- 
plicable to  navigation.  The  defendant 
therefore  has  been  correcting  errors,  and 
not  servilely  copying.  If  you  think  so, 
yon  will  find  for  the  defendant ;  if  you 
think  it  is  a  mere  servile  imitation,  and 
pirated  from  the  other,  you  will  find  for 
the  plaintiffs.  Verdict  fof  defendant. 

Dr.  Trusler  v.  Murray, 

Sittings  after  Mich.  1789,  cor.  Lord 
Kenyom. 

This  was  an  action  for  pirating  a  book 
of  chronology.  It  was  proved  by  the 
plaintiff,  that  though  some  parts  of  the 
defendant's  work  were  different,  yet  in 
general  it  was  the  same,  and  particularly 
from  page  20  to  34  it  was  a  literal  copy. 

Lord  Kenton,  C.  J.,  was  of  opinion  that, 
if  such  were  the  fact,  the  plaintiff  must  re- 
cover, though  other  parts  of  the  work  were 
original.  He  said  I/ord  Bathurst  had 
been  of  that  opinion,  and  he  thought 
rightly  with  respect  to  the  publication  of 
some  original  poems  by  Mr.  Mason,  to- 
gether with  others  which  had  been  before 
published.  And  the  like  with  respect  to 
an  abridgment  of  Cook's  Voyage  round 
the  World.  The  main  question  here  was. 
Whether  in  substance  the  one  work  is  a 
copy  and  imitation  of  the  other ;  for  un- 
doubtedly in  a  chronological  work  the 
same  facts  must  be  related.  The  parties 
having  received  his  Lordship's  opinion,  it 
was  agreed  to  refer  the  consideration  of 
the  two  books  to  an  arbitrator,  who  would 
hare  leisure  to  compare  them. 
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ENGLISH   NOTES. 

The  case  of  Mdson  v.  Murray,  cited  by  Lord  Kenyon  in  his  judg- 
ment, formed  a  topic  of  conversation  at  a  dinner  party  at  Dilly's  on 
the  15th  April,  1778,  and  an  account  of  the  case  is  given  by  Bos- 
well,  who  records  that  "Johnson  signified  his  displeasure  at  Mr. 
Mason's  conduct  very  strongly,"  but  attributed  the  ** prosecution"  of 
the  defendant  to  the  fact  that  **  Mason  *s  a  Whig."  The  ''several  new 
poems  "  referred  to  by  Lord  Kenyon  (p.  80,  supra)  consisted  of  fifty 
lines,  and  were  the  only  poems  in  which  any  copyright  still  subsisted 
under  the  Statute  of  Anne.  It  may  be  that  no  report  of  the  decision 
exists  by  reason  of  the  determination  not  commending  itself  to  the 
legal  profession,  for  a  report  of  a  point  of  practice  which  arose  in  the 
case  will  be  found  2  Dick.  536. 

Upon  the  ground  of  policy,  works  of  a  defamatory  or  immoral 
tendency  cannot  be  the  subject-matter  of  copyright.  Stockdale  v. 
Onwhyn  (1826),  5  B.  &  C.  173. 

The  following  publications  have  been  held  to  be  the  subject-matter 
of  copyright:  A  trade  directory,  Kelly  v.  Morris  (1866),  No.  6,  p.  102, 
post  (L.  K.,  1  Eq.  697);  the  illustrations  in  a  trade  catalogue  which 
was  distributed  gratuitously,  and  in  the  text  of  which  no  copyright 
existed.  Maple  v.  Junior  Army  &  Navy  Stores  (C.  A.  1882),  21  Ch. 
D.  369,  52  L.  J.  Ch.  67,  47  L.  T.  589,  31  W.  R.  70;  the  arrangement  of 
advertisements,  although  the  advertisements  themselves  might  not  be 
the  subject-matter  of  copyright,  Lamh  v.  Evans  (C.  A.  1892),  1893,  1 
Ch.  218,  62  L.  J.  Ch.  404,  68  L.  T.  131,  41  W.  K  405.  Again,  copy- 
right has  been  held  to  exist  in  a  book  of  questions  and  answers  with 
respect  to  common  phenomena  observed,  although  there  is  nothing  new 
in  the  information  conveyed;  and  such  a  copyright  is  infringed  by  a 
work,  which,  although  to  a  certain  extent  using  the  common  sources, 
copies  both  the  matter  and  the  arrangement  to  an  extent  which  shows 
the  intention  to  appropriate  for  the  purpose  of  saving  labour.  Jarrold 
V.  HouUton  (1857),  3  K.  &  J.  708,  716.  '*If,"  says  the  Vice-Chan- 
CELLOR  (Sir  W.  Page  Wood),  **  knowing  that  a  person  whose  work  is 
protected  by  copyright  has,  with  considerable  labour,  compiled  from 
various  sources  a  work  in  itself  not  original,  but  which  he  has  digested 
and  arranged,  you,  being  minded  to  compile  a  work  of  a  like  description, 
instead  of  taking  the  pains  of  searching  into  all  the  common  sources 
and  obtaining  your  subject-matter  from  them,  avail  yourself  of  the 
labour  of  your  predecessor,  adopt  his  arrangements,  adopt  moreover  the 
very  questions  he  has  asked,  or  adopt  them  with  but  a  slight  degree  of 
colourable  variation,   and  thus  save  yourself  pains  and  labour  by  avail- 
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ing  yourself  of  the  pains  and  labour  which  he  has  employed,  that  I 
take  to  be  an  illegitimate  use." 

Copyright  may  exist  in  a  translation,  Wyatt  v.  Barnard  (1814),  3 
Yes.  &  B.  77,  13  R.  K.  141;  or  in  the  particular  forms  of  language  or 
modes  of  expression,  in  which  information  respecting  the  current  events 
of  the  day  is  conveyed  to  readers  in  a  newspaper,  Walter  v.  Steinkopff 
(1892),  1892,  3  Ch.  489,  61  L.  J,  Ch.  521,  67  L.  T.  184,  40  W.  R. 
599. 

The  title  of  a  book  has  been  treated  as  being  the  subject-matter  of 
copyright.  Weldon  v.  Dicks  (1878),  10  Ch,  D.  247,  48  L.  J.  Ch.  201, 
39  L.  T.  467,  27  W.  R.  639,  In  the  subsequent  case  of  Dicke  v. 
Yates  (C.  A.  1881),  18  Ch.  D.  76,  50  L.  J.  Ch.  809,  44  L.  T.  660,  the 
majority  (ths  Master  of  the  Rolls  and  James,  L.  J.,)  expressed  an 
opinion  that  there  could  not  in  general  be  any  copyright  in  the  title 
of  a  book ;  Lush,  L.  J.,  said  that  he  did  not  dissent  from  that  view, 
but  did  not  wish  to  decide  the  question  as  the  matter  did  not  arise  in 
that  case.  The  excepted  cases  which  were  probably  in  the  minds  of 
the  Master  of  the  Rolls  and  James,  L.  J.,  were  those  in  which  an 
author  has  chosen  a  title  which  will  induce  people  to  think  that  they 
are  purchasing  the  work  of  another  writer.  Some  of  the  earlier  cases 
on  this  subject  are  referred  to  in  Dicks  v.  Yates,  svpra,  and,  as  is 
there  pointed  out  by  Lush,  L.  J.,  Weldon  v.  Dicks  may  itself  have 
proceeded  on  this  ground.  In  the  subsequent  case  of  The  Licensed  Vict' 
nailers'  Newspaper  Co,  v.  Bingham  (C.  A.  1888),  38  Ch.  D.  139,  58  L. 
J.  Ch.  36,  59  L.  T.  187,  36  W.  R.  433,  it  was  held  that  there  could  be 
no  copyright  in  the  name  of  a  newspaper,  and  that  the  only  title  to 
relief  arose  where  there  was  a  ^^  passing  o£E"  of  the  newspaper  of  one 
person  as  that  of  another.  In  Borthwick  v.  Evening  Post  (C.  A.  1888), 
37  Ch.  D.  449,  57  L.  J.  Ch.  406,  58  L.  T.  252,  36  W.  R.  434,  the 
Court  considered  what  must  be  shown  to  entitle  a  plaintiff  to  complain 
of  the  conduct  of  a  defendant  who  has  published  a  newspaper  under  a 
name  which  might  lead  the  public  to  believe  that  the  plaintiff  was  con- 
nected with  the  new  publication.  There  was  (as  there  still  is)  an  old 
established  daily  paper  called  the  Morning  Post,  which  is  published  in 
the  morning,  but  the  defendants  commenced  issuing  a  daily  evening 
paper  called  the  Evening  Post.  The  Court,  whilst  recognizing  that  the 
public  might  be  deceived  into  supposing  that  there  existed  some  con- 
nection between  the  two  papers,  refused  an  injunction  in  the  absence 
of  evidence  that  the  plaintiff  would  be  injured  by  the  similarity  of 
name. 

In  Chilton  v.  Progress  Printing  &  Publishing  Co.  (C.  A.  1895), 
1895,  2  Ch.  29,  64  L.  J.  Ch.  510,  72  L.  T.  442,  43  W.  R.  456,  the 
members  of  the  Court  of  Appeal  intimated  an  opinion  that  the  Copy- 
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right  Act  1842  (6  &  6  Vict.  c.  45)  is  only  intended  to  afford  protection 
to  a  literary  composition.  But,  having  regard  to  the  decision  of  the 
Court  of  Appeal  in  the  case  of  Maple  v.  Junior  Army  &  Navy  Stores^ 
supra,  this  expression  ''literary  composition  "  must  not  be  construed 
as  imposing  any  standard  of  literary  merit.  In  Maple  v.  Junior  Army 
&  Navy  Stores  (C.  A.  1882),  21  Ch.  D.  369,  52  L.  J.  Ch.  67,  47  L.  T. 
589,  31  W.  R.  70,  tlie  Court  of  Appeal  expressly  overruled  the  decision 
of  Lord  RoMiLLY  (in  CobbeU  v.  Woodward,  1872,  L.  R,  14  Eq.  407,  41 
L.  J.  Ch.  656)  to  the  effect  that  there  could  he  no  copyright  in  an 
advertisement;  and  the  Master  of  the  Rolls  observed  (52  L.  J.  Ch. 
71):  '*  I  see  nothing  in  the  Act  to  exclude  a  book  which  consists  of 
pictures  only,  or  to  restrict  the  Act  to  books  containing  letterpress." 

The  ruling  in  the  principal  case  is  supported  by  Leader  v.  Purday 
(1848),  7  C.  B.  4,  18  L.  J.  C.  P.  97,  and  Lever  v.  Davidson  (1866), 
1  C.  B.  (N.  S.)  182,  both  cases  relating  to  additions  or  adaptations  of 
earlier  musical  compositions.  Harrison  v.  Taylor  (Ex.  Ch.  1859),  4 
H.  &  N:  815,  29  L.  J.  Ex.  3,  was  a  case  in  which  a  new  design  had 
been  produced  by  a  combination  of  two  old  designs.  It  was  there  held 
that  it  was  a  question  solely  for  a  jury  to  say  whether  the  manufacturer 
had  produced  a  new  design.  The  decision  was  rested  upon  the  con- 
struction which  the  Court  gave  to  the  Statute  5  &  6  Vict.  c.  45;  but 
the  cases  in  which  copyright  in  a  literary  or  musical  composition  has 
been  held  to  attach  to  an  adaptation  of  an  older  work,  seem  to  have 
proceeded  on  the  same  footing. 

Alterations,  additions,  or  improvements  by  a  person,  whether  made 
with  or  without  the  sanction  of  the  author,  cannot  be  the  foundation  of 
any  claim  on  the  part  of  the  person  making  the  alteration  to  be  consid- 
ered as  joint  author  of  the  work.  Levy  v.  Rtitley  (1871),  L.  R.  6  C. 
P.  523,  40  L.  J.  C.  P.  244,  24  L.  T.  621,  19  W.  R.  976. 

AMERICAN  NOTES. 

In  Gray  v.  Russell,  1  Story  (U.  S.  Giro.  Ct.),  11,  the  author  of  an  edition  of 
Adams'  Latin  Grammar  made  original  additions  and  alterations  in  that  work 
and  also  prepared  notes  to  it,  which  the  author  of  a  subsequent  edition  of 
that  work  adopted.  Held,  an  infringement.  Story,  J.,  said  :  "  If  no  work 
could  be  considered  by  our  law  as  entitled  to  the  privilege  of  copyright,  which 
is  composed  of  materials  drawn  from  many  different  sources,  but  for  the  first 
time  brought  together  in  the  same  plan  and  arrangement  and  combination, 
simply  because  those  materials  might  be  found  scattered  up  and  down  in  a 
gi'eat  variety  of  volumes,  perhaps  in  hundreds  or  even  in  thousands  of  volumes, 
and  might  therefore  have  been  brought  together  in  the  same  way  and  by  the 
same  researches  of  another  mind,  equally  skilful  and  equally  diligent,  then 
indeed  it  would  be  difficult  to  say  that  there  could  be  any  copyright  in  most 
of  the  scientific  and  professional  treatises  of  the  present  day.     What  would 
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become  of  the  elaborate  commentaries  of  the  modem  scholars  upon  the 
classics,  which  for  the  most  part  consist  of  selections  from  the  works  and 
criticisms  of  various  former  authors,  arranged  in  a  new  form  and  com- 
bined together  by  new  illustrations,  intermixed  with  them  ?  What  would 
become  of  the  modern  treatises  upon  astronomy,  mathematics,  natural  phi- 
losophy and  chemistry  V  What  would  become  of  the  treatises  in  our  own 
profession,  the  materials  of  which,  if  the  works  be  of  any  real  value,  most 
essentially  depend  upon  faithful  abstracts  from  the  reports,  and  from  juridical 
ti'eatises,  with  illustrations  of  their  bearing.  Blackstone's  Commentaries  is 
but  a  compilation  of  the  Laws  of  England,  drawn  from  authentic  sources 
open  to  the  whole  profession,  and  yet  it  was  never  dreamed  that  it  was  not  a 
work  which  in  the  highest  sense  might  be  deemed  an  original  work,  since  never 
before  were  the  same  materials  so  admirably  combined  and  exquisitely  wrought 
out,  with  a  judgment,  skill,  and  taste  absolutely  unrivalled.  Take  the  case 
of  a  work  on  Insurance,  written  by  one  of  the  learned  counsel  in  this  cause, 
and  to  which  the  whole  profession  are  so  much  indebted ;  it  is  but  a  compila- 
tion, with  occasional  comments  upon  all  the  leading  doctrines  of  that  branch 
of  the  law,  drawn  from  reported  cases  or  from  former  authors ;  but  combined 
together  in  a  new  form  and  in  a  new  plan  and  arrangement ;  yet  I  presume 
that  none  of  us  ever  doubted  that  he  was  fully  entitled  to  a  copyright  in  the 
work,  as  being  truly  in  a  just  sense  his  own."  The  same  Judge,  in  Emerson 
V.  Daviesj  3  Story,  768,  applied  the  same  principles  to  the  case  of  an  arithmetic, 
observing :  **  In  truth  in  literature,  in  science,  and  in  art,  there  are,  and  can 
be,  few  if  any  things  which  in  an  abstract  sense  are  strictly  new  and  original 
throughout.  Every  book  in  literature,  in  science,  and  in  art  borrows,  and 
must  necessarily  borrow,  and  use  much  which  was  well  known  and  used 
before.  No  man  creates  a  new  language  for  himself,  at  least  if  be  be  a  wise 
man,  in  writing  a  book."  (He  might  have  instanced  Fsalmanazar.)  "  He 
contents  himself  with  the  use  of  language  already  known,  and  used,  and 
understood  by  others.  No  man  writes  exclusively  from  his  own  thoughts, 
unaided  and  uninstructed  by  the  thoughts  of  others.  The  thoughts  of  every 
man  are  more  or  less  a  combination  of  what  other  men  have  thought  and 
expressed,  although  they  may  be  modified,  exalted,  or  improved  by  his  own 
genius  or  reflection.  If  no  book  could  be  the  subject  of  copyright  which  was 
not  new  and  original  in  the  elements  of  which  it  is  composed,  there  could  be 
no  ground  for  any  copyright  in  modern  times,  and  we  should  be  obliged  to 
ascend  very  high,  even  in  antiquity,  to  find  a  work  entitled  to  such  eminence. 
Virgil  borrowed  much  from  Homer ;  Bacon  drew  from  earlier  as  well  as  con- 
temporary minds  "  —  (especially  if  he  wrote  Shakespeare's  plays  I)  —  "  Coke 
exhausted  all  the  known  learning  of  his  profession ;  and  even  Shakespeare 
and  Milton,  so  justly  and  proudly  our  boast  as  the  brightest  originals,  would 
be  found  to  have  gathered  much  from  the  abundant  stores  of  current  knowl- 
edge, and  classical  studies  in  their  days.  What  is  La  Place's  great  work  but 
the  combination  of  the  processes  and  discoveries  of  the  great  mathematicians 
before  his  day,  with  his  own  extraordinary  genius  ?  What  are  all  modern 
law  books  but  new  combinations  and  arrangements  of  old  materials,  in  which 
the  skill  and  judgment  of  the  author  in  the  selection  and  exposition  and 
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accurate  use  of  those  materials,  constitute  the  basis  of  his  reputation,  as  well 
as  of  his  copyright  ?  Blackstone's  Commentaries  and  Kent's  Commentaries 
are  but  splendid  examples  of  the  merit  and  value  of  such  achievements." 
Citing  the  principal  case.  All  this  is  an  eloquent  but  unconscious  self-defence, 
for  there  never  was  a  greater  borrower  than  Story. 

The  subject  is  examined  very  extensively  and  learnedly  by  Clifford,  J., 
in  Lawrence  v.  Dana,  4  Clifford  (U.  S.  Circ.  Ct.),  1,  in  respect  to  an  alleged 
infringement  of  Wheaton's  celebrated  treatise  on  International  Law.  See 
Greene  v.  Bishopy  1  Clifford,  186,  concerning  an  alleged  infringement  of  copy- 
right in  an  English  Grammar. 

On  a  somewhat  analogous  principle  are  protected  the  labours  of  judicial 
reporters  in  head  notes,  statements  and  notes  and  abstracts  of  briefs  of  counsel, 
in  reports  of  judicial  decisions,  although  they  can  have  no  copyright  in  the 
opinions  themselves.  Wheattm  v.  Peters,  8  Peters  (U.  S.  Supr.  Ct.),  591 ;  Myers 
V.  Callaghan,  5  Federal  Reporter,  726;  20  ibid.  441 ;  Banks  v.  Manchester,  23 
Federal  Reporter,  143 ;  Bachis  v.  Gould,  7  Howard  (U.  S.  Supr.  Ct.),  798 ; 
Little  V.  Gould,  2  Blatchford,  165 ;  Banks  v.  McDieitt,  13  Blatchford,  163 ; 
Little  V.  Hall,  18  Howard  (U.  S.  Supr.  Ct.),  165 ;  Myers  v.  Callaghan,  128 
United  States,  617,  citing  the  principal  case ;  West,  Pub.  Co.  v.  Lawyers'  Co^p, 
Pub.  Co.,  25  Lawyers'  Rep.  Annotated,  '441 ;  Nash  v.  Lathrop,  142  Massa- 
chusetts, 29. 

The  publication  of  the  judicial  opinions  themselves  is  open  to  all ;  not 
even  the  State  has  copyright  in  them.  Wheaton  v.  Peters,  supra ;  Banks  v. 
West.  Pub.  Co.,  27  Federal  Reporter,  60 ;  Myers  v.  Callaghan,  supra.  Contra  : 
Gould  V.  Banks,  53  Connecticut,  415 ;  55  Am.  Rep.  143. 

The  principal  case  is  cited  and  recognized,  emphasizing  the  idea  that 
the  additional  matter  furnished  must  be  new  in  itself,  in  A  twill  v.  Ferrett, 
2  Blatchford  (U.  S.  Circ.  Ct.),  39,  46.  It  is  abo  much  cited  by  Drone  on 
Copyright. 


No.  3.— GRACE  v.  NEWMAN. 
(Ch.  1875.) 

-RULE. 

A  PERSON,  who  employs  another  for  remuneration  to 
compile  a  book  for  him,  is,  as  the  equitable  assignee  of  the 
author,  entitled  to  the  copyright  in  the  book. 

Oraoe  v.  Hewman. 

L.  R.,  19  Eq.  623-626  (a.  c.  44  L.  J.  Ch.  298;  23  W.  R.  517). 

Copyright.  —  Catalogue.  —  Book  of  Designs.  —  Equitable  Assignment. 

[623]      A  tradesman  who  employs  another  for  remuneration  to  compile  a 
book  of  designs  for  him  is  himself  entitled  to  copyi*ight  in  the  book. 
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A  book  in  the  nature  of  an  advertising  catalogue  may  be  the  subject  of 
copyright. 

Plaintiff,  a  cemetery  stone  mason,  employed  and  remunerated  a  person  to 
collect  monumental  designs,  and  published  a  book  containing  sketches  of  such 
designs,  with  scarcely  any  letter-press  :  — 

Held,  that  the  plaintiff  had  copyright  in  the  book,  and  was  entitled  to  an 
injunction  to  restrain  the  publication  of  design?  copied  from  it. 

The  plaintiiT  was  the  proprietor  of  the  business  known  as 
"Daniers,"  cemetery  stone  and  marble  mason  at  Highgate  and 
Nunhead,  and  in  1870  he  published  a  book  containing  164  litho- 
graphic sketches  of  monumental  designs,  which  was  compiled  by 
T.  F.  Ward,  manager  of  the  business  carried  on  at  Highgate.  The 
book  contained  scarcely  any  letter-press.  The  sketches  were  taken 
from  different  tombstones  in  cemeteries  by  means  of  photographs 
and  drawings.  The  preparation  of  the  book  occupied  nearly  a  year, 
and  great  skill  was  required  in  combining  and  grouping  the  various 
designs  to  produce  an  artistic  and  harmonious  effect.  The  object 
of  the  plaintiff  was  to  provide  a  volume  which  might  serve  as  an 
advertisement,  and  be  given  to  customers  for  the  purpose  of 
enabling  them  to  select  a  design  which  the  plaintiff  would  be  able 
to  give  an  immediate  price  for  and  to  have  executed.  On  the  18th 
of  July,  1871,  the  book  was  registered  by  the  plaintiff  at  Stationers* 
Hall. 

The  defendant  carried  on  business  as  a  wholesale  manufacturing 
stationer  and  lithographer  in  London. 

On  the  27th  of  July,  1874,  the  defendant's  traveller  called  at 
the  plaintiff's  Nunhead  premises,  and  offered  a  lithographed  sheet 
of  monumental  designs  for  mason^,  for  which  he  solicited 
orders.  *  It  was  discovered  that  the  designs  were  copies  of  [*  624] 
the  plaintiff's,  and  that  the  defendant  had  been  soliciting 
orders  for  the  sheet  from  the  principal  cemetery  masons  in  London 
and  the  country. 

The  plaintiff's  solicitors  wrote  on  the  31st  of  July,  1874,  to  the 
defendant,  complaining  that  he  had  infringed  the  plaintiff's  rights, 
and  stating  that  unless  all  the  sheets  were  given  up  and  the  names 
of  the  persons  who  had  bought  copies  mentioned,  a  bill  would  be 
filed.  No  reply  having  been  sent  to  that  letter,  the  plaintiff,  on 
the  4th  of  August,  1874,  filed  this  bill  praying  for  an  injunction  to 
restrain  the  defendant  from  printing,  publishing,  selling,  delivering, 
or  otherwise  disposing  of  the  sheet  of  monumental  designs,  or  any 
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Other  sheet  in  the  compilation  of  which  the  plain  tifiTs  book  of 
monumental  designs  had  been  used,  and  from  copying  or  pirating 
any  parts  of  the  book ;  for  an  account ;  and  for  costs  and  damages. 

Mr.  Greene,  Q.  C,  and  Mr.  Cozens-Hardy,  for  the  plaintiflf:  — 

Mr.  Ward  was  employed  by  the  plaintiff,  and  directed  to  obtain 
the  best  information  and  the  best  designs  which  he  could,  with  the 
view  of  publishing  this  book.  He  was  well  paid  by  the  plaintiff 
for  all  that  he  did,  and  what  he  did  was  for  him,  and  the  case  stood 
just  as  if  he  had  done  everything  connected  with  the  book  himself. 
He  was,  in  fact,  the  proprietor  of  the  book.  An  attempt  may  be 
made  on  the  part  of  the  defendant  to  bring  this  case  within  the 
section  of  the  Copyright  Act  (5  &  6  Vict  c.  45),  which  has  reference 
to  periodicals,  &c.  ;  but  it  is  clear  that  that  section  does  not  apply 
to  this  case.  The  case  of  Cohhett  v.  WoadvHird,  L.  E.,  14  Eq.  407 ; 
41  L.  J.  Ch.  656,  is  distinguishable  from  the  present ;  besides,  the 
case  of  Rotten  v.  Arthur,  1  H.  &  M.  603 ;  32  L,  J.  Ch.  771,  was  not 
cited  in  the  arguments  in  that  case,  otherwise  the  decision,  it  is 
presumed,  would  have  been  different  This  case  is  clearly  governed 
by  Hotten  v.  Arthur. 

[They  also  referred  to  the  cases  of  Bogue  v.  Houlsion,  5  De  G.  & 
Sm.  267  ;  21  L.  J.  Ch.  470 ;  KeUy  v.  Moi-ris,  No.  6,  p.  102, />o«^,  L.  R, 
1  Eq.  697  ;  35  L.  J.  Ch.  423  ;  Hogg  v.  Scott,  L.  R.,  18  Eq.  444;  43 
L.  J.  Ch.  705.] 

Mr.  W.  C.  Renshaw,  for  the  defendant :  — 

This  book  of  designs  is  not  a  literary  work,  nor  can  it 
[*625]  be  *  contended  that  it  will  be  of  lasting  benefit  to  the 
world  ;  in  fact,  it  can  be  of  no  benefit  to  any  one  except  to 
the  plaintiff,  and  therefore  it  does  not  come  within  the  preamble  of 
the  Copyright  Act  The  decision  in  Cobbett  v.  Woodward,  L.  R.,  14 
Eq.  407 ;  41  L.  J.  Ch.  656,  really  governs  this  case.  These  designs 
were  taken  from  cemeteries  and  churchyards,  which  are  places  open 
to  all  persons.  The  book  is,  as  the  bill  states,  a  mere  advertisement, 
and  there  is  no  copyright  in  that  The  copying  of  an  advertise- 
ment does  no  wrong  unless  the  public  are  led  to  believe  that  the 
person  copying  can  sell  the  articles  referred  to.  Even  if  it  should 
be  considered  that  there  is  a  copyright  in  this  book,  it  does  not 
belong  to  the  plaintiflf.  but  to  Mr.  Ward,  who  obtained  the  designs, 
and  who  is,  in  fact,  the  author  of  the  book  within  sec.  3  of  the 
Copyright  Act  (5  &  6  Vict  c.  45).  It  cannot  be  successfully  con- 
tended that  the  plaintiff  is  imder  sec.  13  of  the  Act  the  assignee  of 
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Ward.  There  has  been  no  writing,  even,  showing  that  he  is. 
Davidson's  Conveyancing,  vol.  ii.  p.  1153,  and  Jefferys  v.  Boosey,  4 
H.  L.  C.  815  ;  24  L.  J.  Ex.  81,  show  that  neither  at  law  nor  in  equity 
has  the  title  passed  to  the  plaintifif  as  the  assignee  of  Ward. 
Marsh  V.  Conqtiest,  17  C.  B.  (N.  S.)  418,  is  also  in  point.  Nor  has 
the  plaintiff  become  entitled  to  any  copyright  in  the  book  under 
sec.  18  of  the  Act :  Brown  v.  Cooke,  11  Jur.  77 ;  Wood  v.  Boosey, 
L.  R,  2  Q.  B.  340 ;  L.  R,  3  Q.  B.  223;  35  L.  J.  Q.  B.  103 ;  37 
L.  J.  Q.  B.  84.  Under  these  circumstances  there  ought  to  be  no 
injunction,  and  certainly  the  defendant  ought  not  to  be  made  to 
pay  any  costs. 

Sir  Charles  Hall,  V.  C.  :  — 

This  case  has  been  argued  by  Mr.  Kenshaw  with  an  amount  of 
accuracy  and  learning  worthy  of  a  much  greater  case.  The  first 
question  is,  whether  the  case  comes  within  the  Copyright  Act? 
The  contention  has  been  that  it'does  not,  because  the  book  is  not 
capable  of  being  described  as  one  of  lasting  benefit  to  the  world ; 
but  it  appears  to  me  that  I  cannot  do  otherwise  than  hold  that  this 
is  a  work  which  comes  within  the  description  mentioned  in  the 
Act.  It  is  true  that  this  work  has  little  letter-press ;  but  it  is 
full  of  interesting  matter,  which  I  have  no  doubt  is  very 
*  often  referred  to  and  consulted  as  well  by  persons  who  [*  626] 
contemplate  their  own  deaths  as  by  others  in  reference  to 
those  who  have  died.  Next,  it  was  contended  that  the  plaintiff  is 
not  entitled  to  a  decree  because  he  has  not  brought  himself  within 
the  section  of  the  Act  which  refers  to  authors  and  their  assignees  ; 
but  I  think  the  words  of  the  section  are  wide  enough  to  embrace 
the  case  of  a  person  employing  another  person,  and  remunerating 
that  person  for  the  work  done.  The  person  remunerated  has  no 
claim  to  the  copyright,  but  it  is  the  property  of  the  person  who 
remunerates  him,  and  in  this  Court  the  person  who  remunerates 
must  be  taken  to  be  the  equitable  assignee,  and  the  publisher 
within  the  meaning  of  the  Act.  It  weis  also  contended  that  this 
work  is  not  entitled  to  any  protection  having  regard  to  its  character, 
—  that  it  is,  in  fact,  a  mere  advertisement,  and  that  an  advertise- 
ment is  not,  on  the  authority  of  Cobbett  v.  Woodward,  L.  K.,  14  Eq. 
407 ;  41  L.  J.  Ch.  656,  entitled  to  protection.  The  decision  in  that 
case  turned  entirely  upon  the  circumstances  which  existed  in  it ; 
it  was  a  catalogue  of  articles  which  were  being  offered  for  sale. 
But  it  does  not  appear  that  the  case  of  Hotten  v.  Arthur,  1  H.  &  M. 
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603 ;  32  L.  J.  Ch.  771,  was  mentioned  to  the  Master  of  the  Kolls, 
and  whether,  if  it  had  been,  his  Lordship's  decision  would  have  been 
different  it  is  difl&cult  to  say;  but  certainly  it  was  decided  in 
Hotten  V.  Arthur  that  a  catalogue  may,  under  certain  circumstances, 
be  protected  by  injimction.  In  this  case  the  plaintiff  has  been  right 
from  the  beginning,  and  the  defendant  has  been  wrong.  The 
plaintiff  was,  in  my  opinion,  right  in  filing  this  bill,  a^d  the  defend- 
ant was  wrong  in  resisting  it,  therefore  there  must  be  an 
injunction  as  asked  for,  and  the  defendant  must  pay  the  costs  of 
the  suit. 

ENGLISH  NOTES. 

The  decision  in  the  principal  case  is  supported  by  the  earlier  case  of 
Hatton  V.  Kean  (I860),  7  C.  B.  (N.  S.)  268,  29  L.  J.  C.  P.  20,  8  W. 
R.  7,  and  is  confirmed  by  Lamb  v.  Evans  (C.  A-  1892),  1893,  1  Ch. 
218,  62  L.  J.  Ch.  404,  68  L.  T.  131,  41  W.  R.  405,  where  it  is  broadly 
laid  down  that  if  the  relation  of  master  and  servant,  or  of  principal  and 
agent,  exists  between  the  contributor  and  the  publisher,  the  absolute 
property  in  the  manuscript  and  the  sole  copyright  belongs  to  the  mas* 
ter  or  principal,  who  is  entitled  to  restrain  by  injunction  any  user  to 
his  detriment,  by  the  servant  or  agent,  of  the  materials  acquired  or  col- 
lected. Another  example  of  the  relation  of  master  and  servant  being 
established  between  an  author  and  a  publisher  is  afforded  by  the  case 
of  Ward  V.  Beeton  (1874),  L.  R.,  19  Eq.  207,  23  W.  R.  533.  But 
employment  as  a  servant  is  essential,  and  a  mere  commission  to  an 
author  to  write  is  not  sufficient  to  bring  the  case  within  the  rule. 
Shepherd  v.  Conquest  (1856),  17  C.  B.  (N.  S.)  427,  25  L.  J,  C.  P.  127; 
Levy  V.  Rutley  (1872),  L.  R.,  6  C.  P.  523,  40  L.  J.  C.  P.  244,  24  L. 
T.  621,  19  W.  R.  976. 

Photographs,  however  (under  25  &  26  Vict.  c.  68),  stand  on  a  differ- 
ent footing,  and  unless  the  employer  takes  some  part  in  the  production 
of  the  negative,  he  appears  to  be  under  insuperable  difficulties  in  main- 
taining copyright  therein,  Nottage  v.  Jackson  (C.  A.  1883),  11  Q.  B. 
D.  627,  52  L.  J.  Q.  B.  760,  49  L.  T.  339,  32  W.  R.  106.  For  he  is 
not  the  *' author  "  within  the  meaning  of  the  Act;  and  an  ''assignee  " 
is  not  (by  s.  1)  entitled  to  any  copyright  unless  an  agreement  in  writ- 
ing has  been  made,  signed  by  the  person  disposing  of  it.  Moreover  (by 
s.  4),  no  action  is  sustainable  in  respect  of  anything  done  before  regis- 
tration; and  the  registration  requires  a  statement  of  the  name  and  place 
of  abode  of  the  author,  and  a  memorandum  of  the  assignment  (if  any). 
On  the  question  who  is  the  ''author"  of  a  pliotograph,  see  also  Melville 
V.  Mirror  of  Life  Co.,  Kekbwich,  J.,  1895,  2  Ch.  531. 
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The  proprietor  of  a  periodical  work,  published  from  time  to  time  in 
separate  volumes  or  parts,  enjoys  a  limited  copyright  under  the  Copy- 
right Act  1842  (5  &  6  Vict.  c.  45),  8.  18.  This  section  permits  the 
proprietor  to  stipulate,  in  respect  of  contributions  for  which  he  pays, 
for  a  copyright  in  the  articles  published;  but  this  right  is  subject  to  a 
proviso  which  permits  a  contributor  to  reserve  to  himself  the  right  of 
publishing  his  contribution  in  a  separate  form.  In  Sweet  v.  Benning 
(1865),  16  C.  B.  459,  24  L.  J.  C.  P.  175,  the  Court  of  Common  Pleas 
decided  that  in  an  action  against  the  pirate  it  was  sufficient  for  the 
proprietor  to  show  employment  and  payment,  and  that  he  need  not 
prove  that  he  expressly  stipulated  that  he  should  acquire  the  copyright. 
This  reading  of  the  section  has  been  approved  in  Larnb  v.  Evans  (C. 
A.  1892),  1893,  1  Ch.  218,  62  L.  J.  Ch.  404,  68  L.  T.  131,  41  W.  Ri 
405.  The  contrary  opinion  expressed  in  Walter  v.  Howe  (1881),  17 
Ch.  D.  708,  50  L.  J.  Ch.  553,  44  L.  T.  727,  29  W.  R.  776,  cannot  now 
be  supported.  The  payment  contemplated  by  the  section  is  payment 
down,  but  the  action  may  be  maintained  if  the  stipulated  remuner- 
ation was  paid  before  action  brought.  Bic/utrdson  v.  Gilbert  (1851), 
1  Sim.  (N.  S.)  336,  20  L.  J.  Ch.  553;  Sweet  v.  Benning,  supra. 
Where  several  publishers  of  separate  publications  join  in  employing 
one  person  to  contribute  an  article,  each  is  entitled,  as  against  any  per- 
son pirating  the  work,  to  the  copyright  under  the  Act.  Trade  Aux^ 
Uiary  Co.  v.  Middlesboroughf  &c.  Association  (C.  A.  1890),  42  Ch.  D. 
425,  58  L.  J.  Ch.  293,  60  L.  T.  681,  37  W.  R.  337.  The  author  of  a 
serial  story  who  has  not  contributed  the  articles  on  the  terms  that  the 
copyright  should  belong  to  the  proprietor  of  the  serial  is  also  entitled  to 
maintain  an  action  against  a  pirate,  although  he  has  not  published  the 
article  in  a  separate  form.  Johnson  v.  Geo,  Ife^cnes,  Limited  (1894), 
1894,  3  Ch.  663,  63  L.  J.  Ch.  786,  71  L.  T.  230. 

The  respective  rights  of  author  and  publisher  apart  from  statute 
depend  on  the  terms  of  the  particular  contract.  Where  an  author  fails 
to  complete  a  contract  to  supply  manuscript,  he  is  liable  in  damages. 
Gale  V.  Leckie  (1817),  2  Starkie,  107,  19  R.  R.  692 ;  but  there  is  per- 
haps no  right  of  action  against  his  personal  representatives.  See  per 
Bailey,  B.,  in  Marshall  v.  Broadhurst  (1831),  1  Tyr.  349,  1  Cr.  &  J. 
402.  The  contract  is  put  .an  end  to  by  the  bankruptcy  of  author  or 
publisher,  per  Lord  Abingeb,  C.  B.,  in  Gibson  v.  Carruthers  (1841), 
8  M.  &  W.  343,  11  L.  J.  Exch.  at  p.  147,  citing  Sir  Walter  Scotfs 
case.  In  Clarke  v.  Price  (1819),  2  Wils.  157,  18  R.  R.  159,  Lord 
Eldox  refused  to  specifically  perform  a  contract  to  report  cases  argued 
and  determined,  or  to  restrain  the  reporter  from  permitting  reports 
written  by  him  to  be  published  by  any  other  person.  Where,  however, 
an  author  has  engaged  to  write  for  a  particular  person,  and  has  agreed 
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to  write  for  no  other,  different  considerations  arise,  and  although  the 
author  cannot  be  compelled  to  write,  he  will  be  restrained  from  break- 
ing the  negative  stipulations  of  the  agreement.  Morris  v.  Coleman 
(1812),  18  Ves.  437,  11  R.  R.  230.  The  Court  would  not  imply  this 
negative  stipulation.  See  TFarne  v.  Routledge  (1874),  L.  R.,  18  Eq. 
497.  43  L.  J.  Ch.  604,  30  L.  T.  857,  22  W.  R.  750,  and  Wkitwood 
Chemical  Co.  v.  ffardman  (C  A.  1891),  1891,  2  Ch.  416,  60  L.  J.  Ch. 
428,  64  L.  T.  716,  39  W.  R-  433.  And  see  Nos.  63  &  64  of  "  Contract, " 
6  R.  C.  p.  647,  and  notes,  p.  660.  The  benefit  of  an  agreement  to  write 
cannot,  without  the  author's  consent,  be  assigned,  where  there  is  a 
change  in  the  constitution  of  a  publishing  firm,  so  as  to  vest  in  the  new 
firm,  Stevetis  v.  Benning  (1856),  6  De  G.  M.  &  G.  223,  1  K.  &  J.  168, 
24  L.  J.  Ch.  153;  Hole  v.  Bradbury  (1879),  12  Ch.  D.  886,  48  L.  J. 
Ch.  673,  41  L.  T.  163,  28  W.  R.  39.  It  is  a  question  of  construction 
whether  the  publisher  is  entitled  by  the  terms  of  contract  to  a  copy- 
right in  a  book,  or  an  edition,  Sweet  v.  Cater  (1841),  11  Sim.  672; 
Heade  v.  Bentley  (1857),  3  K.  &  J.  271;  second  action  between  same 
parties  (1858),  4  K.  &.  J.  656,  27  L.  J.  Ch  254;  Warne  v.  Rout- 
ledge  (1874),  L.  R.,  18  Eq.  497,  43  L.  J.  Ch.  604,  30  L.  T.  857,  22 
W.  R.  750;  and  an  author  having  agreed  with  a  publisher  to  publish 
on  royalties  is  not,  in  the  absence  of  express  contract,  bound  not  to 
engage  another  to  bring  out  a  new  edition  before  the  copies  already 
printed  have  been  disposed  of.  Warne  v.  Routledgcj  supra.  The  per- 
son for  whom  an  author  has  written  a  work  may  probably  make  any 
alterations  he  pleases;  see  Cox  v.  Cox  (1853),  11  Hare,  118;  subject 
to  this  limitation,  that  an  author  may  maintain  an  action  for  damages 
in  respect  of  an  injury  done  to  his  reputation  by  an  inaccurate  edition 
of  his  work,  even  where  the  publisher  is  the  proprietor  of  the  copy- 
right, Archbold  V.  Smith  (1832),  1  M.  &  Rob.  162,  6  C.  &  P.  219; 
but  the  action  being  in  effect  one  for  a  libel,  be  is  not  entitled  to  an 
injunction  until  he  has  submitted  his  case  to  a  jury.  Lee  v.  Gibbings 
(1892),  67  L.  T.  203.  But  a  publisher  cannot  by  merely  making 
alteration$^  ailditions,  or  improvements,  whether  he  has  the  sanction 
of  the  author  or  not,  claim  to  be  recognized  as  joint  author  of  the 
work.  />ry  v.  Butfey  (1871),  L.  R.,  6  C.  P.  523,  40  L,  J.  C.  P.  244, 
24  L.  T.  621, 19  W.  R*  976* 

AMERICAN  NOTES. 

Thi$  matter  depends  upon  agreement  expre^  or  implied.  The  mere  fact 
ol  the  employment  does  not  vest  title  to  copyright  in  the  employer.  See  cases 
cited  #itjt>rw,  p»  i^  in  resj^ct  to  copyright  of  law  i^^porteis.  So  one  who 
mervly  eug^kge*  snot  her  to  de;^ign  and  execute  a  work  of  art  for  him  is  not 
entitled  to  cv^pyright.    Bi'iHS  v.  W^M^irvn:  4  Washington  (U.  S.  Circ,  Ct.),  48. 
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So  where  the  owner  of  a  theatre  employs  an  author  to  write  a  play  for  him, 
for  a  share  of  the  receipts,  to  be  represented  as  long  as  it  should  draw. 
BoucicauU  v.  Fox,  5  Blatchford,  87.  Same  principle,  Roberts  v.  Myers  (U.  S. 
Circ.  Ct.  Mass.),  23  Law  Reporter,  396.  So  where  an  artist  accompanied  a 
government  expedition  to  Japan  as  master's  mate,  with  the  understanding 
that  any  sketches  he  should  make  should  belong  to  the  government,  he  had 
no  copyright.     Heine  v.  AppUtonj  4  Blatchford  (U.  S.  Circ.  Ct.),  125. 

If  annotations  to  a  law  treatise  are  furnished  gratuitously  for  a  new  edition, 
with  the  agreement  that  the  matter  should  af  terwai'ds  belong  to  the  annotator, 
this  will  control.  Lawrence  v.  Dana,  4  Clifford  (U.  S.  Circ.  Ct.),  1 ;  the  pres- 
ent doctrine  is  recognized  at  p.  66. 

If  the  employee  is  engaged  on  a  salary  with  an  agreement  on  an  under- 
standing that  his  work  shaU  belong  to  the  employer,  the  latter  has  the  sole 
copyright.  Mackaye  v.  Mallory,  12  Federal  Reporter,  328.  So  in  the  case  of 
a  law  reporter  thus  employed  by  the  State.  Li/tle  v.  GouUf,  2  Blatchford  (U.  S. 
Circ.  Ct.),  165.  And  a  contract  that  improvements  made  in  the  employer's 
machinery  by  an  employee  shall  belong  exclusively  to  the  employer  is  not 
an  invalid  restraint  of  trade.  Hulse  v.  Bonsack  M.  Co.,  65  Fedei-al  Reporter, 
864. 

In  A  twill  V.  Ferrett,  2  Blatchford  (U.  S.  Circ.  Ct  ),  39,  it  was  held  that  a 
person  cannot  appropriate  as  his  own,  by  copyright,  alterations  and  improve- 
ments made  in  a  musical  composition  by  another  at  his  procurement  and 
for  him.  The  Court  said:  "The  counsel  for  the  plaintiff  insists  that  the 
doctrine  of  the  English  law  enables  a  man  to  secure  to  himself  as  his  own 
composition  whatever  he  has  had  prepared  for  him  by  the  labour  of  others." 
Citing  Cary  v.  Longman  and  others.  "  We  think,  however,  that  these  cases 
rest  upon  wholly  different  principles.  They  recognize  the  right  of  authorship 
though  the  materials  of  the  composition  were  procured  by  another,  and  also 
an  equitable  right  in  one  person  to  the  labours  of  another,  when  the  relations 
of  the  parties  are  such  that  the  former  is  entitled  to  an  assignment  of  the  pro- 
duction. But  to  constitute  one  an  author  he  must,  by  his  own  intellectual 
labour  applied  to  the  materials  of  his  composition,  produce  an  arrangement 
or  composition  new  in  itself.  And  the  rules  of  the  common  law  and  of  equity 
are  the  same  upon  this  subject.'*     Citing  Cary  v.  Longman. 

Where  A.  employed  B.  to  compile  a  school-book  and  agreed  to  pay  him 
1500  therefor,  and  B.  conveyed  to  A.  the  copyright,  it  was  held  that  only  the 
present  copyright  passed,  and  not  the  right  on  renewal.  Pierpont  v.  Fowle, 
2  Woodbury  &  Minot  (  U.  S.  Cir.  Ct.),  23. 

In  the  latter  case,  A.  employed  B.  to  compile  a  school-book,  gave  him  some 
suggestions  as  to  its  character  and  form,  and  agreed  to  pay  him  9500 ;  B. 
conveyed  the  copyright  to  A.,  and  it  was  published  with  B.'s  name  as  author 
on  the  title-page.  Held,  that  only  the  first  term  of  copyright  passed  to  A., 
and  B.  being  alive  at  the  end  of  the  fourteen  years,  was  entitled  to  the  renewal 
term  of  the  copyright.  But  in  Paige  v.  Banks,  13  Wallace  (U.  S.  Sup.  Ct.), 
608,  where  there  was  an  assignment  of  copyright  to  the  defendants  and  their 
heirs  and  assigns  forever,  it  was  held  that  the  copyright  in  the  additional 
term  passed. 
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In  respect  to  eograyingB,  copyright  is  only  in  one  who  invents,  designs,  and 
engraves,  or  from  his  own  works  and  inventions  causes  to  be  designed  and 
engraved,  etc. ;  and  so  one  who  merely  employs  and  pays  artists  who  design 
and  engrave  the  work  can  have  no  copyright  in  it.  Binns  v.  Woodruff', 
4  Washington  (U.  S.  Circ.  Ct.),  48.  See  Drone  on  Copyright,  citing  the  prin- 
cipal case. 


No.  4  — CASE  OF  Dk.  HAWKESWOETH'S  VOYAGES. 

(HAWKESWORTH  v,  NEWBERRY.) 
(1774.) 

No.  5.  — GYLES  v.  WILCOX. 
(1740.) 

RULE. 

A  TRUE  and  proper  abridgment,  being  the  result  of 
intelligent  labour  and  literary  skill,  condensing  into  a 
small  compass  the  substance  of  a  comparatively  large 
work  by  retrenching  unnecessary  and  uninteresting  cir- 
cumstances, and  conveying  the  sense  in  fresh  language, 
is  a  new  and  meritorious  work,  and  does  not  infringe 
the  copyright  of  the  larger  work. 

But  a  colourable  abridgment  which  is  a  work  of  scis- 
sors and  paste  rather  than  of  intelligent  labour  and  literary 
skill,  is  an  infringement  of  copyright. 

Case  of  Dr.  Hawkesworth's  Voyages.^ 
(Hawkesworth  v.  Newberry.) 

Lofft.  775-776. 
Copyright,  —  AbrvJgment,  —  Injunction  rrfused, 

[775]       On  a  bill  praying  an  injunction  against  an  edition  by 
Mr.  Newberry  of  an   abridgment  of  Dr.   Hawkesworth's 
Voyages, 

The  Lord  Chancellor  (Apsley)  was  of  opinion  that  this  abridg- 
ment of  the  work  was  not  any  violation  of  the  author's  property 
whereon  to  ground  an  injunction. 

^  Before  Lord  Chancellor  Apslbt,  assisted  by  Mr.  Jnstice  Blagkstonb. 
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That  to  constitute  a  true  and  proper  abridgment  of  a  work  the 
whole  must  be  preserved  in  its  sense.  And  then  the  act  of  abridg- 
ment is  an  act  of  understanding,  employed  in  carrying  a  large  work 
into  a  smaller  compass,  and  rendering  it  less  expensive,  and  more 
convenient  both  to  the  time  and  use  of  the  reader,  which  made  an 
abridgment  in  the  nature  of  a  new  and  a  meritorious  work. 

That  this  had  been  done  by  Mr.  Newberry,  whose  edition  might 
be  read  in  the  fourth  part  of  the  time,  and  all  the  substance  pre- 
served, and  conveyed  in  language  as  good  or  better  than  in  the 
original,  and  in  a  more  'agreeable  and  useful  manner.  That  he  had 
consulted  Mr.  Justice  Blackstonb,  whose  knowledge  and  skill  in 
his  profession  was  universally  known,  and  who  as  an  author  him- 
self had  done  honour  to  his  country. 

That  they  had  spent  some  hours  together,  and  were  agreed  that 
an  abridgment,  where  the  understanding  is  employed  in  retrench- 
ing unnecessary  and  uninteresting  circumstances,  which  rather 
deaden  the  narration,  is  not  an  act  of  plagiarism  upon  the  original 
work,  nor  against  any  property  of  the  author  in  it,  but  an  allowable 
and  meritorious  work ;  and  that  this  abridgment  of  Mr.  Newberry's 
falls  within  these  reasons  and  descriptions. 

Therefore  the  bill  praying  an  injunction  ought  to  be  [776] 
dismissed.  Bill  dismissed. 

Oyles  V.  Wilcox. 

2  Atk.  141-144. 

Copyright,  —  Colourable  A  hridgment. 

An  abridgment  fairly  made  is  a  new  book,  because  the  judgment  of  the 
author  is  shown  in  it.  But  the  case  is  different  where  there  is  a  servile  copy 
under  colour  of  an  abridgment.  Where  it  appears  on  a  primd  facie  view  to 
be  colourable,  a  judgment  as  to  the  character  requires  both  books  to  be  read 
over,  and  the  case  is  proper  to  be  referred  to  an  expert. 

A  bill  was  brought  by  Fletcher  Gyles,  bookseller,  for  an  injunc- 
tion to  stay  the  printing  of  a  book  in  octavo,  entitled  Modern 
Crown  Law,  it  being  suggested  by  the  bill  to  be  colourable  only, 
and  in  fact  borrowed  verbatim  from  Sir  Matthew  Hale's  Pleas  of 
the  Crown,  only  some  old  statutes  have  been  left  out  which  are 
now  repealed ;  and  in  this  new  work  all  the  Latin  and  French 
quotations  in  the  Historia  Placitorum  Coronse  are  translated  into 
English ;  and  for  this  reason  it  is  insisted  the  defendant  is  within 
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the  letter  of  an  Act  of  Parliament,  made  in  the  8th  year  of  Queen 

Anne,  c.  19,  entitled  an  Act  for  encouragement  of  learning, 

[142]   by  vesting  the  copies  of  printed  books  in  the  authors,  or 

purchasers  of   such   copies,  during   the   term  of   fourteen 

years.^ 

Section  1.  "From  and  after  the  tenth  day  of  April,  1710,  the 
author  of  any  book  or  books  already  printed,  who  hath  not  trans- 
ferred to  any  other  the  copy  or  copies  of  such  book  or  books,  share 
or  shares  thereof,  or  the  bookseller  or  booksellers,  printer  or  print- 
ers, or  other  person  or  persons,  who  shall*  or  have  purchased  or 
acquired  the  copy  or  copies  of  any  book  or  books,  in  order  to  print 
or  re-print  the  same,  shall  have  the  sole  right  or  liberty  of  printing 
such  book  and  books  for  the  term  of  twenty-one  years,  to  com- 
mence from  the  said  tenth  day  of  April,  and  no  longer,  and  that 
the  author  of  any  book  or  books  already  composed  and  not  printed 
and  published,  or  that  hereafter  shall  be  composed,  and  his  assignee 
or  assigns,  shall  have  the  sole  libeity  of  printing  and  re-printing 
such  book  and  books  for  the  term  of  fourteen  years,  to  commence 
from  the  day  of  first  publishing  the  same,  and  no  longer ;  and  that 
if  any  other  bookseller,  printer,  or  other  person  whatsoever,  fronj 
and  after  the  tenth  day  of  April,  1710,  within  the  times  limited  by 
this  Act  as  aforesaid,  shall  print,  reprint,  or  import,  or  cause  to  be 
printed,  reprinted,  or  imported,  any  such  book  or  books,  without 
the  consent  of  the  proprietor  or  proprietors  thereof  first  had  and 
obtained  in  writing,  signed  in  the  presence  of  two  or  more  credible 
witnesses,  or  knowing  the  same  to  be  so  printed,  or  reprinted,  with- 
out the  consent  of  the  proprietors,  shall  sell,  publish,  or  expose  to 
sale  or  cause  to  be  sold,  published,  or  exposed  to  sale,  any  such 
book  or  books,  without  such  consent  first  had  and  obtained  as 
aforesaid,  then  such  offender  or  offenders  shall  forfeit  such  books, 
and  all  and  every  sheet  and  sheets  being  part  of  such  book  and 
books,  to  the  proprietor  or  proprietors  of  the  copy  thereof,  who 
shall  forthwith  damask  and  make  waste  paper  of  them :  and  further, 
that  every  such  offender  or  offenders  shall  forfeit  one  penny  for 
every  such  sheet  which  shall  be  found  in  his  or  their  custody, 
either  printed  or  printing,  published  or  exposed  to  sale,  contrary  to 
the  true  intent  and  meaning  of  this  Act,  the  one  moiety  thereof  to 

1  With  respect  to  this  Act,  see  the  caae    See  also  Pope  ▼.  Curl,  2  Atk.  342 ;  Camman 
of  Millar  v.  Taylor,  very  fully  reported  in    ▼.  Bowles,  2  Bro.  C.  C.  80. 
4  Burr.  2303,  and  the  cases  cited  therein. 


Ri  C.  VOL  VII.]  COPYRIGHT.  97 

No.  5. — OylM  y.  IHlooz,  8  Atk.  148, 148. 

the  Queen,  her  heirs,  and  successors,  and  the  other  moiety  thereof 
to  any  other  person  or  persons  that  shall  sue  for  the  same,  to  be 
recovered  by  action  of  debt,  bill,  plaint,  or  information." 

Mr.  Browning,  counsel  for  the  plain tiflf,  cited  the  case  of  Read  v. 
Hodges  before  Lord  Hardwicke  as  a  case  in  point ;  that  was  an 
attempt  to  prejudice  the  author  of  the  life  of  Czar  Peter  the 
Great,  by  publishing  it  in  one  volume,  ^rhich  was  word  for  [143] 
word  the  same  with  Motley's,  only  several  pages  left  out 
together  which  had  appeared  in  the  three  volumes. 

Lord  Chancellor  Hardwicke  :  — 

The  case  of  Read  v.  Hodges  was  upon  a  motion  only,  and  at  that 
time  I  gave  my  thoughts  without  much  consideration,  and  there- 
fore shall  not  lay  any  great  weight  upon  it. 

As  to  what  has  been  said  by  Mr.  Attorney-General,  of  the  acts 
being  a  monopoly,  and  therefore  ought  to  receive  strict  construction, 
I  am  quite  of  a  dififerent  opinion,  and  that  it  ought  to  receive  a 
liberal  construction,  for  it  is  very  far  from  being  a  monopoly,  as  it 
is  intended  to  secure  the  property  of  books  in  the  authors  them- 
selves, or  the  purchasers  of  the  copy,  as  some  recompense  for  their 
pains  and  labour  in  such  works  as  may  be  of  use  to  the  learned  world. 

The  question  is,  whether  this  book  of  the  New  Crown  Law, 
which  the  defendant  has  published,  is  the  same  with  Sir  Matthew 
Hale's  Histor.  Placit.  Coronas,  the  copy  of  which  is  now  the  pro- 
perty of  the  plaintiff. 

Where  books  are  colourably  shortened  only,  they  are  undoubtedly 
within  the  meaning  of  the  Act  of  Parliament,  and  are  a  mere  eva- 
sion of  the  statute,  and  cannot  be  called  an  abridgment. 

But  this  must  not  be  carried  so  far  as  to  restrain  persons  from 
making  a  real  and  fair  abridgment,  for  abridgments  may  with 
great  propriety  be  called  a  new  book,  because  not  only  the  paper 
and  print,  but  the  invention,  learning,  and  judgment  of  the 
author  is  shown  in  them,  and  in  many  cases  are  extremely 
useful,  though  in  some  instances  prejudicial,  by  mistaking  and 
curtailing  the  sense  of  an  author.  Bell  v.  Walker  and  Debrett, 
1  Bra  C.  C.  451. 

If  I  should  extend  the  rule  so  far  as  to  restrain  all  abridgments, 
it  would  be  of  mischievous  consequence,  for  the  books  of  the 
learned,  les  Joumels  des  Scavans,  and  several  others  that  might  be 
mentioned,  would  be  brought  within  the  meaning  of  this  Act  of 
Parliament 
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In  the  present  case  it  is  merely  colourable,  some  words  out  of 
the  Historia  Flacitorum  Coronse  are  left  out  only,  and  translations 
given  instead  of  the  Latin  and  French  quotations  that  are  dispersed 
through  Sir  Matthew  Hale's  works ;  yet  not  so  flagrant  as  the  case 
of  Read  v.  Hodges,  for  there  they  left  out  whole  pages  at  a 
[144]  time ;  but  I  shall  not  be  able  to  determine  this  properly 
unless  both  books  were  read  over,  and  the  case  fairly  stated 
between  the  parties. 

Mr.  Attorney-General  has  said  I  may  send  it  to  law  to  be  deter- 
mined by  a  jury ;  but  how  can  this  possibly  be  done  ?  It  would 
be  absurd  for  the  Chief  Justice  to  sit  and  hear  both  books  read 
over,  which  is  absolutely  necessary,  to  judge  between  them, 
whether  the  one  is  only  a  copy  from  the  other. 

The  Court  is  not  under  an  indispensable  obligation  to  send  all 
facts  to  a  jury,  but  may  refer  them  to  a  Master,  to  state  them  where 
it  is  a  question  of  nicety  and  diflBculty,  and  more  fit  for  men  of 
learning  to  inquire  into,  than  a  common  jury. 

This  I  think  is  one  of  those  cases  where  it  would  be  much  better 
for  the  parties  to  fix  upon  two  persons  of  learning  and  abilities  in 
the  profession  of  the  law,  who  would  accurately  and  carefully  com* 
pare  them,  and  report  their  opinion  to  the  Court 

The  House  of  Lords  very  often,  in  matters  of  account  which  are 
extremely  perplexed  and  intricate,  refer  it  to  two  merchants  named 
by  the  parties,  to  consider  the  case,  and  report  their  opinions  upon 
it,  rather  than  leave  it  to  a  jury ;  and  I  should  think  a  reference 
of  the  same  kind  in  some  measure  would  be  the  properest  method 
in  the  present  case. 

The  case  was  accordingly  referred  to  an  award. 

Eeg.  Lib.  A.      1740,  fol.  274. 

ENGLISH  NOTES. 

As  a  typical  example  of  a  true  abridgment  having  all  the  characters 
suggested  in  the  above  judgment,  may  be  cited  Lamb's  Tales  from 
Shakespeare. 

The  adaptation  of  a  novel  for  the  purpose  of  stage  representations 
has  involved  the  consideration  of  the  question,  how  far  a  legitimate  use 
has  been  made  of  a  copyright  work.  One  of  the  latest  cases  on  the 
subject  is  Wame  &  Co.  v.  Seebohm  (1888),  39  Oh.  D.  73,  67  L.  J.  Ch. 
689,  5S  L.  T.  928,  36  W.  R  686.  The  defendant  in  that  case,  instead 
of  composing  his  own  dialogue,  extracted  passages  verbatim  from  the 
novel.     It  was  admitted  that  the  defendant  could  not  be  directly  re* 
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strained  from  representing  the  play  upon  the  stage;  but  the  circulation 
for  the  purpose  of  stage  representation  of  copies  of  the  work  so  adapted 
was  held  to  be  an  infringement  of  the  copyright,  and  was  restrained  by 
injunction.  Sweet  v.  Benning  (1855),  16  C.  B.  459,  24  L.  J.  C.  P. 
175,  1  Jur.  (N.  S.)  43,  was  a  case  in  which  the  defendants  published  a 
monthly  digest  of  cases  determined  in  the  Courts,  which  digest  con- 
sisted of  a  reprint  of  the  head-notes  or  marginal  notes  copied  from  the 
reports  at  large,  and  amongst  others,  from  The  Jurist,  the  property  of 
the  plaintiffs.  The  production  of  the  defendant's  work  involred  some 
labour,  as  the  head  or  marginal  notes  were  grouped  under  appropriate 
heads;  but  as  the  author  had  not  himself  made  an  abridgment  from 
the  reports  at  large,  but  had  availed  himself  entirely  of  the  labour  of 
others,  it  was  held  to  be  an  infringement. 

Where  there  has  been  a  copying  it  is  a  question  of  fact  whether  the 
copying  is  '^material  and  substantial."  ChatterUm  y.  Cave  (H.  L. 
1878),  3  App.  Cas.  483,  47  L.  J.  C.  P.  545,  38  L.  T.  397,  2^  W.  R. 
498.  The  following  passages  from  the  speeches  of  the  Law  Lords  are 
noteworthy :  — 

''Books  are  published  with  an  expectation,  if  not  a  desire,  that  they 
will  be  criticised  in  reviews,  and  if  deemed  valuable,  that  parts  of  them 
will  be  used  as  affording  illustrations  by  way  of  quotation,  or  the  like; 
and  if  the  quantity  taken  be  neither  substantial  nor  material,  if,  as  it 
has  been  expressed  by  some  Judges,  ^  a  fair  use '  only  be  made  of  the 
publication,  no  wrong  is  done,  and  no  action  can  be  brought.  It  is 
not,  perhaps,  exactly  the  same  with  dramatic  performances.  They  are 
not  intended  to  be  repeated  by  others,  or  to  be  used  in  such  a  way  as  a 
book  may  be  used,  but  still  the  principle  de  minimis  non  curat  lex  ap- 
plies to  a  supposed  wrong  in  taking  a  part  of  dramatic  works,  as  well 
as  in  reproducing  a  part  of  a  book."     {Per  Lord  Hatherley.) 

''I  shall  not  trouble  your  Lordships  by  discussing  in  detail  the 
many  authorities  which  have  been  cited  as  to  the  interpretation  to  be 
put  upon  the  Acts  which  regulate  cop3rright  in  books.  They  seem  one 
and  all  to  assume,  or  to  affirm  expressly,  that  to  render  a  writer  liable 
for  literary  piracy  he  must  be  shown  to  have  taken  a  material  portion 
of  the  publication  of  another;  the  question  as  to  its  materiality  being 
left  to  be  decided  by  the  consideration  of  its  quantity  and  value,  which 
must  vary  indefinitely  in  various  circumstances.  As  Lord  Chancellor 
CoTTENHAM  Said  in  Bramwell  v.  Halcomh  (1836),  3  My.  &  Cr.  377 : 
*It  is  useless  to  refer  to  any  particular  cases  as  to  quantity.'  The  quan- 
tity taken  may  be  great  or  small,  but  if  it  comprise  a  material  portion 
of  the  book,  it  is  taken  illegally.  The  question  is  as  to  the  substance 
of  the  thing,  and  if  there  be  no  abstraction  of  that  which  may  be  sub- 
stantially appreciated,  no  penalty  is  incurred.  .  .  . 
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'*The  question  in  every  case  must  be  a  question  of  fact;  and  a  jury 
cannot  be  constrained  to  find  every  infinitesimal  taking  to  be  the 
taking  of  a  part  of  a  dramatic  production  within  the  purview  of  the 
statute.  'Part/  as  was  observed,  is  not  necessarily  the  same  as  'par- 
ticle/ and  there  may  be  a  taking  so  minute  in  its  extent  and  so 
trifling  in  its  nature  as  not  to  incur  the  statutable  liability.''  {Per 
Lord  O'Hagan.) 

One  illustration  from  a  book  of  designs  has  been  held  to  be  a  sub- 
stantial part  of  a  copyright  work.  In  re  Cooper,  Cooper  v.  Stepliensy 
1895,  1  Ch.  567,  64  L.  J.  Ch.  403,  72  L.  T.  390,  43  W.  R.  444. 

The  often-quoted  judgment  of  Lord  Eldon  in  Wilkins  v.  Aikin 
(1810),  17  Ves.  422,  11  R.  R.  118,  although  only  delivered  on  an  ap- 
plication for  an  interlocutory  injunction,  contains  a  useful,  if  not 
exhaustive,  summary  of  what  is  a  fair  use  of  another  work  by  quotation 
or  compilation.  The  incriminated  work  was  a  book  on  architecture, 
and  was  admitted  to  contain  reproductions  from  drawings  contained  in 
the  plaintiff's  work,  but  it  was  alleged  that  there  had  been  no  actual 
copying  from  the  plaintiff's  plates,  although  the  measurement  given 
by  the  plaintiff  in  the  text  of  his  work  had  been  adopted.  '*  Upon  in- 
spection of  the  different  works,"  said  the  Lord  Chancellor,  *'I 
observe  a  considerable  proportion  taken  from  the  plaintiff's  that  is  ac- 
knowledged, but  also  much  that  is  not;  and  in  determining  whether  the 
former  is  within  the  doctrine  upon  this  subject,  the  case  must  be  con- 
sidered as  also  presenting  the  latter  circumstance.  The  question  upon 
the  whole  is,  whether  this  is  a  legitimate  use  of  the  plaintiff's  publica- 
tion in  the  fair  exercise  of  a  mental  operation,  deserving  the  character 
of  an  original  work." 

AMERICAN  NOTES. 

The  general  rule  here  may  be  said  to  be  that  an  abridgment  may  be  copy- 
righted when  it  does  not  consist  merely  in  omitting  some  parts  and  copying 
others,  but  is  a  real  and  substantial  condensation,  with  intellectual  labour 
and  judgment  bestowed  thereon.  Story,  J.,  says  in  Gray  v.  Bustsell,  1  Story 
(U.  S.  Circ.  Ct.),  19  :  "  The  question  in  such  a  case  must  be  compounded  of 
various  considerations ;  whether  it  be  a  bond  fide  abridgment,  or  only  an 
evasion  by  the  omission  of  some  unimportant  parts ;  whether  it  will,  in  its 
present  form,  prejudice  or  supersede  the  original  work ;  whether  it  will  be 
adapted  to  the  same  class  of  readers ;  and  many  other  considerations  of  the 
same  sort,  which  may  enter  as  elements  in  ascertaining  whether  there  has 
been  a  piracy  or  not.  Although  the  doctrine  is  often  laid  down  in  the  books 
that  an  abridgment  is  not  a  piracy  of  the  original  copyright,  yet  this  proposi- 
tion must  be  received  with  many  qualifications.  In  many  cases  the  question 
may  naturally  turn  upon  the  point  not  so  much  of  the  quantity  as  of  the 
value  of  the  selected  materials.  As  was  significantly  said  on  another  occasion, 
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^ __ 

Non  numerantury  ponderantur.  TbjB  quintessence  of  a  work  may  be  practically 
extracted,  so  as  to  have  a  mere  caput  na)rtuim,  by  a  selection  of  all  the  impor- 
tant passages  in  a  comparatively  moderate  jsjjjice.**  See  also  FoUom  v.  Marsh, 
2  Story  (U.  S.  Circ.  Ct.),  100.  "  '':    .^  . 

This  doctrine  is  reiterated  in  Lawrence  v.  Dana,  i  Clifford  (U.  S.  Circ.  Ct.), 
78, 79,  citing  the  principal  case,  and  pronouncing  it-^'^onQ-of  the  most  difficult 
questions  which  can  well  arise  for  judicial  consideration,*^  and  it  was  held 
that  a  reprint  of  the  text  of  Wheaton's  "  International  Law,"  with  notes  by  a 
new  editor,  is  not  an  abridgment  in  any  sense.  "  Copying  is  npt .Confined  to 
literal  repetition,  but  includes  also  the  various  modes  in  which  tlid«inattipr  of 
any  publication  may  be  adopted,  imitated,  or  transferred,  with  more  or  less 
colourable  alterations  to  disguise  the  source  from  which  the  material  ^as 
derived ;  nor  is  it  necessary  that  the  whole  or  even  the  larger  portion  of  th6 
work  should  be  taken,  in  order  to  constitute  an  invasion  of  a  copyright." 

If  the  leading  design  truly  is  to  abridge  a  work  and  cheapen  the  price,  and 
this  by  mental  labour  is  faithfully  done,  it  is  protected.  Webb  v.  Powers, 
2  Woodbury  (U.  S.  Circ.  Ct.),  512. 

A  fair  abridgment,  though  it  may  injure  the  sale  of  the  original,  is  not 
for  that  reason  objectionable.     Folsom  v.  Marsh,  supra. 

In  Story*s  Exr's  v.  Holcomhe,  4  Mclean  (U.  S.  Circ.  Ct.).  306,  an  abridg- 
ment of  the  celebrated  treatise  on  "  Equity  Jurisprudence  "  came  in  question, 
and  it  was  sustained  in  part,  but  held  an  infiingement  as  to  certain  parts 
which  copied  Story's  language.  The  Court  cited  Gyles  v.  Wilcox,  and  ob- 
served :  "  A  fair  abridgment  of  any  book  is  considered  a  new  work,  as  to 
write  it  requires  labour  and  exercise  of  judgment.  It  is  only  new  in  the  sense 
that  the  view  of  the  author  is  given  in  a  condensed  form.  Such  a  work  must 
not  only  con  tarn  the  arrangement  of  the  book  abridged,  but  the  ideas  must 
be  taken  from  its  pages.  It  must  be  in  good  faith  an  abridgment,  and  not  a 
treatise  interlarded  with  citations.  To  copy  certain  passages  from  a  book, 
omitting  others,  is  in  no  just  sense  an  abridgment  of  it.  It  makes  the  work 
shorter,  but  it  does  not  abridge  it.  The  judgment  is  not  exercised  in  con- 
densing the  views  of  the  author.  His  language  is  copied,  not  condensed ;  and 
the  views  of  the  writer,  in  this  mode,  can  be  but  partially  given.  To  abridge 
is  to  preserve  the  substance,  the  essence  of  the  work,  in  language  suited  to 
such  a  purpose."  "In  a  book  of  reports,  like  'Bacon's  Abridgment,'  the 
language  of  the  Court  is  necessarily  adopted  often  to  show  the  principle  of 
the  decision.  But  the  same  necessity  does  not  exist,  and  the  same  license 
cannot  be  exercised  in  abridging  an  elementary  work."    . 

In  Farmer  v.  Elstner,  33  Federal  Reporter,  494,  complainant  was  author  of 
a  book  of  1024  pages,  entitled  "  A  History  of  Detroit  and  Michigan,  or  the 
Metropolis  Illustrated."  Defendant  published  a  pamphlet  of  274  pages,  entitled 
"  The  Industries  of  Detroit,"  the  first  seventy  pages  being  mainly  historical, 
and  containing  about  100  short  extracts  from  complainant's  book,  and  the 
remainder  consisting  only  of  advertisements.  An  injunction  was  issued 
against  the  publication  of  the  first  eleven  pages  of  the  pamphlet,  which  con- 
tained practically  all  that  were  original  with  the  complainant. 
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No.  6.  —  l^pS:'v.  MORRIS. 
..•A\'(CT.  1866.) 

,. Jfo,-7._PIKE  V.  NICHOLAa 
'\    '••'  (oh.  app.  1870.) 

.•.;;.•  RULE. 

.^  V;The  compiler  of  a  work  containing  information  derived 
^':£fom  sources  common  to  all,  is  not  entitled  to  spare  him- 
self the  labour  and  expense  of  original  inquiry  by  adopting 
and  republishing  the  information  contained  in  a  previous 
copyright  work  on  the  same  subject.  He  must  obtain  and 
work  out  the  information  independently  for  himself.  But 
he  may  use  the  previous  copyright  work  as  a  guide  to  the 
older  works  on  the  subject,  and  he  may  cite  from  such 
older  works  passages  already  cited  in  the  copyright  work. 
And  he  may  use  the  copyright  work  for  the  purpose  of 
verifying  the  correctness  of  his  own  results. 

Kelly  V.  HorriB. 

L.  B.,  1  Eq.  697-703  (8.  c.  35  L.  J.  Ch.  423 ;  U  L.  T.  222 ;  14  W.  R.  496). 

Copyright,  —  Directory,  —  Injunction. 

[697]  The  compiler  of  a  directory  or  guide-book,  containing  informatioii 
derived  from  sources  common  to  all,  which  must  of  necessity  be  identi- 
cal in  all  cases  if  correctly  given,  is  not  entitled  to  spare  himself  the  labour  and 
expense  of  original  inquiry  by  adopting  and  re-publishing  the  informatioii 
contained  in  previous  works  on  the  same  subject.  The  defendant  made  out 
a  list  of  residents  and  addresses  by  using  cuttings  from  the  plaintiff's  Direc- 
tory, and  then  sent  out  canvassers  to  verify  or  correct  the  information  so  fur- 
nished. Held,  that  this  was  an  improper  use  of  the  plaintiff's  work ;  and  that, 
a  canvasser  having  neglected  his  instructions  with  the  result  that  errors  in  the 
plaintiff's  book  were  copied  in  the  defendant's,  this  was  the  natural  conse- 
quence of  the  defendant's  method  of  proceeding,  and  an  injunctiQU  was 
granted. 

This  was  a  motion  on  behalf  of  the  plaintiff,  who  is  the  owner 
and  publisher  of  the  "  Post-office  London  Directory,  *  for  an 
injunction  to  restrain  the  publication  of  the  "  Imperial  Directory 
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of  London, "  1866,  on  the  ground  that  it  was  a  mere  piracy  of  the 
plaintiff's  work. 

The  "  Post-office  London  Directory  *  was  originated  by  an 
inspector  of  letter-carriers  in  the  General  Post-office  named 
Critchett,  and  the  copyright  of  the  work  was  purchased  by  the 
plaintiff  in  1836  from  Critchett's  representatives.  Since  that 
time  the  plaintiff  has  brought  out  a  new  edition  every  year, 
making  considerable  alterations  and  improvements  both  in  the 
contents  and  in  their  arrangement,  the  work  as  it  stands  at 
present  containing  twelve  divisions  or  directories,  and,  exclusively 
of  advertisements,  2483  pages,  indexed  externally  in  a  manner 
invented  for  the  plaintiff,  and  first  used  by  him  in  his  directory. 
The  defendant,  who  is  a  publisher  in  Moorgate  Street  Buildings, 
E.  C,  commenced,  in  1862,  the  publication  of  a  "  Busi- 
ness Directory, "  containing  the  *  names  and  addresses  of  [*  698] 
persons  in  trade  and  business  only.  In  January  of  the 
present  year  he  published  a  bulky  volume  called  "  The  Imperial 
Directory  of  London, "  adding  various  sections,  such  as  "  court,  * 
"street,"  **  conveyance, "  "banking,*  "official,*  "postal,*  etc., 
making  in  all  fourteen  subdivisions  of  the  work.  The  case  made 
by  the  bill  was,  that  this  work  was  a  mere  piracy  of  the  plain- 
tiff's directory  of  1865,  both  in  the  general  plan  and  design,  and 
also  in  the  details.  Numerous  instances  were  adduced  in  which 
errors  contained  in  the  plaintiff's  directory  of  1865  were  repro- 
duced in  the  defendant's  work,  and  also  cases  in  which,  where 
changes  had  occurred  in  the  names  of  streets,  or  the  occupants  of 
particular  houses  had  died  or  removed  since  January,  1865,  the 
information  given  in  the  plaintiff's  directory  for  1865  had  been 
adopted  by  the  defendant  without  the  necessary  correction. 

The  defendant  had  filed  a  long  affidavit  in  opposition  to  the 
motion,  in  which,  after  stating  the  publication  by  him  of  his 
"  Business  Directory*  for  Uie  first  time  in  1862,  he  explained  the 
way  in  which  he  had  obtained  the  information  published  in  that 
work  as  follows :  After  cutting  a  map  of  London  into  about  sixty 
divisions,  he  gave  a  separate  division  to  each  canvasser,  directing 
him  to  call  upon  every  person,  and  report  on  separate  printed 
forms  the  name,  trade,  and  address  of  every  person  carrying  on 
business  in  the  particular  district,  and  where  the  canvasser  could 
not  see  the  occupier  of  the  premises,  then  he  was  to  take  the 
name  from  any  signboard,   brass-plate,  business-card,   or  other 
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available  source  of  information.  In  this  way  the  defendant  was 
enabled  to  publish  the  names  of  about  100,000  persons  in  trade 
or  business.  The  *"  Business  Directory  *  was  again  published  in 
1863  and  1864  at  a  considerable  loss  on  the  first  two  editions, 
but  with  a  slight  profit  on  the  third  (that  for  1865,  published  in 
1864).  This  small  profit,  as  the  defendant  stated,  encouraged 
him  to  extend  his  operations,  and  to  bring  out  the  **  Imperial 
Directory,"  which  should  comprise  street,  conveyance,  postal, 
and  other  sections,  after  the  model  of  "  Robson's  London  Directory 
for  1830."  In  obtaining  the  information  for  the  new  sections 
the  defendant  acted  upon  a  similar  principle  to  that  which  had 
guided  him  in  taking  the  names  of  persons  in  business  whom  his 

canvassers  were  unable  to  see,  viz. ,  he  took  such  inf or- 
[*  699]  mation  from  any  source  "  where  the  *  persons  had  made  it 

public  at  their  own  expense  for  their  own  l)enefit  *  In 
the  case  of  private  residents  the  defendant  was  of  opinion  that 
their  names  belonged  to  themselves  alone  in  the  first  instance, 
and  that  a  person  living  in  a  private  residence  had  a  right  to 
privacy  "  until  he  either  forfeited  it  for  the  consideration  of  pub- 
licity, or  gratuitously  gave  it  to  the  public  through  some  recog- 
nised medium  of  publicity.*  In  such  cases  the  defendant 
considered  that  "  the  name  belonged  to  the  public,  and  that  the 
publisher  merely  held  it  in  trust  for  a  purpose,  receiving  for  his 
trouble  any  benefit  he  could  make  of  the  information ;  but  that 
the  right  of  using  that  information  belonged  to  the  public  as 
soon  as  the  information  was  made  public. "  Following  out  this 
theory,  any  person  might  go  round  with  a  list  of  names  already 
published  and  ask  permission  to  render  the  work  of  publication 
more  complete  by  reproducing  it,  and  if  any  error  had  been  made 
in  the  first  publication,  it  rested  with  the  original  owners  of  the 
names  to  point  out  the  error  when  submitted  to  them  for  per* 
mission  to  reproduce.  As,  however,  the  canvassers  were  seldom 
able  to  see  private  residents  to  show  them  the  printed  names,  the 
defendant  estimating  the  total  number  of  people  whose  names 
appeared  in  the  several  directories  (including  that  of  the  plaintiff) 
at  40,000,  had  issued  48,000  circulars,  asking  the  residents  to 
fill  up  a  form  with  their  name  and  address  for  j/ublication  in  the 
"  Imperial  Directory. "  After  taking  the  tradesmen's  names  from 
his  own  "  Business  Directory  "  and  making  a  list  of  them, 
defendant  incorporated  into  that  list  all  the  names  to  be  foo^d 
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in  the  other  directories,  "  of  people  who  had  given  their  names 
for  public  use, '  and  directed  the  canvassers  to  go  round  with  the 
lists,  and  leave  one  of  the  48,000  forms  at  the  residence  of  each 
person  named,  calling  for  it  on  the  following  day,  and  when  it 
was  filled  up,  correcting  the  list  by  such  form  when  necessary. 

It  was  admitted  that  one  of  the  canvassers  (who  had  been 
since  discharged  by  the  defendant)  had  done  his  work  carelessly, 
and  had  not  taken  the  trouble  to  make  the  necessary  inquiries 
from  house  to  house,  so  that  most  of  the  errors  identical  with 
those  of  the  plaintiff  to  be  found  in  the  defendant's  directory, 
would  be  thus  accounted  for.  On  the  other  hand,  several  instances 
were  adduced  in  which  the  information  contained  in  the 
plaintiff's  *  directory  for  1865  had  been  corrected  and  [*700] 
largely  supplemented  by  the  defendant  in  his  "  Imperial 
Directory."  The  MS.  was  produced,  and  Messrs.  Spottiswoode, 
the  printers,  had  made  an  affidavit  verifying  the  MS.  produced  as 
that  from  which  the  "  Imperial  Directory  "  was  printed,  and 
stating  that  from  the  variety  of  handwritings  the  work  of  printing 
was  very  difficult. 

Mr.   Eolt,  Q.  C,  and  Mr.   Speed,  for  the  plaintiff,  in  support 
of  the  motion  :  — 

Upon  the  defendant's  own  showing  he  has  been  guilty  of  appro- 
priating the  information  contained  in  the  plaintiff's  directory, 
and  obtaining  the  benefit  of  many  years  of  incessant  labour  and 
expense,  so  as  to  deprive  the  plaintiff  of  the  fruit  of  his  industry 
and  ability.  The  arrangement  of  the  streets,  the  external  index, 
and  many  other  peculiarities  invented  by  the  plaintiff,  have  all 
been  adopted  by  the  defendant :  while  the  re-publication,  without 
correction,  of  numerous  trifling  inaccuracies  in  the  spelling  of 
names,  in  initials  of  residents,  &c. ,  &c. ,  and  the  retention,  with- 
out alteration,  of  many  particulars  which  were  correct  in  Janu- 
ary, 1865,  but  from  changes  of  residence,  the  general  election, 
death,  &c. ,  are  no  longer  so,  show  conclusively  that  the  defendant 
has  made  a  servile  copy  and  blind  repetition  of  the  plaintiff's 
work,  without  giving  himself  the  trouble  of  bestowing  that 
amount  of  independent  time,  thought,  and  labour  upon  the 
subject-matter  open  to  common  observation  and  inquiry,  which  is 
necessary  in  order  to  avoid  the  imputation  of  piracy.  Zevns  v. 
Fullarton,  2  Beav.  6;  8  L  J.  (N.  S.)  Ch.  291;  Bramwell  v. 
Hakomb,  3  My.  &  Cr.  737;  Jai-rold  v.  Hovlston,  3  K  &  J.  708; 
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Spiers  v.  Brown,  6  W.  R  352 ;  Hotten  v.  Arthur,  1  H.  &  M.  603 ; 
32  L.  J.  Ch.  771. 

Mr.  Daniel,  Q.  C,  and  Mr.  Eenshaw,  for  the  defendant,  con- 
tended that  there  had  been  no  unfair  or  improper  use  of  the 
plaintiff's  work.  Information  which  was  given  in  any  directory 
for  1865,  or  previous  years,  became  public  property,  and  was  a 
fact  which  any  one  compiling  a  directory  for  1866  was  entitled 
to  use  and  adopt,  so  long  as  he  did  not  servilely  copy  it.  Gary  v. 
Kearsley,  4  Esp.  168 ;  6  R  R  846.  So  far  from  doing  this, 
[*  701]  the  defendant,  with  directories  of  previous  years  *  before 
him  as  the  foundation  of  his  inquiries,  had  sent  out  his 
canvassers  with  the  lists,  and  was  enabled  to  supplement,  and, 
in  many  instances,  correct  both  Webster  and  the  plaintiff.  The 
defendant  had  thus  bestowed  independent  time,  labour,  and 
expense  upon  the  matter,  and  he  had  in  no  way  infringed  the 
plaintiff's  copyright  by  thus  taking  the  information  given  in 
former  directories  as  the  starting-point  for  his  own  inquiries  and 
improvements.  If  any  inaccuracies  or  errors  contained  in  the 
plaintiff's  directory  of  1865  reappeared  in  the  defendant's  direc- 
tory, that  was  amply  accounted  for  by  the  careless  and  imperfect 
way  in  which  some  of  the  canvassers  employed  by  the  defendant 
(and  since  discharged)  had  performed  their  appointed  work. 
With  respect  to  the  arrangement  of  the  streets,  that  was  not  a 
a  thing  in  which  the  plaintiff  could  assert  a  copyright,  and  in 
any  case  mere  imitation  of  arrangement  was  not  illegal  unless 
the  animus  furandi  were  distinctly  proved.  That  had  not  been 
done,  nor  had  there  been  that  unfair  use  or  "  extraction  of  the 
vital  part "  of  the  plaintiff's  work,  Murray  v.  Bogv£,  1  Drew. 
353 ;  22  L.  J.  Ch.  457,  which  would  justify  the  Court  in  stopping 
the  sale  of  the  defendant's  work ;  especially  having  regard  to  the 
tendency  to  restrict  rather  than  increase  the  granting  of  injunc- 
tions in  cases  of  contested  copyright.  M'Neill  v.  Williams,  11 
Jur.  344. 

Sir  W.  Page  Wood,  V.  C.  :  — 

T  think  there  must  be  an  injunction  in  the  same  terms  as  that 
which  was  granted  in  Leuris  v.  Fullarton,  2  Beav.  p.  14,  viz.,  to 
restrain  the  publication  of  the  parts  which  are  pirated  without 
waiting  till  all  the  parts  which  have  been  pirated  can  be  dis- 
tinctly specified.  The  defendant  has  been  most  completely  mis- 
taken in  what  he  assumes  to  be  his  right  to  deal  with  the  labour 
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and  prpperty  of  others.  In  the  case  of  a  dictionary,  map,  guide- 
book, or  directory,  when  there  are  certain  common  objects  of 
information  which  must,  if  described  correctly,  be  described  in 
the  same  words,  a  subsequent  compiler  is  bound  to  set  about 
doing  for  himself  that  which  the  first  compiler  has  done.  In 
case  of  a  road-book,  he  must  count  the  milestones  for  himself. 
In  the  case  of  a  map  of  a  newly-discovered  island  (the 
illustration  put  by  Mr.  Daniel)  he  *  must  go  through  the  [*  702] 
whole  process  of  triangulation  just  as  if  he  had  never 
seen  any  former  map,  and,  generally,  he  is  not  entitled  to  take 
one  word  of  the  information  previously  published  without  inde- 
pendently working  out  the  matter  for  himself,  so  as  to  arrive  at 
the  same  result  from  the  same  common  sources  of  information, 
and  the  only  use  that  he  can  legitimately  make  of  a  previous 
publication  is  to  verify  his  own  calculations  and  results  when 
obtained.  So  in  the  present  case  the  defendant  could  not  take  a 
single  line  of  the  plaintiff's  directory  for  the  purpose  of  saving 
himself  labour  and  trouble  in  getting  his  information.  The 
defendant,  from  his  description  of  the  way  in  which  he  had  in 
the  first  instance  compiled  his  *"  Business  Directory,  *  seems  to 
have  known  exactly  what  he  might  do.  No  doubt  the  expense 
of  procuring  information  in  a  legitimate  way  is  very  great.  The 
defendant  himself  has  told  us  so,  and  also  that  it  was  not  for 
some  years  that  he  was  able  to  make  it  pay.  But  the  defendant 
goes  on  in  his  affidavit  to  propound  a  most  extraordinary  doctrine 
as  to  the  right  of  publicity  in  the  names  of  private  residents,  who 
had,  as  he  expressed  it,  *' given  their  names  for  public  use." 
What  he  has  done  has  been  just  to  copy  the  plaintiff's  book  and 
then  to  send  out  canvassers  to  see  if  the  information  so  copied 
was  correct  If  the  canvassers  did  not  find  the  occupier  of  the 
house  at  home,  or  could  get  no  answer  from  him,  then  the  infor- 
mation copied  from  the  plaintiff's  book  was  reprinted  bodily,  as  if 
it  was  a  question  for  the  occupier  of  the  house  merely,  and  not 
for  the  compiler  of  the  previous  directory.  Further  than  this, 
the  defendant  tells  us  that  he  had  a  number  of  new  agents,  and 
that  one  of  them  had  performed  his  part  of  the  work  carelessly, 
thus  at  once  showing  how  easy  it  would  be  on  the  system  adopted 
by  the  defendant  for  any  negligent  agent  to  send  back  his  list  all 
ticked  as  if  correct,  without  having  taken  the  trouble  to  make  a 
single  inquiry. 
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With  respect  to  the  "  Street  Directory,  *  in  which  the  plaintiff 
has  adopted  a  very  ingenious  form  of  arrangement,  which  is  to  be 
found  in  no  other  directory  that  has  been  produced,  except  the 
defendant's,  I  hold  it  to  be  clearly  established  —  from  the  identity 
of  mistakes  in  the  numbers  of  houses  and  the  names  of  their 
occupants,  and  also  in  the  breaks  and  intersections  in  the  streets 
—  that  the  defendant  has  taken  his  list  of  streets  from 
[*  703]  the  plaintiff's  *  directory.  The  work  of  the  defendant  has 
clearly  not  been  compiled  by  the  legitimate  application 
of  independent  personal  labour,  and  there  must  be  an  injunction 
to  restrain  the  publication  of  any  copy  of  the  defendant's  work 
containing  the  portions  called  the  "  Street  "  and  **  Court  "  direc- 
tories, with  liberty  for  the  defendant  to  apply,  when  he  shall 
have  expunged  from  such  portions  all  matter  copied  from  the 
plaintiff's  work. 

The  motion  as  to  the  other  portions  of  the  directory  was  directed 
to  stand  over,  to  enable  the  defendant  to  meet  the  case  upon 
certain  points  which  had  been  raised  by  the  plaintiff's  affidavits, 
in  reply;  but  the  defendant  on  the  following  seal  day  (March 
8th)  submitted  to  a  perpetual  injunction  against  publication  of 
all  portions  of  his  directory,  except  the  "  Trade  "  and  "  Business  " 
divisions. 

Pike  V.  Kicholas. 

L.  R.,  5  Ch.  251-269  (s.  c.  39  L.  J.  Cli.  435 ;  18  W.  R.  321). 

Copyright.  —  Common  Sources, 

[251]  The  plaintiff  published  a  book,  and  the  defendant  afterwards  pub- 
lished a  book  on  the  same  subject,  in  which  he  mentioned  the  plaintiff's 
book  as  one  of  the  authorities  consulted  by  him.  The  plaintiff  aUeged  that 
the  defendant's  book  was  a  piracy,  and  in  proof  showed  (amongst  other 
things)  that  the  plaintiff  had  i-ef erred  to  a  large  number  of  authorities  to 
which  the  defendant  had  referred.  The  defendant  stated  that  he  had  taken 
the  references  from  a  previous  writer  from  whom  the  plaintiff  had  taken 
them,  and  showed  that  he,  the  defendant,  had  referred  to  two  authorities  not 

mentioned  by  the  plaintiff ;  but  as  to  two  of  the  authorities  referred 
[*252]  to  by  the  plaintiff,  and  *also  by  the  defendant,  the  defendant  waa 

unable  to  state  where  he  had  found  them. 
Held,  that,  under  the  circumstances,  the  defendant  had  not  made  such  use 
of  the  plaintiff's  book  as  to  entitle  the  plaintiff  to  an  injunction. 

This  was  a  suit  to  restrain  an  alleged  piracy  of  the  plaintiff's 
book.     In  1865,  a  prize  of  100  guineas  was  offered  by  the  National 
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Eisteddfod  at  Aberystwith  for  the  best  essay  in  English,  Welsh, 
French,  or  German,  on  "  The  Origin  of  the  English  Nation,  with 
reference  to  the  Question  how  far  that  Nation  is  descended  from 
the  Ancient  Britons. " 

The  plaintiff,  who  is  a  barrister,  and  has  devoted  himself  to 
literary  and  scientific  pursuits,  and  especially  to  the  study  of 
anthropology,  sent  in  an  essay,  as  did  the  defendant  also.  No 
prize  was  awarded  by  the  arbitrators,  but  two  of.  them  expressed 
a  hope  that  the  essay  sent  in  by  the  plaintiff  would  be  published ; 
and  in  May,  1866,  the  plaintiflf  published  his  essay  in  a  revised 
form  under  the  title  "  The  English  and  their  Origin ;  a  Prologue 
to  Authentic  English  History.  * 

The  same  prize  was  offered  in  the  following  year.  The  plaintiflf 
did  not  compete,  but  the  defendant,  on  the  2nd  of  July,  1866, 
sent  in  an  essay. 

No  prize  was  awarded ;  but  the  defendant  determined  to  publish 
his  essay,  and  in  1868  it  was  published,  partly  by  subscription, 
under  the  title  "  The  Pedigree  of  the  English  People. "  The  book 
was  divided  into  three  parts,  viz.  :  Part  I.  Introductory.  Part 
II.  The  Invasions  of  Britain  —  The  Elements  of  Admixture  of 
Race  accumulating  —  Admixture  commencing.  Part  III.  The 
Argument  for  Admixture  of  Race  —  The  Question  "To  what 
Extent  is  the  English  Nation  of  Celtic  Origin  ?  "  The  plaintiflf, 
having  come  to  the  conclusion  that  an  unfair  and  illegitimate  use 
had  been  made  of  his  work,  filed  his  bill  to  restrain  the  defendant 
from  printing,  selling,  or  disposing  of  any  copies  of  the  book 
entitled  "  The  Pedigree  of  the  English  People, "  containing  the 
Third  Part  thereof.  The  bill  alleged  that  nearly  the 
whole  of  *  the  argument  contained  in  the  Third  Part  of  [*  253] 
defendant's  book  was  copied  from,  and  a  piracy  of,  plain- 
tiff's book ;  and  that  defendant  had  made  an  unfair  and  illegiti- 
mate use  of  plaintiff's  book,  so  that  the  book  of  the  defendant 
did  not  constitute,  as  it  professed  to  do,  an  original  work. 

The  plaintiff  and  defendant  each  set  out  a  long  list  of  authori- 
ties consulted  by  him,  and  in  the  defendant's  list  the  plaintiff's 
book  was  included ;  and  it  was  expressly  referred  to  in  the  text, 
and  spoken  of  as  displaying  "  much  acuteness  and  scholarly 
acquirement."  Pouchet's  work,  mentioned  by  the  Vice-Chan- 
cellor James  in  his  judgment,  was  included  in  both  lists,  but 
was  not  further  referred  to  by  either  plaintiflf  or  defendant 
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In  order  to  show  the  identity  of  plan  between  the  Third  Part  of 
the  defendant's  book  and  the  plaintiff's  book,  the  following  state- 
ment of  the  headings  of  the  chapters  was  set  out  in  the  bill :  — 


Plan  of  the  Plaintiffs  Booh. 

Chapter  L 
The  Historical  Eyidenoe. 

Chapter  II. 
The  Philological  EYidence. 


Plan  of  Part  IILin  the  Defendant's  Book. 
Chapter  I. 
His  Historical  Argument. 

Chapter  II. 

The  Evidence  of  Philology. 

Chapter  HI. 

[The  Evidence  of  Topographical  and 

Personal  Names.] 

Same  Subject  continued. 

Chapter  IV. 

[Evidence  of  the  Influence  of  the 
Ancient  British  Race  upon  the 
Anglo-Saxons  supplied  by  the  De- 
velopment of  Early  English  Law.] 

Development  of  Early  English  Law. 

Chapter  V. 

[The  Evidence  supplied  by  the  Phy- 
sical, Mental,  and  Moral  Qualities 
of  the  English.] 

Sect  1.  Evidence  of  Physical  Charac- 
teristics. 

[Physical  Characteristics  of  the  Eng- 
lish People.] 

Sect.  2.  Evidence  of  Mental  and  Moral 
Characteristics. 

[Mental  and  IVIond  Characteristics  of 
the  English  People.] 

[*  254]  *  The  headings,  however,  thus  given  in  the  bill,  were 
not  exactly  the  same  as  those  which  appeared  in  the 
defendant's  book,  as  inclosed  in  brackets  in  the  above  table. 

None  of  the  passages  alleged  to  have  been  copied  were  set  out 
in  the  bill. 

The  defendant,  by  his  answer,  denied  piracy,  or  any  unfair  or 
illegitimate  use  of  plaintiflF's  book,  or  that  the  **  Pedigree  of  the 
English  People  "  was  not  an  original  work.  He  stated  that  the 
arrangement  of  Part  III.  of  his  book  was  substantially  the  same 
as  that  which  he  adopted  in  the  essay  submitted  by  him  for  com- 
petition at  the  National  Eisteddfod^  in  1865 ;  moreover,  that  the 


Chapter  HI. 

The  Evidence  of  Physical  Character- 
istics. 

Chapter  IV. 
The  Evidence  of  Psychical  Charac- 
teristics. 
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arrangement  of  Fart  III.  was^  with  the  exception  of  the  historical 
argument,  the  same  as  that  which  he  adopted  in  the  second  essay 
sent  in  in  1866.  He  also  stated  that  the  MS.  from  which  his 
book  was  printed,  with  certain  exceptions,  was  verbatim  the 
same  MS.  as  that  which  was  sent  to  the  Eisteddfod,  in  1866, 
some  months  before  he  had  ever  seen  or  heard  of  the  publication 
of  plaintiff's  work.  The  historical  and  philological  chapters  of 
defendant's  book  were  stated  to  be  entirely  due  to  his  indepen- 
dent and  original  labour  and  research,  which  last  had  occupied 
him  continuously  for  two  months  and  upwards.  With  respect 
to  the  resemblance  between  the  plaintiff's  book  and  the  third 
part  of  defendant's  book,  in  the  chapter  relating  to  physical 
characteristics,  it  was  stated  (in  the  answer)  to  arise  from  the  use 
by  both  of  the  same  sources  and  materials  (which  were  specified 
in  the  answer).  The  defendant  stated  that  the  plaintiff's  book 
was  not  consulted  by  him  until  his  MS.  was,  in  substance,  pre- 
pared for  publication,  and  for  the  purpose  only  of  comparing  the 
same  with  his  own  MS.,  which  was  then  substantially  finished, 
and  that  his  MS.  was  not  substantially  added  to,  or  altered,  after, 
or  in  consequence  of,  his  having  so  consulted  the  plaintiff's 
book. 

Both  plaintiff  and  defendant  were  cross-examined,  and  the 
result  of  that  cross-examination,  and  of  the  evidence,  as  affecting 
the  defendant's  case,  and  the  principal  alleged  instances  of 
plagiarism,  are  fully  stated  in  the  judgment  of  the  Vice- 
Chancellor  James,  as  given  below,  and  in  the  judgments  of  the 
Lord  Chancellor  and  Lord  Justice  Giffard. 

The  Vice-Chancellor  James  granted  an  injunction,  and 
ordered  *  the  defendant  to  pay  the  costs  of  the  suit  and  [*  255] 
damages ;  the  damages  being  the  value  of  every  copy  of 
the  defendant's  book  sold,  as  if  it  had  been  the  plaintiff's.^ 

1  1869.    May  20.  Bays,  in  rabstance,  this :   '*  I  wrote  my 

Sir  W.  M.  James,  V.  C.  :  —  book  in  support  of  a  theory  that  the  Eng- 

In  this  case  the  plaintiff  complains  that  lish  are  not,  as  generally  supposed,  mainly 

the  defendant  has  piratically  availed  him-  and  substantially  of  Anglo-Saxon  or  Ten- 

self  of  his  (the  plaintiff's)  literary  labours  tonic  race,  but  that,  on  the  contrary,  they 

eo  as  to  be  an  infringement  of  his  copy-  are  plainly  and  substantially  of  the  old 

right.    The  plaintiff  is  the  author  of  a  Celtic  race,  the  same  people  which  pos- 

work  called  "  The  English  and  their  Ori-  sessed  this  lan4  before  the  invasion  of  the 

gin."    After  this  work  had  been  published  Bomans.    I  proceeded,"  he  says,  "  to  con- 

and  given  to  the  world,  the  defendant  pub-  sider  the  subject  under  the  heads  of  — 

lished  another  work  called  "  The  Pedigree  1.  The  Historical  Evidence;  2.  The  Phi- 

of  the  English  People."     The  plaintiff  lological  Evidence;  3.  The  Evidence  of 
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[*256] 
the  appeal. 

Physical  Characteristics ;  4.  The  Evidence 
of  Psychical  Characteristics."  The  de- 
feudaDt  has  pursued  in  the  third  part, 
which  occupies  by  far  the  greater  portion 
of  his  book,  precisely  the  same  plan,  with 
this  difference,  that  he  has  added  a  chap- 
ter on  English  law ;  that  he  has  made  a 
separate  chapter  of  the  evidence  of  topo- 
graphical and  personal  names,  and  that 
for  the  word  "psychical"  he  has  used 
**  mental  and  moral."  The  plaintiff  says, 
"  that  plan,  which  is  in  substance  identical 
with  mine,  is  copied  from  mine."  He  fur- 
ther says :  "  It  was  necessary  to  my  argu- 
ment to  get  rid  of  a  good  deal  of  what 
had  been  taught  us  as  history  of  the  Anglo- 
Saxon  iuvasion,  and  I  accordingly  pro- 
ceeded to  show  that  the  stories  of  Hengist 
and  Horsa,  of  Vortigern  and  Vortimer,  of 
tlie  complete  expulsion  of  the  British  race 
by  the  Saxon  invaders,  were  mythical.  In 
the  investigation  of  that  subject  I  traced 
the  whole  of  what  has  pa-ssed  for  history 
to  Gildas,  and  I  proceeded  to  inquire  to 
what  extent,  according  to  the  canons  of 
modem  historical  criticism,  reliance  could 
be  placed  on  the  narrative  of  Gildas,  and 
I  came  to  the  conclusion  on  several  grounds 
that  the  narrative  is  wholly  untrustworthy. 
In  the  defendant's  book  I  find  that  he 
adopts  exactly  the  same  course  of  argu- 
ment, —  the  early  history  treated  as  of  the 
same  legendary  character.  I  find  it  traced 
to  Gildas  as  the  sole  foundation  for  it.  I 
find  the  authority  of  Gildas  then  tested  by 
the  same  canons,  and  the  same  conclusion 
which  I  had  arrived  at  also  reproduced, 
and  on  the  same  or  substantially  the  same 
grounds.  It  is  not  only  the  logic  which  is 
the  same,  but  the  rhetoric  shows  most 
singular  coincidences." 

His  Honour  referred  to  the  following 
passages  from  the  works  of  the  plaintiff 
and  defendant :  •'  Tliere  are  probably  few 
educated  Englishmen*  living  who  have  not 
in  their  infancy  been  taught  that  the  Eng- 
lish nation  is  a  nation  of  almost  pure  Teu- 
tonic blood,  that  its  political  constitution, 
its  social  customs,  its  internal  prosperity, 
the  success  of  its  arms,  and  the  number  of 
its  colonies,  have  all  followed  necessarily 
apon  the  arrival  in  three  small  vessels  of 


*  The  defendant  appealed. 

The  defendant  and  the  plaintiff  appeared  in  person  on 


certain  German  warriors,  under  the  com- 
mand of  Hengist  and  Horsa.  Hengist 
and  Horsa  are  a  necessary  part  of  a  child's 
education,  so  are  Rowena  and  Vortigern 
and  the  Heptarchy,  and  many  other  pretty 
stories,  which  have  found  their  way  un- 
der the  disguise  of  facts  into  respectable 
histories.  The  press  even  now  seems  gen- 
erally to  assume  that  the  ordinary  English- 
man does  not  carry  his  historical  criticism 
beyond  the  point  which  it  reached  in  his 
childhood,  and  a  Cambridge  professor  of 
history  does  not  scruple  to  dilate  upon  the 
merits  of  'our  Teutonic  race.'"  (Pike, 
pp.  15,  16.) 

In  the  defendant's  book  there  are  these 
words :  "  Before  proceeding  further,  it  is 
necessary  to  search  into  the  foundations  of 
the  popular  belief  respecting  the  state  of 
the  Britons  at  the  crisis  of  the  Anglo- 
Saxon  invasion,  and  their  complete  ex- 
pulsion by  that  invasion  from  the  soil  of 
England.  That  belief  is  to  the  effect  that 
the  Britons  after  the  departure  of  the 
Homans  were  in  a  completely  prostrate 
condition,  were  incapable  of  offering  resist- 
ance to  Picts,  Scots,  or  Saxons,  and  were 
ruthlessly  mown  down  by  the  sword  with- 
out deliverance,  a  small  'remnant'  only 
barely  escaping,  like  sheep  from  the  jaws 
of  devouring  wolves,  into  the  mountains 
of  the  west,  or  as  miserable  fugitives 
across  the  sea  to  Brittany.  This  belief, 
instilled  to  this  day  alike  into  the  child's 
mind  in  the  nursery  and  the  student's  in 
the  lectare-room,  is,  in  all  probability,  as 
palpable  a  superstition,  as  devoid  of  foun- 
dation, as  gratuitous,  and  as  impossible  of 
rational  credence,  as  any  wild  and  idle 
romance  ever  imposed  upon  unsuspecting 
childhood."     (Nicholas,  pp.  245,  246.) 

The  plaintiff  further  says:  "I  took 
es])ecial  pains  with  respect  to  certain 
physical  characteristics,  the  colour  of  the 
hair  and  the  form  of  the  skull.  I  said 
that  there  was  a  popular  theory  starting 
with  two  assumptions :  1.  That  the  Anglo- 
Saxons  were  a  fair-haired,  red-haired,  or 
flaxen-haired  people.  2.  That  the  English 
are  a  fair-haired,  red-haired,  or  flaxen- 
haired  people.  I  proceeded  to  demolish 
both  these  assumptions.    The  defendant 
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*Lord  Hatherlby,   L.  Q,  said  that  their  Lordships  [*257] 
did  not  intend  to  lay  down  any  general  principles  which 


has  doDO  the  same.  As  to  the  second  as- 
samptioD,  I  proceeded  to  give  the  results 
of  my  personal  examination  of  4848  heads 
in  I^ndon,  and  proceeded  farther  to  show 
from  the  population  abstracts  that  London 
might  be  considered  a  fair  representative 
of  the  whole  of  England, — that  it  is  peo- 
pled not  exclusively  by  Londoners,  but  by 
natives  of  all  parts  of  the  conntry.  I 
find,"  the  plaintiff  says,  "  in  the  defend- 
ant's book  a  similar  statement  of  identical 
results  of  personal  investigation;  and, 
what  is  very  extraordinary.  I  find  that 
though  the  defendant's  results  are  given 
as  arrived  at  both  in  London  and  the  north 
of  England,  —  6,000  in  the  one  and  5,000 
in  the  other,  —  he,  too,  proceeds  to  show, 
and  to  show  from  the  population  abstracts, 
that  the  population  of  London  is  drawn 
from  all  parts  of  the  island.  I  proceeded," 
the  plaintiff  says,  **  to  ascertain  what  was 
said  by  ancient  authors,  and  with  what 
qualifications  these  statements  were  to  be 
received  as  to  the  hair,  colour,  eyes,  and 
complexion  of  the  ancient  inhabitants  of 
these  islands,  the  Gauls  and  the  ancient 
Germans.  The  defendant  has  referred  to 
the  same  descriptions,  and  made  the  same 
qualifications.  For  example,  I  pointed 
out  that  when  Tacitus  and  other  writers 
asserted  that  all  the  Germans  had  blue 
eyes  and  rutilcB  cornet^  it  was  to  be  noted 
that  the  Greeks  and  Romans  were  gen. 
erally  dark-haired,  and  may  have  regarded 
fair  hair  as  a  rare  and  great  beauty,  and  may 
have  been  struck  by  a  proportion  of  light 
hair  greatly  in  excess  of  that  which  they 
found  among  themselves.  Again,  having 
premised  that  the  passages  in  which  the 
Gauls  or  Celts  are  des<.'ribed  have  been 
carefully  collected  by  Prichard,  I  made  a 
comment  on  the  passage  quoted  by  Pri- 
chard from  Livy,  that  the  expression  was 
rvtilata  conuB,  and  not  rutitce  comce, — 
'reddened,'  not '  red.'  Having  come  to  the 
conclusion  that  the  Gauls  were  iu  the  habit 
of  dyeing  their  hair  of  a  lighter  hue,  I 
made  a  passing  reference  to  the  alleged 
custom  now  prevalent  in  France  and  Eng- 
land of  dyeing  the  hair  red.  The  defend- 
ant has  made  the  same  fashion  the  sub- 
ject of  a  rhetorical  paragraph.  I  referred 
to  a  passage  in  Suetonius,  in  which  it  is 
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stated  that  certain  Gauls  were  compelled 
by  Caligula  to  make  their  hair  light  or 
red,  and  to  learn  German.  The  defendant 
refers  to  the  same  passage.  I  referred  to 
a  passage  in  Strabo.  The  defendant  has 
referred  to  the  same  passage."  Then  the 
plaintiff  says :  "  I  applied  myself  toVhe 
consideration  of  the  evidence  afforded  by 
the  cranium,  and  after  the  examination  of 
the  authorities  I  arrived  at  the  conclusion 
that  the  old  Celtic  skulls  were,  in  the 
great  majority,  long  oval  and  singularly 
like  the  Greek  skull.  I  proceeded  to  show 
that  the  modem  English  skull  is  long 
oval,  and  that  the  modern  Teuton  skull  is, 
on  the  whole,  round  and  short,  and  came 
to  the  conclusion  that  all  the  evidence/ 
without  exception,  points  to  the  Cymry  as 
the  progenitors  of  those  English  people 
who  possess  the  longer  oval  skull,  and  who 
constitute  the  bulk  of  the  nation.  The 
defendant  has  come  to  the  same  conclu- 
sion from  the  same  premises."  The  plain- 
tiff says :  "  In  arriving  at  that  conclusion, 
I  referred  to  the  work  of  the  Swedish  au- 
thor Retzius,  for  his  conclusion  that  the 
long  oval  skull  found  in  the  ancient  bury- 
ing phices  of  Denmark  were  the  skulk  of 
the  Cimbri,  who  at  one  early  time  had 
dwelt  there  in  no  inconsiderable  numbers, 
and  I  made  a  long  quotation  from  him,  in 
which  he  calls  the  long  oval  form  the  true 
Celtic,  and  speaks  of  '  a  shorter  oval  form 
with  the  sides  more  arched,  which  is  Nor- 
man, and  is  closely  allied  to  the  German.' 
The  defendant  gives  in  substance  exactly 
the  same  things  from  Retzius." 

These  are  some,  and  some  only,  of  the 
points  to  which  the  plaintiff's  counsel  has 
drawn  my  attention.  I  have  read  both 
the  books  carefully  in  the  parts  complained 
of,  and,  if  the  matter  rested  on  a  compari- 
son of  the  two  workn,  I  could  have  no  doubt 
whatever  that  the  defendnnt's  work  was  in 
these  parts  a  palpable  crib  from  the  plain- 
tiff's, transposed,  altered,  and  added  to; 
to  use  the  words  of  Lord  Strangford's 
award, "  essentially,  indeed  typically,  sec- 
ond-hand, run  off  easily  from  the  pen  by 
a  well-trained  writer."  —  a  writer.  I  would 
add,  skilful  in  appropriating  the  labours  of 
another,  and  in  disguising  by  literary  arti- 
fices the  appropriation.    But  the  defend- 


114 


COPYRIGHT. 


Ho.  7.  —Pike  ▼.  VioholM,  L.  R.,  6  Ch.  268. 


[*258]  were  contrary  to  those  *laid  down  by  the  Vice-Chan- 
CELLOR.     Where  their  Lordships  differed  from  him  was 


ant  has  pledged  his  oath  to  this,  that  his 
work  is  an  independent  work,  written 
suhstantially  before  he  had  seen  the  pbiin- 
tiff's  work,  and  that  the  resemblances  are 
doe  to  the  nature  of  the  snbject,  —  to  the 
object,  which  was  common  to  both,  of  es- 
tablishing for  the  ancient  British  a  large 
share  in  the  production  of  the  great  Brit- 
ish nation  of  the  present  day ;  to  the  obvi- 
ous nature  of  the  topics  which  such  an 
object  would  suggest  to  any  persons  who 
had  followed  the  course  of  modem  histori- 
cal criticism,  and  of  ethnological  and  an- 
thropological research  and  speculation, 
and  the  like  obviousness  of  the  authorities 
which  such  persons  would  refer  to  and 
quote,  fiis  answer  contains  the  following 
passage:  — 

"  I  say  thi^t  the  MS.  from  which  my 
said  book  was  printed,  with  the  exception 
of  Appendices  A,  B,  and  C,  which  I  after- 
wards inserted  at  the  suggestiou  of  Pro- 
fessor Max  M  tiller,  and  of  the  index,  and 
of  some  additional  sentences  and  notes, 
^  principally  suggested  by  Professor  Max 
Miiller  and  Dr.  Rowland  Williams,  is  ver- 
hatim  the  same  MS.  as  that  which  I  sub- 
mitted for  competition  at  the  Eisteddfod 
in  1866,—  some  months  before  I  had  ever 
seen  or  heard  of  the  publication  of  the 
plaintiff's  work." 

His  Honour  proceeded :  The  defendant 
has  been  examined  and  cross-examined 
before  me  at  considerable  length.  He  ad- 
heres to  his  statement  in  the  answer,  with 
one  most  notable  exception.  He  now  states 
that  the  whole  chapter  about  Gildas  was 
written,  or,  as  he  calls  it,  rewritten,  after 
he  had  seen  the  plaintiff's  book,  and  after 
the  MS.  had  been  submitted  to  Professor 
Max  Miiller  and  Dr.  Rowland  Williams ; 
nnd  he,  not  an  illiterate  man,  but  an  au- 
thor accuRtomed  to  test  the  weight  of  his- 
toric  texts,  can  give  no  further  explanation 
of  the  deliberate  and  emphatic  statement 
quoted  from  his  answer  than  that  it  is 
stronger  than  his  instructions  to  his  solici- 
tor went.  It  has  been  presseti  on  me  that 
I  cannot  decide  against  the  positive  oath 
of  the  defendant  without  convicting  him  of 
wilful  and  corrupt  perjary.  I  have  had 
occasion  more  than  once  to  say  that  this  is 
not  a  criminal  Court ;  that  I  am  trying  no 


one  for  any  crime ;  I  am  here  bound  by 
my  own  judicial  oath  to  well  and  truly  try 
the  issue  joined  between  the  parties,  and  a 
true  verdict  give  according  to  the  evidence, 
—  that  is  to  say,  according  as  I,  weighing 
an  the  evidence  by  all  the  lights  I  can  get, 
and  as  best  I  may,  find  the  testimony 
credible  or  incredible,  trustworthy  or  the 
reverse.  The  law  which  admitted  the  tes- 
timony of  the  parties  and  of  interested 
persons  was  passed  in  fall  reliance  on  the 
Judges  and  on  juries  that  they  would 
carefully  scrutinize  such  testimony,  and 
would  give  it  such  weight  as  it  deserved, 
and  no  more,  or  no  weight  at  all.  Is  the 
result  of  the  defendant's  examination  or 
cross-examination  such  as  to  enable  me  to 
place  reliance  on  his  story?  To  begin 
with,  I  have  read  carefnlly  through  the 
whole  of  the  notes  marked  A  and  B, 
which  were  the  materials  for  his  first  es- 
say, and  I  am  satisfied  that  he  had  not  at 
the  time  he  wrote  them  the  remotest  idea 
of  that  which  is  now  found  in  the  parts  of 
his  book  complained  of.  To  the  author 
of  A  and  B  the  common  school  histories  of 
England  were  genuine  history.  Hengist 
and  Horsa,  Vortimer  and  Vortigern,  were 
historic  persons.  There  is  no  trace  what- 
ever of  the  sceptical  criticism  which  will 
have  it  that  the  whole  of  that  history,  fit 
only  for  the  nursery,  is  to  be  carried  back 
to  Gildas  only,  and  that  Gildas,  if  not  him- 
self a  mythical  or  sliadowy  personage,  is 
a  historic  witness  wholly  untrustworthy. 
Indeed,  the  author  was  so  little  versed  in 
the  subject  that  he  talks  of  Gildas  copy- 
ing Bede  and  putting  in  darker  colours. 
There  is  no  trace  whatever  in  these  notes 
of  the  examination  of  the  ancient  authori- 
ties as  to  hair  and  complexion  of  Britons, 
Gauls,  and  Germans,  and  of  the  number- 
ing of  the  colours  and  shades  of  hair  of 
the  present  people  of  the  country.  There 
is  no  trace  whatever  in  these  notes  of  the 
examination  of  the  evidence  afforded  by 
ancient  .skulls,  and  of  the  comparison  be- 
tween that  evidence  and  the  results  of  a 
careful  examination  of  the  existing  types 
of  modern  heads,  English  and  German. 
The  plaintiff  says,  "  If  you  did  not  take  aU 
this  from  my  book,  tell  me  where  yon 
took  it  from.    Where  are  the  materials 
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merely  in  the  application  of  those  principles  to  this  *  par-  [*  259] 
ticular  case.     A  case   of  alleged  piracy   like   this  was 


from  which  you  elaborated  it  1 "    The  de- 
fendant is  niiable  to  aay  when  or  where  he 
gathered  the  inateriaU,  or  when  or  where, 
indeed,  he  wrote  any  part  of  his  present 
essay.    The  collection  of  materials  for  a 
genuine  literary  work  is  a  thing  of  time 
and  labour.    You  cannot  walk  by  instinct 
to  the  proper  shelf  of  a  library,  tnke  down 
the  right  book,  open  it  at  the  right  page, 
and  hit  on  the  right  passage,  and  just  the 
book,  the  page,  and  the  passage  which 
somebody  else  has  found  before  you.  The 
defendant  has  not  a  single  rough  note  to 
produce,  no  trace  of  his  quarrying  in  the 
British  Museum,  or  any  other  like  quarry, 
from  which  the  stones  of  the  literary  edi- 
fice were  to  be  built  up.    I  have  his  diary 
before  me  from  February,  1866,  up  to  the 
2d  of  July,  where  it  is  noted  that  the  prize 
essay  of  abore  800  pages  was  sent  in.   Up 
to  the  1 7th  of  May  he  seems  to  have  been 
incessantly  travelling  and  canvassing,  and 
certainly  does  not  seem  to  have  had  either 
time  or  opportunity  or  means  for  any  such 
literary  investigation  or  lalwur,  nor   is 
there  any  trace  of  any  such  work.    On 
the  18th  and  19th  of  May  I  find  an  entry, 
"  At  Caermarthen,  writing  prize  essay.** 
A  similar  entry,  in  London,  25th  and  26th, 
and  again,  on  the  5th  and  6th  of  June,  8th, 
9th.   11  th.  and  12th.  and  on  the  13th, 
"Finish  writing  ditto."  On  the  Uth-23rd, 
"  Revising  essay,"  which  is  the  only  light 
the  diary  throws  on  the  subject.    It  is  cer- 
tainly very  singular  that  an  author  should 
not  be  able  to  give  a  single  place  or  time 
when  or  where  he  consulted  a  high  au- 
thority, and  that  he  should  not  be  able  to 
produce  a  single  original  note,  extract,  or 
quotation.    Then  there  were  some  special 
matters  on  which  he  was  especially  pressed : 
"You  have  quoted  Retzius.     Where  did 
you  find  him  ?  "    "I  cannot  say."    "  You 
have  quoted  Georges  Pouchet  '(*  Plurallt<$ 
des  Races  Humaines,'  Paris,  8vo.  1864). 
Where  did  you  find  him  ?  "     "I  cannot 
■ay."    It  is  to  be  observed  that  these 
w>ok8  are  not  in  the   British  Museum. 
-Again,  he  was  asked  about  the  public 
meetings  at  which  it  is  stated  in  the  book 
Jnat  10.000  complexions  had  been  marked 
K>r  the  purposes  of  this  essay,  with  the 
detailed  figures  of  the  results  obtained. 


'*  Can  you  produce  the  times  and  places  of 
these  meetings  ?  "  He  is  again  unable  to 
fix  time  and  place.  I  have  been,  there- 
fore, obliged  to  arrive  at  the  conclusion 
that  the  account  which  the  defendant  has 
given  of  his  composition  of  his  work  in 
the  matters  complained  of  is  not  probable, 
is  not  credible,  is  not  trustworthy ;  and  the 
result  of  his  answer,  his  examination,  and 
his  cross-examination,  on  my  mind,  so  far 
from  displacing,  has  confirmed  the  con- 
clusion produced  by  the  internal  evidence 
and  the  comparison  of  the  two  works. 
This  conclusion,  however,  is  not  sufficient 
to  dispose  of  the  case.  Plagiarism  does 
not  necessarily  amount  to  a  legal  invasion 
of  copyright.  A  man  publishing  a  work 
gives  it  to  the  world,  and,  so  far  as  it  adds 
to  the  world's  knowledge,  adds  to  the  ma- 
terials which  any  other  author  has  a  right 
to  use,  and  may  even  be  bound  not  to 
neglect.  The  question  then  is  between  a 
legitimate  and  a  piratical  use  of  an  au- 
thor's work.  In  considering  this  I  have 
not  been  unmindful  of  the  small  compara- 
tive extent  of  literary  composition  which 
is  traceable  from  the  one  to  the  other ;  I 
have  not  been  unmindful  that  there  was 
some  not  immaterial  exercise  of  literary 
labour  and  skill  in  the  transfusion  and 
transposition  which  I  have  held  to  have 
been  made,  and  I  have  endeavoured  to 
guard  myself  against  any  prejudices  de- 
rived from  my  hostile  conclusions  against 
the  defendant  which  I  have  stated.  I 
have  considered  it  as  if  the  defendant  had 
openly  borrowed  from  the  plaintiff's  book, 
and  had  candidly  acknowledged  the  source. 
And  I  think  there  is  a  good  deal  which  he 
might  have  done,  so  doing  it.  There  is 
no  monopoly  in  the  main  theory  of  the 
plaintiff,  or  in  the  theories  and  specula- 
tions by  which  he  has  supported  it,  nor 
even  in  the  use  of  the  published  results 
of  his  own  observations.  But  the  plain- 
tiff has  a  right  to  say  that  no  one  is  to 
be  permitted,  whether  with  or  without 
acknowledgment,  to  take  a  material  and 
substantial  portion  of  his  work,  of  his 
argument,  his  illustrations,  his  authori- 
ties, for  the  purpose  of  making  or  im- 
proving a  rival  publication.  That  the 
part  taken  in  this  case  is  material  and 
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obviously  very  difficult  to  determine  when  the  authors 
[*  260]  took  a  common  *  subject  and  depended  upon  authors  open 

to  both  of  them,  and  when  portions  of  the  one  work, 
which  were  said  to  resemble  portions  of  the  other  work,  might  be 
taken  from  those  common  authors  to  which  each  was  at  liberty  to 
resort. 

First :  There  was  a  common  subject,  which  it  was  very  impor- 
tant to  bear  throughout  in  mind  in  the  consideration  of  this  case. 
The  subject  was  probably  suggested  to  the  minds  of  both  these 
gentlemen  by  the  prize  which  was  offered  by  the  committee  of 
the  National  Eisteddfod  for  the  best  essay  on  "  The  Origin  of  the 
English  Nation,  with  reference  to  the  Question  how  far  that 
Nation  is  descended  from  the  Ancient  Britons. "  This  question 
admitted  of  only  two  opinions :  the  one  being  that  we  were  in  a 

scanty  degree  descended  from  the  ancient  Britons;  the 
[*  261]  other,  that  *  we  were  chiefly  descended  from  them.     And 

perhaps  it  was  not  taking  too  great  a  liberty  with  either  of 
these  two  gentlemen  to  say,  not  that  their  minds  would  be  biassed 
by  the  question  being  propounded  to  them  by  a  Welsh  society,  but 
that,  if  they  had  not  been  of  that  opinion  which  it  was  most 
likely  a  Welsh  society  would  entertain,  they  probably  would  not 
have  been  competitors  for  the  prize. 

Accordingly,  as  was  to  be  expected,  the  writers  of  both  these 
treatises  took  exactly  the  same  view  in  this  respect;  namely, 
that  the  ancient  Britons  largely  preponderated  as  an  element  of 
the  English  nation.  That  being  so,  each  of  them  would  naturally 
begin  to  look  about  for  the  authors  bearing  on  this  question. 
Supposing  them  bond  fide  about  to  produce  an  original  work,  they 
would  naturally  look  out  for  all  the  older  authorities  who  had 
written  upon  the  subject.  There  were  a  variety  of  authors  on  the 
subject,  especially  Dr.  Pri chard,  to  whom,  in  the  first  instance, 
both    of   theni    would   have    recourse.     They  referred    to   those 

ia  RubHrfiTitiaT  Ucloai-  upon  the  defendant's  is  entitled  to  his  coPts  of  the  suit,  and  to 

o^Ti  ^tn^e.n»oiitn.  an  account  and  payment  of  his  damages. 

The   plftintiJT,   therefore,  has,  in    my  And  my  view  of  the  damages  in  cases  of 

jnr]^n){>tit,  mikda  uuc  his  case,  and  he  is  literary  piracy  is,  that  the  defendant  is  to 

eiiticleil  to  An  iitjufiction  to  restrain  the  account  for  every  copy  of  his  hook  sold  as 

publication  of  the  btiok  in  its  present  state,  if  it  had  been  a  copy  of  the  plaintiff's,  and 

or  of  fiuy  Ixiok  c^Jiitnining  the  7th  section  to  pay  the  plaintiff  the  profit  which  he 

of  Chapter  I.  of  Part  III.,  or  section  1  of  would  have   received  from  the   sale   of 

Chapter  V.  of  Pnrt  III.,  and  to  an  order  so  many  additional  copies,  and  I  adhere  to 

l^^oc  Ibe  ciuicellation  of  those  parts.    He  that  mode  of  assessment. 
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authors  who  discussed  the  evidence  of  the  origin  of  the  present 
races ;  namely,  existing  histories  which  had  come  down  to  us  of 
the  adventures  of  these  races ;  the  existing  evidence  of  language, 
which  had  been  traced  with  so  much  skill  by  a  variety  of  authors, 
both  here  and  on  the  continent ;  the  existing  physical  character- 
istics, and  the  existing  customs  and  habits  of  life.  Those  four 
characteristics  would  be  found  in  Prichard,  and  in  almost  every 
author  who  had  taken  upon  himself  to  write  on  national  origin, 
as  traceable  in  the  existing  inhabitants  of  a  country.  Therefore, 
before  approaching  the  question  whether  or  not  one  author  had 
taken  from  the  other,  it  must  be  borne  in  mind  that  a  great  deal 
of  similarity  would  naturally  be  found  in  the  works  of  authors 
writing  on  such  subjects  as  these. 

Then,  secondly,  as  to  the  common  sources :  When  once  it  was 
established  that  there  were  common  sources,  it  would  be  naturally 
expected  that  there  would  be  great  similarity  in  the  statements 
of  the  facts  which  were  narrated  from  those  common  sources. 
Accordingly,  there  might  be  traced,  throughout  the  work  of  the 
defendant,  a  great  similarity  to  the  outline  and  plan  of  that  of 
the  plaintiff.  With  regard  to  that  part  of  the  case,  his  Lordship 
thought  that  the  Vice-Chancellok  had  laid  a  great  deal 
too  much  stress  upon  the  *fact  of  the  divisions  of  the  [*262] 
subject  in  the  defendant's  work  being  similar  to  the 
divisions  of  the  subject  in  the  plaintiff's  work.  In  the  MSS.  of 
the  original  treatise,  marked  A  and  B,  so  far  as  it  was  called 
original  by  the  defendant,  these  very  divisions  were  set  out,  and 
very  naturally,  regard  being  paid  to  all  that  had  been  written  by 
authors  on  this  subject ;  and  it  must  be  taken  that  the  defendant, 
in  his  first  treatise,  which  he  sent  in  for  competition  in  1865, 
before  he  could  possibly  have  seen  the  plaintiff's  treatise,  had 
originated  a  division  which  was  proper  and  peculiar  to  a  subject 
of  this  character. 

Then,  as  regards  the  common  sources,  when  once  it  was  estab- 
lished that  there  were  common  sources  upon  a  particular  subject, 
it  amounted  to  nothing  at  all  for  the  plaintiff  to  say,  "  The 
defendant  has  cited  author  after  author  who  have  been  cited  by 
me ;  "  because,  when  the  common  sources  were  referred  to,  it 
would  be  found  that  they  both  got  them  from  the  same  common 
sources.  Therefore,  it  was  most  probable,  when  they  were  each 
treating  of  a  particular  subject,  that  they  should  take  all  the 
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passages  from  these  common  sources  which  would  assist  them  in 
the  development  of  the  subject  which  they  were  treating  of,  and  to 
find  Suetonius,  Tacitus,  Caesar,  and  so  on,  cited  in  the  one  book 
and  in  the  other,  really  came  to  nothing  when  it  was  found  they 
were  both  citing  the  identical  passages  for  the  most  part  to  be 
found  in  Dr.  Prichard's  book,  to  which  both  had  had  recourse. 

The  plaintiff  further  alleged  that  the  defendant  had  copied  a 
passage  in  which  the  plaintiff  quoted  a  Greek  author,  Xiphilinus, 
but  it  was  impossible  for  the  Court  to  fix  upon  the  defendant  a 
quotation  as  derived  from  the  plaintiff's  work,  simply  because, 
the  plaintiff  having  quoted  Xiphilinus,  who  describes  Boadicea  as 
having  yellow  hair,  the  defendant  said  there  were  authors  who 
called  her  golden-haired. 

On  the  other  hand,  the  defendant  had  quoted  an  author  taken 
from  Prichard,  Calpurnius  Flaccus,  who  was  not  quoted  by  the 
plaintiff,  and  had  added  to  his  quotation  a  passage  from  Tertullian 
which  was  not  inapt  to  the  subject  These  circumstances  showed 
clearly  that  the  defendant  went  to  the  original  source,  namely, 
Prichard,  and  that  he  got  those  quotations  from  Piichard  which 

the  plaintiff  got  from  Prichard. 
[*  263]  *  Although  the  defendant  might  have  been  led  to  look 
more  minutely  into  Prichard  than  he  otherwise  would 
have  done  by  referring  to  the  plaintiff's  work,  still  the  plaintiff 
could  not  say,  "  I,  having  found  these  passages  in  Prichard,  will 
prohibit  all  the  world,  who  may  find  the  same  passages,  from 
making  use  of  them."  The  moment  he  had  given  that  degree  of 
light  to  the  defendant  which  led  him  to  refer  to  that  common 
source,  if  the  defendant  did  really  and  bond  fide  look  at  that 
common  source,  he  did  all  that  this  Court  required  him  to  da 
He  must  not  simply  copy  the  passage  from  the  plaintiff-'s  book, 
but  having  been  put  on  to  the  track,  and  having  looked  at  that 
particular  part  of  the  book  which  the  plaintiff  led  him  to,  he  was 
entitled  to  make  use  of  every  passage  from  that  author  which  the 
plaintiff  had  made  use  of.  Perhaps  it  was  not  doing  the  defend* 
ant  quite  justice  to  say  that  looking  into  Prichard  was  wholly 
suggested  to  him  by  the  plaintiff's  book,  because  in  the  manu- 
script this  note  is  found,  "See  Prichard,"  although  he  did  not 
mention  the  volume  or  part  of  Prichard  which  had  a  bearing  upon 
this  subject 

This  really  removed  a  vast  portion  of  the  evidence  which  seemed 
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to  have  impressed  the  Vice-Chancellob  forcibly.  The  Vice- 
Chancellob  said :  "  Here  is  a  common  plan ;  here  is  a  common 
origin ;  the  plaintiff  has  got  this  plan ;  the  defendant  has  got 
this  plan;  the  plaintiff  has  these  citations  from  these  authors; 
he  cites  Suetonius;  the  defendant  cites  Suetonius;  the  plaintiff 
cites  Tacitus ;  the  defendant  cites  Tacitus, "  and  so  on.  But  by 
referring  to  the  common  sources  from  which  these  things  were 
cited,  it  was  clear  that  the  defendant  had  reduced  materially  any 
legal  consequences  that  could  result  from  the  circumstance  of  the 
books  having  similarity,  for  instance,  similarity  of  plan,  and 
similarity  of  dealing  with  particular  portions  of  the  subject. 

There  was,  however,  one  point  upon  which  the  defendant  had 
not  satisfied  his  Lordship.  His  Lordship  was  not  satisfied,  with 
reference  to  the  quotations  from  Eetzius,  that  the  defendant  did 
not  take  one  quotation  from  Betzius  out  of  the  plaintiff's  book. 
The  Vice-Chancellor  asked  very  justly :  "  If  you  did  not  get 
this  passage  from  the  plaintiff's  book,  tell  me  where  you  got  it. " 
That  was  a  very  reasonable  question  to  be  asked  of  the  author  of 
a  subsequent  work  which  contained  the  same  passage  as  a 
prior  one.  *  The  defendant  had  satisfactorily  explained  [*  264] 
all  the  passages  contained  in  the  common  sources  except 
that  passage  from  Betzius,  as  to  which  his  Lordship  was  of 
opinion  that  it  was  taken  from  the  plaintiff's  book. 

As  to  the  passage  in  Livy  relating  to  the  rutilatcs  comce,  it 
seemed  that  Prichard  translated  these  words  "  red  hair ;  "  the 
plaintiff  in  his  book  translated  them  "^  reddened  hair, "  and  so  did 
the  defendant.  It  was  of  no  use  for  the  plaintiff  to  use  this 
argument  in  order  to  show  that  the  defendant  did  not  take  this 
from  Prichard,  because  there  was  good  reason  to  think  that  he 
did  go  to  Prichard.  The  defendant  appeared  to  be  fairly 
acquainted  with  Latin,  and  might  have  translated  the  word 
rutilatce  "  reddened,"  just  as  the  plaintiff  had  translated  it  "  red- 
dened. "  Besides  that,  he  said  that  he  had  looked  at  the  German 
translation  from  Livy,  and  found  exactly  the  same  translation  of 
the  word  i^tilatoe  as  the  plaintiff's,  namely,  "  reddened, "  that  is 
to  say  **  red  coloured, "  showing,  therefore,  that  from  his  own 
resources  he  might  very  well  have  been  led  to  that,  even  if  it 
was  assumed  that  he  was  not  well  acquainted  with  Latin.  In 
addition  to  that  there  was  a  French  translation,  which  contained 
exactly  the  same  expression. 
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His  Lordship,  therefore,  came  to  the  conclusion,  from  the  use 
of  those  words,  that  there  had  not  been  a  copying  from  the  plain- 
tiff in  that  respect.  The  plaintiff  had  not  made  out  a  slavish 
copying  by  the  defendant,  who  seemed  merely  to  have  been  put 
on  the  scent  of  what  authors  to  look  to;  and,  looking  into 
Prichard,  he  dealt  with  the  quotations  as  he  found  them,  adding 
something  of  his  own  upon  the  subject  of  red  hair;  and  quoting, 
also,  the  passage  from  TertuUian.  Therefore,  so  far,  the  ViCE- 
Ghancellor  had  laid  a  great  deal  too  much  stress  upon  these 
similarities,  which  were  numerous,  but  which  were  well  and 
properly  accounted  for,  considering  that  there  was  a  common 
subject  propounded,  a  common  mode  of  treating  that  subject 
which  was  open  to  both.  With  regard  to  all  the  various  passages, 
with  the  exception  of  Betzius,  the  defendant  had  been  to  the 
common  source,  had  worked  out  of  that  common  source,  had 
laboured  there,  and  had  produced  something  of  his  own  in 
addition. 

There  was  then  the  case  of  the  estimate  as  to  the  relative 
number  of  light-haired  people  and  dark-haired  people. 
[*2653  The  plaintiff  took  *his  estimate  of  the  population  of 
London  from  the  tables  of  1841,  which  included  Surrey 
and  Middlesex.  The  defendant  professed  to  found  his  from  the 
tables  of  1861,  but  his  Lordship  was  not  satisfied  that  the 
defendant  did  look  to  the  tables  of  1861. 

Then  as  to  the  two  passages  of  the  defendant's  book  which 
were  the  subject  of  the  injunction.  The  first  passage  was  with 
reference  to  Gildas ;  but  his  Lordship  thought  that  the  defendant 
had  been  aware  of  the  existence  of  such  a  work  as  Gildaa  before 
he  saw  the  plaintiff's  book,  for  there  was  an  absurd  mistake  in 
the  statement  of  Gildas  having  copied  Bede.  Still  it  was  clear 
that  he  added  one  passage  about  Gildas  after  he  knew  of  the 
plaintiff's  book.  There  was  now  no  dispute  whatever  about  that, 
although  there  was  a  denial  in  the  answer,  and  it  must  be  taken 
that  the  passage  about  Gildas  was  written  by  the  defendant  with 
the  plaintiff's  book  before  him. 

Then  the  question  was,  what  use  had  he  made  of  it  ?  He  did  not 
say  that  he  had  made  any  use  of  the  plaintiff's  book  at  all.  The 
worst  part  of  the  defendant's  case  was,  that  he  did  not  make  the 
frank  admission  —  which  he  was  bound  to  make  —  that  he  made 
use  of  the  plaintiff's  book ;  but  he  said  that  he  went  to  the 
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common  sources,  such  as  the  "  Monumenta  Historica, "  and  that 
was  all  that  he  did.  No  doubt  he  did  go  to  the  common  source, 
but  the  plaintiff  said,  ''  I  do  not  doubt  that  you  examined  the 
*  Monumenta  Historica,'  but  you  have  made  a  great  deal  more  use 
of  my  book  than  you  ought  to  have  made. " 

[His  Lordship  then  gave  his  reasons  for  concluding  that  the 
defendant  took  certain  comments  on  Gildas,  not  from  the  plain- 
tiff's  book,  but  from  Sir  T.  D.  Hardy's  preface  to  "  Monumenta 
Histories. "] 

The  result,  therefore,  of  the  whole  case  was  this :  The  defend- 
ant was  led  to  look  into  the  particular  portions  of  Prichard  by 
some  of  the  quotations  of  the  plaintiif.  Being  directed  to  that 
part  of  Prichard,  he  did  go  to  Prichard's  book,  for  there  is  in  his 
book  a  passage  omitted  by  the  plaintiff.  He  was  directed,  by 
a  passage  in  the  plaiutiff*s  book  which  referred  to  Gildas,  to 
inquire  into  Gildas,  which  possibly  he  never  might  have  done  if 
the  plaintiff  had  not  led  the  way  by  pointing  to  that  author  and 
to  the  work  of  Sir  T.  D.  Hardy.  Upon  perusing  Sir  T.  D. 
Hardy's  work,  the  defendant  found  an  account  of  Gildas, 
and  a  reference  to  Nennius,  and  *  certain  remarks  of  [*266] 
Gibbon ;  and  then  he  followed  out  those  remarks  by  such 
remarks  as  he  himself  made  upon  the  whole  subject. 

It  seemed  to  his  Lordship  that  the  Vice-Chancellor  had  failed 
to  do  justice  to  the  defendant  in  this  respect.  He  laid  great 
weight  on  the  common  division  of  the  subject,  but  that  was  not  a 
matter  fairly  admitting  of  the  weight  which  his  Honour  attached 
to  it.  He  also  laid  great  weight  on  the  fact  of  the  same  authors 
being  cited,  land  then  wound  up  by  asking  the  defendant,  "  If  you 
did  not  get  them  from  the  plaintiff,  where  did  you  get  them 
from  ?  "  The  answer  to  that  question  was,  if  there  be  a  common 
source,  that  he  got  them  from  that  common  source. 

The  plaintiff  had  also  made  out  a  catalogue  of  authors  con- 
sulted, but  he  could  not  be  held  to  be  exclusively  entitled  to  that 
list. 

Having  come  to  the  conclusion  with  regard  to  Betzius,  that 
there  was  a  taking  from  the  plaintiff's  work  of  that  particular 
quotation,  and  with  regard  to  the  population  tables,  that  there 
was  a  suggestion  made  by  the  plaintiff  which  the  defendant 
availed  himself  of  in  order  to  make  his  estimate  larger  than  that 
of  the  plaintiff,  namely,  half  instead  of  one-third,  the  Court  had 
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to  consider  exactly  how  the  case  stood  with  reference  to  granting 
an  injunction  in  such  a  state  of  things  as  that.  No  doubt  the 
course  adopted  by  the  defendant  was  open  to  a  great  deal  of 
observation ;  but  it  had  led  the  Vice-Chancellob  to  a  conclusion 
more  adverse  to  the  defendant  than  was  altogether  justified, 
though  the  Vice-Chancellor  had  great  reason  to  entertain  a  very 
strong  feeling  of  distrust  of  the  defendant's  case.  First,  there 
was  the  answer,  which  undoubtedly  stated  the  case  in  a  manner 
which,  if  not  intended  to  mislead,  was  calculated  in  the  highest 
degree  to  do  sa  If  the  defendant  had  simply  said  that  he 
wrote  the  passage  about  Gildas  after  seeing  the  plaintiff's  book, 
he  might  have  spared  the  plaintiff  the  necessity  of  calling  some 
of  the  witnesses  and  have  saved  a  great  deal  of  the  cross- 
examination,  and  therefore  a  great*  deal  of  time  to  everybody 
concerned  in  the  case,  including  himself.  If  the  defendant  had 
been  disposed  to  do  what  common  fairness  and  justice  required 
him  to  do,  to  say  nothing  of  the  oath  which  he  took  when  he  put 
in  his  answer,  and  had  fairly  said,  *'  I  acknowledge  my  obliga- 
tions to  this  gentleman  in  putting  me  on  a  course  of  thor- 
[*  267]  ough  critical  investigation  of  Gildas,  to  begin  with ;  *  I  beg 
to  express  my  obligations  to  him  in  giving  me  the  idea, 
through  the  medium  of  the  tables  to  which  I  have  had  resort,  of 
investigating  the  population  of  London,  and  the  number  of  persons 
brought  up  from  the  country,  and  I  beg  also  to  express  my  obliga- 
tions to  him  for  pointing  out  that  passage  in  Betzius  which 
escaped  my  attention, "  nobody  could  have  blamed  him  as  being  a 
pirate,  or  have  said  that  what  he  had  done  amounted  to  piracy. 
That  course,  unfortunately,  was  not  taken,  and  the  plaintiff's 
book  had  been  unhandsomely  dealt  with  by  the  defendant,  whilst 
there  had  not  been  that  recognition  of  the  plaintiff's  work  which 
there  ought  to  have  been.  Further  than  that,  that  passage  in  the 
answer  did  justify  the  Court  in  saying  that  the  defendant  ought 
not  to  have  any  costs,  because  that  passage  had  occasioned  a  great 
deal  of  the  litigation,  and  if  the  whole  matter  had  been  stated  in 
the  answer  in  a  straightforward  manner,  and  clearly,  and  at  once, 
as  it  had  been  subsequently  stated,  the  plaintiff  might  possibly 
have  stopped  the  suit  altogether,  and  certainly  would  not  have 
incurred  anything  like  the  expense  he  had  been  put  to  in  carrying 
it  on.  His  Lordship  was  of  opinion  that  the  bill  should  have 
been  dismissed,  but,  under  the  circumstances,  without  costs. 
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Sir  G.  M.  GiFFARD,  L.  J. ,  said  that  he  had  only  a  few  observa- 
tions to  add  to  the  judgment  which  the  Lorb  Chancellor  had 
delivered.  First,  with  regard  to  the  general  nature  of  the  two 
books.  The  plaintiff  undertook  a  more  formidable  task  than  was 
ever  undertaken  before  in  any  copyright  case ;  for  there  was  the 
fact,  that  the  two  parties  started  with  exactly  the  same  theme  to 
treat  of.  That  was  beyond  all  question.  These  books  were  writ- 
ten with  reference  to  a  prize  that  was  proposed  to  be  given  by  a 
society  in  Wales.  They  started  with  a  desire  to  arrive  at,  as 
nearly  as  possible,  the  same  conclusion,  and  with  a  desire,  no 
doubt,  to  glorify  the  Ancient  Britons  as  much  as  could  be  done. 
Moreover,  what  may  be  termed  the  platform  divisions,  by  means 
of  which  they  worked  out  their  books,  were  very  nearly  the  same, 
and  were  for  the  most  part  taken  from  Dr.  Prichard's  book,  and 
thus  they  were  at  once  found  starting  entirely  in  the  same  groove. 
Besides,  their  books  consisted  mainly  of  results  gathered  from 
other  authorities,  and  could  not,  in  the  true  sense  of  the 
word,  be  treated  as  original,  except  to  a  very  *  slight  [*268] 
extent.  As  to  this,  the  Vice -Chancellor  laid  down  most 
accurately  in  his  judgment,  "  that  there  is  no  monopoly  in  the 
main  theory  of  the  plaintiff,  or  in  the  theories  and  speculations 
by  which  he  has  supported  it,  nor  even  in  the  use  of  the  pub- 
lished results  of  his  own  observations. "  It  would,  therefore,  at 
once  appear,  that  the  task  undertaken  by  the  plaintiff  was  an 
almost  impossible  one,  unless  he  could  show  that  there  were  sub- 
stantial passages  either  actually  copied,  or  copied  with  mere 
colourable  alteration.  It  would  not  do  to  show  merely  one  or  two 
passages,  but  some  material  part  of  the  book  must  be  shown  to 
have  been  taken.  Having  looked  through  the  books  very  care- 
fully, his  Lordship  was  of  opinion  that  the  only  two  points  on 
which  the  defendant  had  been  completely  touched  were  the  points 
as  to  Retzius  and  the  population  returns.  As  to  Eetzius,  it  was 
his  belief  that  the  defendant  took  that  from  the  plaintiff's  book ; 
but  taking  that  one  passage  from  the  plaintiff's  book  would  be 
no  ground  for  granting  an  injunction.  As  regards  the  population 
returns,  his  Lordship  believed  that  the  defendant  did  not  go  to 
the  1861  tables;  and  also  believed,  that  what  he  termed  his  obser- 
vations were  founded  upon  calculations  from  the  plaintiff's  table ; 
but  that,  again,  would  be  no  ground  for  granting  an  injunction. 
If,  in  point  of  fact,  the  defendant  had  confessed  that  he  had  done 
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that  particular  thing,  the  answer  would  have  been  at  once,  that 
-was  a  use  which  he  might  make  of  the  materials  which  wer6 
furnished  to  him  by  the  plaintiff  in  his  book.  The  plaintifif  in 
respect  of  that  was  not  entitled  to  an  injunction,  for  it  was 
neither  copying,  nor  copying  with  a  colourable  alteration.  Then, 
this  further  observation  might  be  made,  that  upon  referring  to 
the  MSS.  it  was  beyond  all  question  that  great  labour  and  a  large 
amount  of  time  must  have  been  employed,  even  if  the  mere  labour 
of  writing  those  MSS.  and  nothing  else  was  considered ;  but  his 
Lordship  was  satisfied  that  the  defendant  bestowed  a  great  deal  of 
labour  and  time  on  those  MSS.,  and  also,  that  there  was,  on  his 
part,  at  all  events,  some  research.  His  Lordship  was  also  satis- 
fied of  this,  which,  in  dealing  with  a  question  of  copyright  with 
reference  to  books  such  asr  these,  was  of  great  importance, —  that 
the  book  of  the  defendant  was  his  own  composition,  in  this  sense, 

that  wherever  he  got  the  materials  from  they  were  worked 
[*  269]   up  by  him  into  his  own  *  language.     No  doubt  that  was 

what  the  Vice  Chancellor  referred  to  when  he  said  that 
the  defendant  was  very  skilful  in  using  materials  which  he  had 
gathered  from  other  sources,  and  had  worked  them  up  in  his  own 
shape  and  language.  Between  the  style  of  the  plaintiff  and  the 
style  of  the  defendant  there  was  a  very  material  difierence ;  the 
defendant  did  not  write  at  all  in  the  plaintiff's  style,  nor  tlie 
plaintiff  in  the  defendant's  style.  That  brought  his  Lordship  to 
the  conclusion  that  there  had  been  really  no  such  use  made  by 
the  defendant  of  the  plaintiff's  book  as  entitled  the  plaintiff  to  an 
injunction,  though  the  defendant  was  much  more  indebted  to  the 
plaintiff's  book  than  he  had  at  all  admitted.  His  Lordship  was 
satisfied  that  the  suggestion  to  the  defendant  with  reference  to 
Gildas  was  from  the  plaintiff's  book,  and  that  he  had  also  made 
use  of  other  suggestions  from  the  plaintiff's  book ;  but,  still,  that 
he  had  not  made  use  of  them  in  such  a  way  as  to  entitle  the  plain- 
tiff to  an  injunction.  His  Lordship  had  not  the  least  doubt  that 
the  defendant  examined  for  himself  the  prior  authors  to  whom 
reference  had  been  made,  especially  Hardy's  "  Monumenta  Histor- 
ica, "  and  Prichard's  *  Physical  History  of  Mankind, '  and  probably 
he  had  some  other  resources.  That  being  so,  no  injunction  could 
be  granted.  The  book  was  really  the  composition  of  the  defend- 
ant, and  written  in  his  own  language.  As  to  the  costs,  his  Lord- 
ship was  rejoiced  to  think  that  it  was  in  the  power  of  this  Court 
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to  dismiss  this  bill,  so  that,  at  all  events,  the  defendant  would  get 
no  costs  of  any  kind,  or  in  any  shape.  In  the  first  place,  the 
answer  contained  a  passage  which  was  not  justified,  which  it  was 
hardly  too  strong  to  say  was  wholly  untrue.  His  Lordship  thought 
further  that  the  defendant's  evidence  in  the  Court  below  was  not 
ingenuous;  and  if  the  Vice -Chancellor  granted  an  injunction 
against  him,  the  defendant  had  only  himself  to  thank  for  it  His 
Lordship  hoped  and  trusted  that  it  would  be  a  lesson  to  the  de- 
fendant; he  would  act  far  more  wisely  if  he  dealt  in  these  matters 
fairly  and  openly,  and  if  when  he  took  the  labour  of  another  he 
acknowledged  it  To  some  extent  he  had  taken  the  labour  of  the 
plaintifif  in  this  case ;  and  if  he  had  freely,  fairly,  and  openly 
acknowledged  it,  the  plaintiff  would  not,  as  his  Lordship  believed, 
have  brought  the  suit  into  Court 

ENGLISH  NOTES. 

Examples  of  the  rule  that  a  man  is  not  allowed  to  servilely  avail 
himself  of  the  work  of  another,  are  afforded  by  such  cases  as  Maple  & 
Co.  V.  Junior  Arm^j  &  Navy  Stores  (C.  A.  1882),  21  Ch.  D.  369,  62 
L.  J.  Ch.  67, 47  L.  T.  689,  31  W.  E.  70;  Walt&r  v.  Steinkopff  (1892), 
1892,  3  Ch.  489,  61  L.  J.  Ch.  621,  67  L.  T.  184;  and  Jarrold  v.  Houl- 
ston  (1857),  3  K.  &  J.  708  (see  citation  from  the  judgment,  p.  82, 
ante) . 

The  matter  copied  must,  however,  be  material  and  substantial. 
Chatterton  v.  Cave  (H.  L.  1878),  3  App.  Cas.  483,  47  L.  J.  C.  P.  645, 
38  L.  T.  397,  26  W.  R.  498.  In  that  case  the  plaintiffs  were  the  pro- 
prietors  of  the  copyright  in  a  drama  founded  upon  Eugene  Sue's  well- 
known  novel,  "Le  Juif  Errant.''  This  dramatic  version  contained 
two  scenes  which  were  not  suggested  by  the  novel,  but  had  been  added 
by  the  adapter.  The  defendant  produced  another  adaptation  which 
contained  the  two  added  scenes  of  the  plaintiff's  drama,  but  was  in  other 
respects  founded  entirely  upon  the  novel  itself.  It  bad  been  found  as 
a  fact  by  Lord  Colertdge,  who  tried  the  case  without  a  jury,  that  with 
the  exception  of  the  added  scenes,  the  work  was  not  a  copy  from,  or 
colourable  imitation  of  the  plaintiff's  drama.  The  House  of  Lords 
unanimously  affirmed  the  two  unanimous  judgments  of  the  Court  of 
Common  Pleas  and  of  the  Court  of  Appeal,  and  held  that,  as  the  added 
scenes  were  not  in  point  of  fact  a  material  and  substantial  part  of  the 
plaintiff's  work,  the  action  could  not  be  maintained,  and  that  the  de- 
fendant was  entitled  to  ret«ain  the  judgment  entered  in  his  favour. 

The  remarks  of  Lord  Eldon  in  Wilkins  v.  Aikin  (1810),  17  Ves. 
422,  11  R.  R.  118,  also  support  the  view  that  the  copying  must  be 
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AMERICAN  NOTES. 

The  difference  between  an  abridgment  and  a  compilation  is  admirably 
pointed  out  in  67«ry*jr  Ex^n  v.  Holcombe,  4  Mcl.<ean  (U.  S.  Circ.  Ct.),  306, 
and  the  greater  weakness  of  the  latter  is  shown.  This  doctrine  is  instruc- 
tively applied  in  List  Pub,  Co.  v.  Keller,  30  Federal  Reporter,  772,  where 
it  is  held  that  a  compiler  of  a  society  directory  may  not  copy  a  pre- 
vious work,  and  the  case  of  Kelly  v.  Morris  is  cited  and  its  doctrine 
adopted.  The  Court  say :  "  They  are  designed  to  provide  a  catalogue 
in  convenient  form  of  the  names  and  addresses  of  a  selected  class  of 
eligible  persons.  They  are  original  to  the  extent  that  the  selection  is 
original.  Their  commercial  value  depends  upon  the  judgment  and  knowl- 
edge of  the  author  respecting  the  social  standing  and  society  relations 
of  a  limited  class  of  the  general  public.  When  the  selection  is  made,  each 
compiler  must  of  necessity  reproduce  the  same  names  and  addresses,  so  far  as 
the  selections  coincide,  and  must  arrange  them  in  alphabetical  order.  The 
law  of  copyright  only  requires  the  subsequent  compiler  to  do  for  himself  that 
which  the  first  compiler  has  done.  The  same  sources  of  original  information 
are  open  to  each.  Either  of  the  present  parties  could  lawfully  use  the  general 
city  directory  to  obtain  the  correct  addresses  of  the  selected  persons ;  nor'is  it 
doubted  that  the  defendant  had  the  right  to  use  the  complainant's  book  for 
the  purpose  of  verifying  the  orthography  of  the  names,  or  the  correctness 
of  the  addresses  of  the  persons  selected.  But  if  the  defendant  has  used  the 
List  to  save  himself  the  trouble  of  making  an  independent  selection  or  classi- 
fication of  the  persons  whose  names  appear  in  the  Social  Register,  although 
he  may  have  done  so  to  a  very  limited  extent,  he  has  infringed  the  complain- 
ant's copyright."  The  defendant's  book  contained  only  about  1,800  of  the 
6,000  names  in  the  plaintiff's,  but  as  it  also  contained  39  noticeable  errors  of 
the  plaintiff's  book,  it  was  deemed  clear  that  it  was  but  a  copy,  although  it  did 
"  abridge  "  the  number  of  people  apparently  in  "  society." 

In  ChiU  V.  Gronlw\fl,M  Federal  Reporter,  145,  it  was  held  an  infringement 
to  copy  the  definitions  in  a  Swedish-English  dictionary,  no  matter  how  short, 
and  although  the  roots  in  words  of  different  terminations  from  the  same  root 
were  omitted. 

The  case  of  GUmore  v.  Anderson,  38  Federal  Reporter,  846,  is  instructive. 
This  was  an  action  brought  by  the  author  of  a  Life  of  President  Garfield  for  in- 
fringement by  a  book  entitled  "  From  Canal  Boy  to  President."  The  Court  said : 
"  The  most  difficult  question  is  whether  there  has  in  fact  been  any  substantial 
infringement.  Some  of  the  parts  in  question  are  quotations  from  conversations, 
letters,  and  speeches ;  in  some,  prominent  words  of  statements  are  taken,  and 
used  with  others  to  convey  the  same  idea ;  in  others,  the  substance  of  expres- 
sion is  taken  with  small  variations  of  language ;  and  in  some  instances  por- 
tions of  considerable  length  are  copied  verbatim.  The  speeches,  letters,  and 
conversations,  taken  by  themselves  alone,  are  facts  not  understood  to  be  the 
subjects  of  a  copyright.  Gary  v.  Longman,  1  East,  358 ;  Banks  v.  Manchester, 
128  U.  S.  244.  But  that  these  were  used  in  making  up  the  work  copyrighted 
would  not  seem  to  deprive  it  of  protection.    2  Kent,  Comm.  381 ;  Callaghan 
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V.  Myersy  128  U.  S.  617.  Neither  does  the  using  of  parts  as  quotations  appear 
to  avoid  liability  for  taking  them  to  make  up  another  work.  2  Kent's  Comm., 
382.  .  .  .  The  work  of  Gilmore  was  written  for  a  presidential  campaign,  and 
that  of  Alger  for  young  persons,  and  this  difference  of  purposes  is  relied  upon 
as  a  justification.  But  the  author's  right  is  absolute  when  perfected,  and  the 
purpose  of  invasion  nowhere  appears  to  be  made  an  excuse  for  it.  According 
to  the  defendant  Alger's  own  account  of  his  writing  his  book,  he  procured 
Gilmore's  and  others  at  the  beginning,  and  wrote  important  parts  of  his  with 
Gilmore's  constantly  open  before  him.  Still  the  use  made  of  other  parts  than 
the  second  and  third  parts  of  Gilmore's  book  would  not  indicate  as  matter  of 
fact  a  material  appropriation  of  his  writing.  But  so  much  of  the  ideas,  lan- 
guage, and  mode  of  expression  of  Gilmore  in  these  chapters  is  carried  into 
the  defendant's  book  a«  to  show  that  Alger  did  not  stop  with  the  use  of  Gil- 
more's book  for  information  only,  but  appropriated  parts  of  it  to  making  up 
his  own.  This,  according  to  the  decision  of  the  Supreme  Court  in  Callaghan 
V.  Mf/erit,  128  U.  S.  617,  as  well  as  other  authorities  before  mentioned,  appears 
to  amount  to  infringement  of  the  exclusive  privilege  held  out  by  the  copyright. 
Some  of  the  material  from  Gilmore's  book  so  used  by  Alger  had  previously 
been  used  by  others,  without  right,  and  was  taken  by  him  from  their  works. 
That  he  found  it  there  is  somewhat  relied  upon  as  a  ground  for  considering  it 
public  property.  Those  acts  of  others  would  not,  however,  remove  the  pro- 
tection of  the  copyright,  nor  furnish  any  excuse  for  him." 

In  Callaghan  v.  Myers,  supra,  the  Court  cite  with  approval  the  language  of 
the  Court  below  as  follows :  "  It  is  true  that  in  each  volume,  perhaps  in  the 
majority  of  cases,  there  is  the  appearance  of  independent  labour  performed  by 
them,  without  regard  to  the  volumes  prepared  by  Mr.  Freeman ;  but  yet  in 
every  volume  it  is  also  apparent  that  Mr.  Freeman's  volumes  were  used ;  in 
some  instances  words  and  sentences  copied  without  change,  in  others  changed 
only  in  form ;  and  the  conclusion  is  irresistible  that  for  a  large  portion  of  the 
work  performed  in  behalf  of  the  defendants,  the  editors  did  not  resort  to 
original  sources  of  information,  but  obtained  their  information  from  the  vol- 
umes of  Mr.  Freeman.  Undoubtedly  it  was  competent  for  an  editor  to  take 
the  opinions  of  the  Supreme  Court,  and  possibly  from  the  volumes  of  Mr. 
Freeman,  and  make  an  independent  work ;  but  it  is  always  attended  with 
great  risk  for  a  person  to  sit  down,  and  with  the  copyrighted  volume  of  law 
reports  Before  him,  undertake  to  make  an  independent  report  of  a  case.  It  is 
not  difficult  to  do  this,  going  to  the  original  sources  of  information,  to  the 
decisions  of  the  Court,  the  briefs  of  counsel,  the  records  on  file  in  the  clerk'a 
office,  without  regard  to  the  regular  volumes  of  reports.  And  any  one  who 
has  tried  it  can  readily  understand  the  difference  between  the  head-notes  of 
two  persons,  equally  good  lawyers,  and  equally  critical  in  the  examination  of 
an  opinion,  when  they  are  made  up  independent  of  each  other ;  and  bearing  in 
mind  this  fact,  it  seems  to  be  beyond  controversy,  that  although  in  many,  and 
perhaps  in  most  instances,  there  is  a  very  considerable  difference  between  the 
head-notes  of  the  defendant's  volumes  and  those  of  the  plaintiff's,  the  latter 
have  been  freely  used  in  the  preparation  of  the  former." 

Both  principal  cases  are  much  cited  in  Drone  on  Copyright 
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No   «.  — GOUBAUD  v.  WALLACE, 
(Q.  B.  D.  1877.) 

RULE. 

Copyright  exists  independently  of  registration,  and  the 
owner  of  a  copyright  work  may  sue  in  respect  of  infringe- 
ments which  have  taken  place  prior  to  registration. 

Goubaud  and  another  v.  Wallace. 

36  L.  T.  704-705  (8.  C.  25  W.  R.  604). 

Copyright  —  Regisiration. 

[704]     The  registration  of  copyright  is  a  condition  precedent  to  suing  for 
infringement,  but  not  to  the  existence  of  the  copyright  itself,  and  that 
the  infringement  took  place  prior  to  registration  is  no  defence. 

This  was  a  demurrer  to  a  statement  of  defence  in  an  action 
for  breach  of  copyright.  The  statement  of  claim  alleged  that  the 
plaintiffs  were  proprietors  of  the  copyright  in  a  book  published  in 
parts,  and  called  "  Life  of  the  Earl  of  Beaconsfield,"  and  had,  before 
action  brought,  entered  their  proprietorship  in  the  registry  of  the 
Stationers'  Company,  as  required  by  5  &  6  Vict.  c.  42,  s.  24,  set 
forth  below,  and  that  the  defendant,  being  the  printer  and  the  pub- 
lisher of  the  newspaper  called  the  "  Morning  Advertiser,"  infringed 
the  said  copyright  by  publishing  portions  of  the  plaintiffs'  book  in 
the  said  newspaper. 

The  material  defence  was  that  the  plaintiffs  had  not  made  the 
entry  required  by  the  statute  before  the  alleged  infringement. 

To  this  defence  the  plaintiffs  demurred,  on  the  ground  that  the 
entry  need  not  have  been  made  before  infringement. 

The  material  sections  of  the  Copyright  Act,  1842,  5  &  6  Vict 
c.  45,  are  as  follows:  — 

13.  It  shall  be  lawful  for  the  proprietor  of  copyright  in  any  book 
heretofore  published,  or  any  book  hereafter  to  be  published,  to 
[*  705]  make  entry  in  the  registry  book  of  *  the  Stationers'  Company, 
of  the  title  of  such  book,  the  time  of  the  first  publication 
thereof,  the  name  and  place  of  abode  of  the  publisher  thereof,  and  the 
name  and  place  of  abode  of  the  proprietor  of  the  copyright  of  the  said 
book,  or  of  any  portion  of  such  copyright  in  the  form  in  that  behalf 
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given  in  the  schedule  to  this  Act  annexed,  upon  payment  of  the  sum  of 
five  shillings  to  the  ofScer  of  the  said  company ;  and  it  shall  he  lawful 
for  every  such  registered  proprietor  to  assign  his  interest  or  any  portion 
of  his  interest  therein  hy  making  entry  in  the  said  book  of  registry  of 
such  assignment,  and  of  the  name  and  place  of  abode  of  the  assignee 
thereof,  in  the  form  given  in  that  behalf  in  the  said  schedule,  on  pay- 
ment of  the  like  sum;  and  such  assignment  so  entered  shall  be  efEect- 
tual  in  law  to  all  intents  and  purposes  whatsoever,  without  being 
subject  to  any  stamp  or  duty,  and  shall  be  of  the  same  force  and  effect 
as  if  such  assignment  had  been  made  by  deed. 

24.  No  proprietor  of  copyright  in  any  book  which  shall  be  first  pub- 
lished after  the  passing  of  this  Act  shall  maintain  any  action  or  suit  at 
law  or  in  equity,  or  any  summary  proceedings  in  respect  of  any  in- 
fringement of  such  copyright,  unless  he  shall  before  commencing  such 
action,  suit,  or  proceeding,  have  caused  an  entry  to  be  made  in  the 
book  of  registry  of  the  Stationers'  Company,  of  such  book  pursuant  to 
this  Act:  Provided  always,  that  the  omission  to  make  such  entry  shall 
not  affect  the  copyright  in  any  book,  but  only  the  right  to  sue  or  pro- 
ceed in  respect  of  the  infringement  thereof  as  aforesaid;  provided  also 
that  nothing  herein  contained  shall  prejudice  the  remedies  which  the 
proprietor  of  the  sole  liberty  of  representing  any  dramatic  piece  shall 
have  by  virtue  of  the  Act  passed  in  the  third  year  of  the  reign  of  his 
late  Majesty  King  William  the  Fourth,  to  amend  the  laws  relating  to 
dramatic  literary  property,  or  of  this  Act,  although  no  entry  shall  be 
made  in  the  book  of  registry  aforesaid. 

Atherley  Jones,  for  the  plaintiflfs,  referred  to  Copinger  on  Copy- 
right, p.  72,  and  argued  that  the  words  of  sect.  24  threw  no  burden 
on  the  proprietor  of  a  copyright  to  register  before  action,  and  that 
without  express  words  no  such  burden  could  exist. 

The  Solicitor-General  (Sir  H.  Giflfard,  Q.  C).  with  him  Bnllef 
and  Child,  for  the  defendant,  cited  Cassell  v.  Stiff,  2  K.  &  J.  279, 
per  Wood,  V.  C.  ;  7  &  8  Vict  c.  12,  and  argued  that  the  intention 
of  the  Legislature  was  that  registration  should  take  place  imme- 
diately on  the  copyright  being  acquired,  inasmuch  as  upon  any 
other  construction  of  the  law,  infringements  might  take  place  with- 
out any  knowledge  on  the  part  of  the  person  infringing. 

Atherley  Jones,  in  reply,  cited  Beckford  v.  Hood,  7  T.  R  620 
4  E.  B.  527. 

Mellor,  J.  I  have  been  much  perplexed  by  the  consideration 
of  the  practical  diflBculties  which  may  arise  from  our  giving  a 
literal  construction  to  the  section,  but  in  the  end  I  have  come  to 
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the  conclusion  that  we  cannot  do  otherwise  than  give  that  con- 
struction to  it.  It  is  plain  that  the  statute  5  &  6  Vict.  c.  45, 
affected  a  material  alteration  in  the  law.  [The  learned  judge  read 
sects.  13  and  24  and  proceeded :  ]  I  am  of  opinion  that  under  these 
sections  the  registration  of  copyright  is  merely  a  condition  prece- 
dent to  the  bringing  an  action  for  infringement,  and  not  to  the 
existence  of  the  copyright  itself.  Registration,  in  fact,  is  necessary 
only  to  perfect  the  right  to  sue,  not  to  create  it. 

Field,  J.  I  also  am  of  opinion  that  the  plaintiffs  are  entitled 
to  judgment,  and  on  this  point  I  have  now  no  doubt  whatever.  On 
reading  the  statute  of  Anne  and  other  statutes  in  pari  materid,  I 
have  come  to  the  conclusion  not  only  that  the  language  is  clear, 
but  also  that  the  language  carries  out  the  intention  of  the  Legisla- 
ture. The  statute  of  Anne  recognised  the  existence  of  copyright, 
but  protected  it  only  by  the  imposition  of  penalties  for  piracy.  Not 
long  after  the  passing  of  the  statute  of  Anne  came  Beckford  v.  Hood 
{swprtb),  in  which  it  was  held  that  an  action  lay  for  infringement 
notwithstanding  the  penalties,  the  imposition  of  which,  by  the 
statute,  it  had  before  been  thought,  barred  the  possessor  of  the 
copyright  of  the  remedy  by  action.  It  seems  perhaps  unnecessary 
to  give  a  specific  remedy  by  action  on  the  case  as  it  is  given  by 
5  &  6  Vict.  c.  45,  s.  15.  Now  the  Solicitor-General  relied  on  sect. 
24  of  5  &  6  Vict.  c.  45,  and  argued  that  it  could  never  have  been 
intended  that  that  section  should  allow  the  proprietor  of  a  copy- 
right to  delay  registration  as  long  as  he  pleased,  so  long  as  he 
registered  before  action.  But  looking  to  5  &  6  Vict.  c.  100,  passed 
in  the  same  session,  with  reference  to  copyright  of  designs,  we  find 
that  where  the  intention  was  different,  different  words  are  used. 
By  sect.  4  of  this  Act  it  is  enacted  that  "no  person  shall  be 
entitled  to  take  the  benefit  of  this  Act,  with  regard  to  any  design 
in  respect  of  the  application  thereof  to  ornamenting  any  article  of 
manufacture,  or  any  such  substance,  unless  such  design  have, 
before  publication  thereof,  been  registered  according  to  this 
Act.  ..."  To  see  the  object  of  registration,  we  must  look  at 
the  words  of  the  statute,  and  these  show  a  clear  intention  on  the 
part  of  the  Legislature  to  alter  the  law.  They  had  the  clause  of 
the  statute  of  Anne  before  them,  and  might  have  adopted  if  they 
pleased,  but  they  did  not  adopt  it  The  preamble  of  5  &  6  Vict.  c.  45, 
shows  that  they  intended  to  go  beyond  that  clause.  This  pream- 
ble states  that  it  is  expedient  to  amend  the  law  relating  to  copy- 
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right,  and  to  afiford  greater  encouragement  to  the  production  of 
literary  works  of  lasting  benefit  to  the  world.  It  is  clear,  there- 
fore, that  the  Legislature  intended  to  alter  the  law,  and  to  give  the 
right  of  action  at  once.  Jtcdgment  for  plaintiffs. 


ENGLISH   NOTES. 

The  view  that  the  Copyright  Acts  deal  with  two  matters,  namely, 
the  right  of  exclusive  reproduction  and  the  registration  of  that  right, 
is  supported  by  the  decision  of  the  Court  of  Appeal  in  London  Print- 
ing,  &c.  Alliance  v.  Cox  (1891),  1891,  3  Ch.  291,  60  L.  J.  Ch.  707,  65 
L.  T.  60,  to  which  reference  has  been  made  on  another  point  (p.  74, 
ante).  The  Court  there  held  that  the  action  could  not  be  maintained 
by  either  plaintiff.  One  of  the  plaintiffs  had  parted  with  his  copy- 
right, and  the  registration  of  himself  as  owner  did  not  confer  a  right 
of  action.  The  other  plaintiff  (the  company)  could  not  sue,  as  they 
had  not  been  registered  as  proprietors. 

Under  the  earlier  Acts  this  distinction  was  clearer,  and  accordingly 
in  Beckford  v.  Hood  (1798),  7  T.  R.  620,  4  R.  R.  527,  it  was  held 
that  an  action  against  the  pirate  for  damages  could  be  maintained, 
although  the  work  was  not  registered  at  Stationers'  Hall. 

It  may  here  be  observed  that  upon  the  subject  of  this  rule  there  is  an 
essential  distinction  between  literary  copyright  and  the  purely  statu- 
tory protection  given  to  paintings,  drawings,  and  photographs  by  25  & 
26  Vict.  c.  68.  By  section  4  of  that  Act,  **  no  action  shall  be  sustain- 
able, nor  any  penalty  be  recoverable  in  respect  of  anything  done  before 
registration."  The  essential  character  of  the  distinction  is  illustrated 
by  the  case  of  Nottage  v.  Jackson  (C.  A.  1883),  11  Q.  B.  D.  627,  52  L. 
J.  Q.  B.  760,  49  L.  T.  339,  32  W.  R.  106,  referred  to  in  the  notes  to 
No.  3  {Grace  v.  Newman),  p.  90,  supra. 

On  the  other  hand,  engravings,  &c.,  having  the  name  of  the  pro- 
prietor engraved  upon  them  pursuant  to  the  Act  of  8  Geo.  II.  c.  13 
(extended  by  15  &  16  Vict.  c.  12,  s.  14),  are  protected  without  any  re- 
quirement as  to  registration.  The  protection  given  to  sculpture, 
models,  and  casts  under  the  Act  54  Geo.  III.  c.  56,  is  on  similar 
lines. 

Where  a  coloured  plate  forms  part  of  a  copyright  book,  duly  regis- 
tered as  such,  it  will  be  protected  by  the  registration  of  the  book, 
although  the  formalities  necessary  to  protect  the  plate,  if  published  sep- 
arately, have  not  been  complied  with,  Comyns  v.  Hyde  (1895),  72  L. 
T.  250,  43  W.  R.  266. 

In  the  case  of  a  work  published  in  serial  parts,  the  registration  of 
the  first  number  is  a  sufficient  compliance  with  the  registration  pro- 
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visions  of  the  Copyright  Act  1842,  as  regards  the  succeeding  numbers. 
Johnson  v.  Newnes  (1894),  1894,  3  Ch.  663,  63  L.  J.  Ch.  753,  71  L. 
T.  392,  42  W.  R.  616. 

In  registering  there  are  some  pitfalls  to  be  avoided.  Under  the 
Copyright  Act  1842  (5  &  6  Vict.  c.  42)  the  registration  of  a  person  as 
publisher  is  insufficient  if  he  is  not  the  first  publisher.  Coote  v.  Judd 
(1883),  23  Ch.  D.  727,  48  L.  T.  205,  31  W.  R.  423.  The  date  of  the 
first  publication  must  be  correctly,  stated.  Thomas  v.  Turner  (C.  A. 
1886),  33  Ch.  D.  292,  56  L.  J.  Ch.  56,  55  L.  T.  534,  35  W.  R.  177. 
In* that  case  the  plaintiff  had  registered  the  third  edition  of  a  work 
which  was  in  fact  a  reprint  of  the  first  edition ;  the  work  was  described 
as  a  third  edition,  and  the  date  of  first  publication  was  given  as  the 
22nd  of  April,  1885,  which  was  the  date  when  the  third  edition  was 
published;  this  was  held  to  vitiate  the  registration,  as  the  date  given 
should  have  been  that  when  the  first  edition  was  published. 

Where  a  newspaper  is  properly  registered  under  the  Copyright  Act 
1842,  the  proprietor  may  maintain  an  action  for  infringement,  although 
the  newspaper  is  not  also  registered  under  the  Newspaper  Libel  and 
Registration  Act  1881.  Gate  v.  Devon,  &c.  Newspaper  Co.  (1889),  40 
Ch.  D.  500,  58  L.  J.  Ch.  288,  60  L.  T.  672,  37  W.  R.  487. 

An  application  may  be  made  to  the  High  Court,  under  5  &  6  Vict, 
c.  45,  and  25  Vict.  c.  68,  by  a  "  person  aggrieved  "  by  any  entry  in  the 
register,  to  have  the  entry  expunged  or  varied.  The  person  making 
the  application  must  show  some  title  in  himself.  Gravels  Case  (1869), 
L.  R.,  4  Q.  B.  715,  20  L.  T.  877.  The  application  may  be  made  by  the 
person  who  made  the  entry.  Ex  parte  Poulton  (1883),  53  L.  J.  Q.  B. 
320,  32  W.  R.  648.  Ex  parte  Hutehins  &  Romer  (1878),  4  Q.  B.  D. 
90,  48  L.  J.  Q.  B.  29,  39  L.  T.  396,  27  W.  R.  261,  contains  some  use- 
ful observations  on  the  meaning  of  the  words  "person  aggrieved;" 
the  Court  of  Appeal  in  that  case,  however,  took  a  different  view  of  the 
facts,  and  held  that  the  person  on  the  register  had  no  title  to  the  work 
there  in  question,  and  that  the  applicants  were  the  only  persons  en- 
titled to  be  entered.  4  Q.  B.  D.  483,  48  L.  J.  Q.  B.  505,  41  L.  T.  144, 
27  W.  R.  857. 

AMERICAN  NOTES. 

"  That  an  author,  at  common  law,  has  a  property  in  his  manuscript,  and 
may  obtain  redress  against  any  one  who  deprives  him  of  it,  or  by  improperly 
obtaining  a  copy  endeavours  to  realize  a  profit  by  its  publication,  cannot  be 
doubted."  Whealon  v.  Peters,  8  Peters  (U.  S.  Sup.  Ct.),  655;  Bartlett  v.  Crit- 
tenden, 5  McLean  (U.  S.  Sup.  Ct.),  32.  In  the  latter  the  Court  said :  «  We 
have  to  say  whether  the  writer  has  a  right  of  property  in  his  own  manuscript 
That  he  has  such  a  property  in  his  own  literary  labour  until  he  shall  relin- 
quish it  by  contract  or  by  some  unequivocal  act  would  seem  to  be  clear." 


E.  C.  VOL.  VII.]  COPYRIGHT.  133 


No.  8.  —  Ooubaiid  ▼.  WsUmw.  —  Hotel. 


**  We  think  there  is  a  difference  in  principle  between  the  right  to  republish  a 
printed  work  and  the  exclusive  right  of  an  author  to  publish  his  own  manu- 
script. A  man  may  write  without  any  intention  to  publish.  He  may  treat  of 
principles  and  characters  without  restraint,  with  a  view  to  his  mental  improve- 
ment, or  from  some  other  motive,  without  incurring  any  responsibility  so 
long  as  the  manuscript  remains  unpublished.  It  is  therefore  essential,  in  all 
proceedings  for  a  libel,  to  prove  publication  ;  and  there  is  no  law  which  can 
compel  an  author  to  publish.  No  one  can  determine  this  essential  matter  of 
publication  but  the  author.  His  manuscripts,  however  valuable,  cannot  with- 
out his  consent  be  seized  by  his  creditors  as  property.  They  are  valueless  to 
all  the  world,  except  to  the  author  and  his  representatives,  or  to  such  persons 
as  he  shall  transfer  them." 

In  Goldmark  v.  Kreling,  25  Federal  Reporter,  849,  it  was  held  that  the 
owner  of  an  uncopyrighted  opera  may  obtain  an  injunction  against  its  unau- 
thorized performance.  The  question  was  learnedly  treated  by  three  judges, 
who  regarded  it  as  a  novel  case.  *^  It  rests  simply  upon  the  common  law.  A 
party  has  either  his  action  at  law  for  his  damages  or  his  bill  in  equity  to  re- 
strain the  defendant  and  recover  such  profits  as  he  can  obtain."  "  The  bill 
in  this  case,  it  seems  to  me,  is  like  a  bill  to  restrain  a  party  from  destroying 
heir-looms  oi:  publishing  family  letters,  where,  if  the  thing  is  done,  the  iujm*y 
is  irremediable."  '*  It  is  the  right  of  an  owner  of  a  piece  of  Uterary  property 
to  be  protected.  His  pride  as  an  author  must  be  considered.  He  has  a  right 
to  choose  his  own  licensee." 

The  same  doctrine  was  declared  in  respect  to  an  unpublished  play,  in 
French  v.  Maguire^  55  Howard,  Practice  Reports  (Xew  York),  471.  The 
Court  said :  "  It  was  very  early  the  policy  of  the  common  law  to  protect 
authors  in  the  enjoyment  of  the  pecuniary  benefits  of  their  literary  produc- 
tions. And  these  probably  extended  so  far  as  to  include  the  unlimited  right 
of  publication  and  sale.  But  this  was  afterwards  so  far  changed,  on  account 
of  the  statute  of  Ann,  by  the  decision  made  in  the  House  of  Lords  in  the  case 
of  Becket  and  Donaldson  ^  as  to  exclude  the  author's  right  after  publication. 
That  was  considered  an  abandonment  of  the  author's  exclusive  right,  and 
since  then  it  has  been  protected  after  publication  only  under  the  laws  provid- 
ing an  exclusive  copyright  An  instructive  history  of  the  contest  attended 
with  this  result  will  be  found  in  Curtis  on  Copyright  (49-68).  But  it  only 
deprived  the  author  of  his  exclusive  right  after  publication.  Before  publicsr 
tion  it  has  continued  to  be  maintained  the  same  as  it  was  first  assured.  And 
the  law  still  continues  to  maintain  and  protect  the  right  of  the  author  to  his 
unpublished  manuscript  or  composition  the  same  as  it  formerly  did,  indepen- 
dently of  the  statute  concerning  copyrights." 

This  principle  is  impliedly  recognized  in  Cnllaghan  v.  MyerSy  128  United 
States,  658,  the  case  of  aUeged  infringement  of  the  Mr.  Freeman's  labours  as 
reporter  of  the  Illinois  Supreme  Court.  The  Court  said :  "  We  perceive  no 
reason  why  Myers  or  Myers  &  Chandler  could  not  become  the  owner  by 
parol  transfer  of  whatever  right  Mr.  Freeman,  prior  to  the  taking  of  the  copy- 
right, had  to  convey.  While  the  work  was  in  manuscript  no  written  transfer 
of  such  manuscript  from  Mr.  Freeman  was  necessary,  because  the  copyright 
had  not  yet  been  taken." 
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See  BoucicauU  v.  Wood,  2  Bissell  (U.  S.  Circ.  Ct.),  34 ;  Roberts  v.  Myet^i, 
23  Law  Reporter,  398. 

Mr.  Morgan  (Law  of  Literature,  p.  886),  says :  "  This  copyright  before 
publication  is  the  more  ancient  of  the  two.  It  is  the  exclusive  privilege 
of  first  publishing  any  original  material  product  of  intellectual  labour.  Its 
basis  is  property,  and  it  depends  entirely  on  the  common  law." 

By  Act  of  Congress  of  July,  1870,  it  is  provided  that  any  person  who 
shall  print  or  publish  any  manuscripts  whatever,  without  the  consent  of  the 
author  or  proprietor  first  obtained,  shall  be  liable  for  all  damages  occasioned 
thereby. 


No.   9.  —  HAUFSTAENGL   ART   PUBLISHING  CO.  v, 
HOLLOWAY. 
(Q.  B.  D.  1893.) 

RULE. 

For  the  purpose  of  the  International  Copyright  Act, 
1886  (49  &  50  Vict.  c.  33),  it  is  sufficient  that  the  foreigner 
has  complied  with  the  requirements  of  the  country  in  which 
the  work  was  first  published,  and  it  is  not  necessary  that 
he  should  also  comply  with  the  provisions  of  an  English 
statute  as  to  registration.  • 

HaufBtaengl  Art  Publishing  Company  y.  HoUoway. 

62  L.  J.  Q.  B.  847-352  (s.  c.  1893,  2  Q.  B.  1 ;  68  L.  T.  676). 

Copyright.  —  International  —  Work  of  Art. 

[347]  The  International  Copyright  Act,  1886,  §  6,  is  retrospective,  and  aj)- 
plies  to  all  literary  and  artistic  works  produced  before  the  date  of  the 
Order  in  Council  of  the  28th  of  November,  1887,  whether  produced  before  or 
after  the  25th  of  June,  1886,  the  date  of  the  passing  of  the  Act.  This  Act, 
taken  in  connection  with  the  Convention  of  Berne  and  of  the  Order  in  Coun- 
cil, casts  no  obligation  upon  foreigners  to  register  under  the  Copyright  Act, 
1842,  in  the  case  of  a  book ;  nor  under  the  Fine  Arts  Copyright  Act,  1862,  in 
the  case  of  a  painting. 

This  was  an  action  tried  before  Charles,  J.,  without  a  jury, 
brought  by  the  plaintiffs,  proprietors  of  a  copyright  in  a  picture, 
against  the  defendants  who  had  caused  photographs  of  the  picture 
to  be  copied  on  their  trade  cards.     The  plaintiffs  claimed  dam- 
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ages,  an  injunction,  and  delivery  up  of  all  unlawful  copies  in  the 
defendants'  possession. 

Finlay,  Q.  C. ,  and  Scrutton,  for  the  plaintiffs. 

Sir  E.  Clarke,  Q.  C,  Chadwyck  Healey,  Q.  C,  and  Methold, 
for  the  defendants.  Gar,  adv.  vult, 

[The  facts  and  circumstances  of  the  case,  together  with  the  gist 
of  the  arguments  and  authorities  cited,  are  fully  set  out  and  dealt 
with  in  the  written  judgment  of  the  Court] 
Charles,  J.  (on  April  15),  delivered  judgment  as  follows :  — 
The  plaintiff  company  are  the  proprietors  of  copyright,  both  in 
Grermany  and  the  United  Kingdom  in  a  picture  called 
the    "  Guardian    Angel. "      It  was    painted   *  for  their   [*  348] 
assignor,  Haufstaengl,  on  commission  in  1884     It  was 
exhibited  at  Berlin  in  1886,  but  no  copies  were  allowed  to  be 
taken.     The  painter's  name,  Bernard  Plockhorst,  was  placed  on 
the  picture.     The  copyright  was  assigned  to  the  plaintiff  company 
on  the  27th  of  March,  1889.     The  defendants,  Messrs.  Holloway, 
are  sole  proprietors  of  Holloway 's  pills,  and  have  caused  photo- 
graphs of  the  picture  to  be  copied  on  to  cards  which  they  issue 
for  the  purposes  of  their  trade.     They  had  bought  these   copies 
from  a   firm  of  Messrs.   Beckman  Brothers,  under   orders  given 
between  the  9th  of  June,  1887,  and  the  14th  of  August,  1890. 
The  copies  supplied  in  conformity  with  the  earliest  order  were 
made  or  produced  in  England  by  Messrs.  Eiddle  &  Couchman. 
The  design  was  afterwards  somewhat  changed,  and  the  later  copies 
were  made  or  produced  in  Germany.     It  was  not  denied  that  all 
the  copies  were  infringements.     The  questions  raised  were  ques- 
tions of  law  only,  and  in  order  to  appreciate  them  it  is  necessary 
to  refer  in  some  detail  to  the  legislation  in  this  country  affecting 
copyright  of  works  of  art  and  books  published  in  foreign  coun- 
tries.    But  before  doing  so,  I  should  state  that  the  plaintiffs, 
who,  in  1891,  had  discovered  the  infringement,  registered  their 
copyright  (under  the  Fine   Arts  Copyright  Act,   1862).     If  this 
registration  was  unnecessary,  the  damages  were  agreed  at  £100. 
If  it  was  necessary,  the  damages  were,  in  my  opinion,  nominal, 
the  writ  having  been  issued  within  a  few  days  of  the  English 
registration,  and   the  defendants  having  given   an   undertaking 
immediately  to  discontinue  the  sale  of  any  copies  of  the  picture. 
The  first  Act  to  which  reference  must  be  made  is  7  Vict  c.  12, 


136  COPYRIGHT. 


No  9.  —  Hftubtaeiigl  Art  PaUuhing  Co.  t.  Hdloway,  68  L.  J.  0.  B.  848. 

which,  after  repeating  the  International  Copyright  Act  (1  &  2 
Vict.  c.  59),  enacted,  section  2,  that  her  Majesty,  by  Order  in 
Council,  might  direct  that  author  of  books,  prints,  and  other 
works  of  art  published  abroad  should  have  such  copyright  here  as 
the  order  should  provide.  Section  3  enacted  that  if  the  order 
applied  to  books  the  copyright  law  as  to  books  first  published  here 
sliould  apply  to  the  books  to  which  the  order  related  (with  certain 
exceptions).  Section  4  contained  similar  provisions  as  to  prints 
and  other  works  of  art  Section  6  enacted,  among  other  things, 
that  in  the  case  of  a  book  the  name  and  place  of  abode  of  the 
author,  the  name  and  place  of  abode  of  the  proprietor  of  the  copy- 
right thereof,  the  time  and  place  of  the  first  publication  thereof  in 
the  foreign  country  named,  should  be  entered  in  the  register  book 
of  the  Company  of  Stationers  in  London,  and  a  printed  copy 
delivered  to  the  ofl&cer  of  the  Stationers'  Company  at  their  hall. 
There  are  similar  provisions  in  the  same  section  as  to  prints  or 
other  works  of  art  This  Act  was  caDed  the  International  Copy- 
right Act.  Many  Orders  in  Council  were'  issued  under  its  provi- 
sions, and  much  difference  of  practice  prevailed  in  the  various 
countries  to  which  the  orders  applied.  In  order  to  obviate  the 
inconveniences  which  thus  arose  a  conference  of  the  Powers  was 
held  in  1887  at  Berne,  and  a  convention,  drafted  in  1885,  was 
agreed  to  on  the  5th  of  September,  1887,  between  her  Majesty 
and  other  Sovereigns,  among  whom  was  the  German  Emperor. 
Meanwhile  the  International  Copyright  Act,  1886  (49  &  50  Vict 
c.  33),  was  passed.  That  Act,  after  reciting  that  a  draft  con- 
vention had  been  agreed  on  at  Berne,  and  it  was  expedient  to 
enable  her  Majesty  to  accede  to  it,  enabled  her  to  issue  Orders 
in  Council  confirming  the  convention.  Accordingly,  an  Order 
in  Council  was  issued  on  the  28th  of  November,  1887,  which  was 
directed  to  come  into  operation  on  the  6th  of  December.  The 
rights  of  foreign  authors  in  England  now,  therefore,  rest  mainly 
on  the  Berne  Convention  of  the  5th  of  September,  1887,  and  the 
order  of  the  6th  of  December,  1887,  issued  under  the  authority  of 
the  Act  of  1886.  It  is  necessary,  therefore,  to  examine  their 
provisions  with  some  minuteness.  The  convention  is  expressed 
to  be  "  for  protecting  effectually  and  in  as  uniform  a  manner  as 
possible  the  rights  of  authors  over  their  literary  and  artistic 
works, "  and  by  article  2  it  provides  that  "  authors  of  any  of  the 
countries  of  the  union  shall  enjoy  in  the  other  countries  for  their 
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works,  whether  published  in  one  of  those  countries  or  unpub- 
lished, the  rights  which  the  respective  laws  do  now  or  hereafter 
may  grant  to  natives.  The  enjoyment  of  these  rights 
is  subject  to  the  *  accomplishment  of  the  conditions  and  [*  349] 
formalities  prescribed  by  law  in  the  country  of  origin  of 
the  work,  and  cannot  exceed  in  the  other  countries  the  term 
of  protection  accorded  in  the  country  of  origin.  "  Article  11  pro- 
vides that,  "  in  order  that  the  authors  of  works  protected  by  the 
present  convention  shall,  in  the  absence  of  proof  to  the  contrary, 
be  considered  as  such,  and  be  consequently  admitted  to  institute 
proceedings  against  pirates  before  the  Courts  of  the  various 
countries  of  the  union,  it  will  be  sufficient  that  their  name  be 
indicated  on  the  work  in  the  accustomed  manner.  ...  It  is 
nevertheless  agreed  that  the  tribunals  may,  if  necessary,  require 
the  production  of  a  certificate  from  the  competent  authority,  to 
the  effect  that  the  formalities  prescribed  by  law  in  the  country 
of  origin  have  been  accomplished  as  contemplated  in  article  2. " 
Article  14  provides  that,  "  under  the  reserves  and  conditions  to 
be  determined  by  common  agreement,  the  present  convention 
applies  to  all  works  which  at  the  moment  of  its  coming  into  force 
have  not  yet  fallen  into  the  public  domain  in  the  country  of 
origin. "  The  Order  in  Council  of  the  28th  of  November,  1887, 
schedules  the  convention,  and  provides  that  from  the  6th  of 
December  it  shall  have  full  effect  throughout  her  Majesty's 
dominions,  and  that  it  shall  extend  (among  other  countries)  to 
Germany.  Clause  3  is  as  follows :  "  The  author  of  a  literary 
or  artistic  work  which  on  or  after  the  commencement  of  this  order 
is  first  produced  in  one  of  the  foreign  countries  of  the  Copyright 
Union  shall,  subject  as  in  this  order  and  in  the  International 
Copyright  Acts,  1845  to  1886,  mentioned,  have  as  respects  that 
work  throughout  her  Majesty's  dominions  the  same  right  of  copy- 
right, including  any  right  capable  of  being  conferred  by  an 
Order  in  Council  under  section  2  or  section  5  [which  refers  to 
dramatic  pieces  and  musical  compositions]  of  the  International 
Copyright  Act,  1844,  or  under  any  other  enactment,  as  if  the  work 
had  been  first  produced  in  the  United  Kingdom,  and  shall  have 
such  right  during  the  same  period :  provided  that  the  author  of 
a  literary  or  artistic  work  shall  not  have  any  greater  right  or 
longer  term  of  copyright  therein  than  that  which  he  enjoys  in 
the  country  in  which  the  work  is  first  produced.     The  author  of 
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any  literary  or  artistic  work  first  produced  before  the  commence- 
ment of  this  order  shall  have  the  rights  and  remedies  to  which 
he  is  entitled  under  section  6  of  the  International  Copyright  Act, 
1886.  • 

By  section  1,  sub-section  2,  of  that  statute,  the  Acts  mentioned 
in  the  first  schedule  were  collectively  referred  to  as  "  International 
Copyright  Acts, "  those  in  the  second  as  "  Copyright  Acts. " 
Among  the  former  was  the  Act  of  1844;  among  the  latter  the  Fine 
Arts  Copyright  Act  1862  (25  &  26  Vict  c.  68),  to  which  I  shall 
have  presently,  in  connection  with  the  second  question  which 
is  raised  in  this  case,  more  fully  to  advert  By  the  4th  section, 
sub-section  1,  it  was  enacted  that  **  where  an  order  respecting  any 
foreign  country  is  made  under  the  International  Copyright  Acts,  the 
provisions  of  those  Acts  with  respect  to  the  registry  and  delivery 
of  copies  of  works  shall  not  apply  to  works  produced  in  such 
country  except  so  far  as  provided  by  the  order.  •  By  section  6  it 
was  enacted  that  "  where  an  Order  in  Council  is  made  under  the 
International  Copyright  Acts  with  respect  to  any  foreign  country, 
the  author  and  publisher  of  any  literary  and  artistic  work  first 
produced  before  the  date  at  which  such  order  comes  into  operation 
shall  be  entitled  to  the  same  rights  and  remedies  as  if  the  said 
Acts  and  this  Act  and  the  said  order  had  applied  to  the  said  for- 
eign country  at  the  date  of  the  said  production :  provided  that 
where  any  person  has  before  the  date  of  the  publication  of  an  Order 
in  Council  lawfully  produced  any  work  in  the  United  Kingdom, 
nothing  in  this  section  shall  diminish  or  prejudice  any  rights  or 
interests  arising  from  or  in  connection  with  such  production  which 
are  subsisting  and  valuable  at  such  date. "  By  section  11  the 
word  "  produced  "  means  **  published  or  made.  *  The  Order  in 
Council  of  the  28th  of  November,  1887,  did  not  provide  for  the 
application  of  any  of  the  provisions  of  the  International  Copyright 
Acts  with  respect  to  registry  and  delivery  of  copies  of  works,  and 

it  was,  therefore,  unnecessary  for  the  plaintifi's  to  register 
[*  350]   their  picture  under  the  *  International  Copyright  Act  of 

1844.  In  Germany,  since  1876,  there  has  been  copyright 
in  German  works  of  art  If,  as  in  the  present  case,  the  painter 
is  named  on  the  picture,  the  copyright  subsists  for  his  life  and 
thirty  years  afterwards,  and  in  the  case  of  a  named  author  no 
registration  in  Germany  is  necessary.  Having  regard  to  the 
terms  of  article  2  of  the  Berne  Convention,  it  does  not  appear 
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necessary  tx)  decide  whether  the  exhibition  of  the  picture  at  Berlin 
amounted  to  a  publication  or  not.  In  this  state  of  the  law  and 
of  the  facts  three  questions  present  themselves  for  decision,  — 
First,  does  the  Copyright  Act  of  1886  (49  &  50  Vict  c.  33.  s.  6) 
apply  to  works  published  or  made  before  the  date  of  its  being 
passed  (the  25th  of  June,  1886)  ?  Secondly,  must  the  copyright 
be  registered  under  the  provisions  of  the  Fine  Arts  Copyright 
Act,  1862  (25  &  26  Vict.  c.  68),  in  order  to  entitle  the  owner  to 
sue  in  respect  of  an  infringement?  Thirdly,  does  the  proviso  of 
section  6  of  the  Act  of  1886  protect  the  defendants?  With 
regard  to  the  first  question,  I  am  unable  to  feel  any  doubt  that  the 
Act  of  1886,  section  6,  applies  to  all  literary  and  artistic  works 
produced  before  the  date  of  the  Order  in  Council,  whether  they 
were  produced  before  or  after  the  passing  of  the  Act  The  words 
do  not  oblige  me  to  hold  the  contrary,  and  to  do  so  would,  in 
my  opinion,  unduly  limit  the  scope  of  the  statute  in  a  manner 
which  cannot  have  been  intended,  and  would  render  the  Order  in 
Council  ineffectual  in  a  large  number  of  cases  to  which  I  believe 
it  was  meant  to  apply.  But  it  is  said  that  in  adopting  this  con- 
struction I  am  offending  against  the  maxim,  "  Nova  constitutio, 
futuris  formam  imponere  debet,  non  praeteritis, "  and  giving  to  a 
section  not  expressly  retrospective  in  its  language  a  retrospective 
operation.  The  case  of  Lauri  v.  Benad,  [1892]  3  Ch.  402;  61 
L.  J.  Ch.  580 ;  was  referred  to  in  support  of  this  view,  and  reliance 
was  especially  placed  on  some  passages  in  the  judgments  of  Lord 
Justice  LiNDLEY  and  Lord  Justice  Kay.  That  case,  however, 
merely  decides  that  the  language  of  section  6  does  not  revive  an 
already  extinguished  right  It  does  not  re-create  an  expired  copy- 
right, —  copyright  in  a  translation  which  had  come  to  an  end 
before  the  Act  of  1886  came  into  operation.  There  is  not,  either 
in  the  language  of  the  judgments  or  in  the  decision  itself,  anything 
inconsistent  with  the  conclusion  at  which  I  have  arrived.  I  am 
not,  as  it  seems  to  me,  giving  the  enactment  any  retrospective 
operation  beyond  what  its  words  require.  I  regard  it  as  co- 
extensive with  article  14  of  the  Berne  Convention,  and  think  that 
it  may  properly  be  applied  in  accordance  with  the  introductory 
words  of  the  convention  for  the  effectual  protection  of  authors 
generally,  as  well  of  foreign  authors  whose  works  were  published 
or  made  when  the  Act  was  passed,  as  of  foreign  authors  who 
thereafter  should  publish  or  make  works  abroad.     It  may  be  here 
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observed  that  this  construction  was  placed  on  the  section  by  Mr. 
Justice  Grantham  in  Moul  v.  Groenings,  [1891]  2  Q.  B.  443 ;  60 
L.  J.  Q.  B.  715,  at  p.  720.  I  proceed  to  consider  the  second  ques- 
tion, with  regard  to  which  I  was  pressed  to  follow  the  opinion 
expressed  by  Mr.  Justice  Stirling  in  granting  an  interlocutory 
injunction  in  Fishburti  v.  Hollingshead,  [1891]  2  Ch.  371 ;  60  L. 
J.  Ch.  768 ;  and  had  that  opinion  been  final  and  necessary  to  the 
decision  I  need  scarcely  say  that  I  should  have  felt  myself  bound 
by  it  But  I  find  that  the  learned  Judge  prefaces  his  elaborate 
examination  of  the  Copyright  Acts  by  observing  first  that,  from 
the  point  of  view  he  took  of  the  case,  it  might  be  unnecessary  to 
decide  the  question  whether  registration  under  the  Act  of  1862 
was  required ;  and,  secondly,  that  he  reserves  to  himself  full  lib- 
erty to  reconsider  his  opinion  at  the  trial  of  the  action,  —  a  trial 
which,  in  fact,  never  took  place,  the  interlocutory  injunction 
having  been  made  perpetual  by  consent.  Under  these  circum- 
stances, I  think  that  I  ought  to  consider  the  point  for  myself  and 
decide  it  according  to  my  own  view  of  the  construction  to  be  put 
upon  the  statutes,  the  convention,  and  the  Order  in  Council. 
Now,  prior  to  1862  there  was  no  statutory  copyright  for  paintings 

in  England.  The  preamble  of  the  Act  passed  in  that 
[*  351]   year  *  (25  &  26  Vict.   c.   68)  recites  the  fact  in  terms 

which  cover  all  copyright,  but  which  must  be  restricted 
to  copyright  after  publication,  and  that  it  is  expedient  to  amend 
the  law  in  this  respect  The  statute  then  enacts  (section  1)  that 
British  authors  of  original  paintings,  drawings,  or  photographs 
shall  have  the  sole  and  exclusive  right  of  copying,  engraving, 
reproducing,  and  multiplying  such  painting  or  drawing  and  the 
design  thereof,  or  such  photograph  and  the  negative  thereof,  for 
the  term  of  the  natural  life  of  such  author  and  seven  years  after 
his  death.  Section  4  enacts  that  "  there  shall  be  kept  at  the  Hall 
of  the  Stationers'  Company,  by  the  officer  appointed  by  tlie  said 
company,  for  the  purposes  of  5  &  6  Vict  c.  45  (the  Copyright  Act 
of  1842),  a  book  or  books  entitled  The  Register  of  Proprietors  of 
Copyright  in  Paintings,  Drawings,  and  Photographs,  wherein 
shall  be  entered  a  memorandum  of  every  copyright  to  which  any 
person  shall  be  entitled  under  this  Act ;  .  .  .  and  such  memoran- 
dum shall  contain  a  statement  of  .  .  .  the  name  and  place  of 
abode  of  the  author  of  the  work  in  which  there  shall  be  such 
copyright,  together  with  a  short  description  of  the  nature  and 
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subject  of  such  work;  .  .  .  and  no  action  shall  be  sustainable 
nor  any  penalty  be  recoverable  in  respect  of  anything  done  before 
registration.  "  The  language  here  used  certainly  seems  exclusively 
applicable  to  the  authors  named  in  section  1 — that  is,  to  British 
authors.  But  section  12  enacts  that  **  This  Act  shall  be  consid- 
ereil  as  including  the  provisions  of  the  Act  passed  in  the  Session 
of  Parliament  held  in  the  seventh  and  eighth  years  of  her  present 
Majesty  (7  Vict  c.  12),  intituled  'An  Act  to  amend  the  Law 
relating  to  International  Copyright,'  in  the  same  manner  as  if 
such  provisions  were  part  of  this  Act "  We  must,  therefore,  read 
into  the  Act  of  1862  the  4th  and  6th  sections  of  the  Act  of  1844, 
and  these,  and  in  my  opinion,  these  only,  apply  to  foreign 
authors.  The  British  author's  work  will  be  entered  in  the  register 
book  provided  for  by  section  4.  The  foreign  author's  work  will 
be  entered  in  the  register  book  provided  for  by  section  6  of  the 
Act  of  1844.  This  construction,  I  may  remark,  is  in  harmony 
with  the  practice  which  has  existed  since  1862,  and  which  was 
proved  by  the  chief  clerk  at  Stationers'  Hall.  Foreign  paintings 
have  never  been,  in  fact,  registered  in  the  book  kept  under  sec- 
tion 4  I  should  here  notice  the  fact  that  the  requirements  of  sec- 
tion 6  of  the  Act  of  1844,  already  referred  to,  differ  in  some 
particulars  from  those  of  section  4  of  the  Act  of  1862,  and,  with 
all  respect  for  the  opinion  of  Mr.  Justice  Stirling,  I  cannot  think 
that  a  foreign  painting  requires  registration  under  both  sections. 
I  am  now  speaking  of  the  state  of  things  between  1862  and  1886. 
But  the  reasoning  of  the  learned  Judge  undoubtedly  involves  the 
consequence  that,  as  to  books,  a  double  registration  has  been  neces- 
sary since  the  passing  of  the  Act  of  1844,  first,  under  the  6th 
section  of  that  Act,  and,  secondly,  under  the  13th  section  of  the 
Act  of  1842  (5  &  6  Vict  c.  45).  It  has,  however,  always  been 
considered,  and  I  think  rightly,  that  the  provisions  of  the  Act  of 
1844  as  to  registration  and  delivery  of  copies  supersede  the  Eng- 
lish provisions  of  the  Act  of  1842.  I  do  not  read  section  3  of  the 
Act  of  1844  as  applying  the  provisions  of  the  Act  of  1842,  as  to 
registration  and  delivery  of  copies,  to  foreign  books.  The  copy- 
right laws  are  to  apply  to  them  if  they  "  shall  have  been  registered 
as  hereinafter  provided. "  The  same  words  recur  in  section  4  of 
the  Act  of  1844  with  reference  to  works  of  art,  indicating  the 
mode  of  registration  appropriate  for  them,  and  otherwise  applying 
to  them  the  English  Copyright  Acts.     It  remains  to  consider  the 
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effect  of  the  Act  of  1866,  the  convention,  and  the  Order  in  Council 
on  the  foreign  author  of  a  book  or  painting,  as  the  case  may  be. 
Is  there  to  be  found  in  these  any  obligation  to  register  under  the 
English  Copyright  Acts  ?  I  can  find  none.  Section  2,  sub- 
section 3,  of  the  Act  provides  that  the  International  Copyright 
Acts,  and  an  order  made  thereunder,  shall  not  confer  on  any 
person  any  greater  right  than  he  enjoys  in  the  foreign  country  in 
which  the  work  was  first  produced.  Section  3  of  the  Order  in 
Council  of  the  28th  of  November,  1878,  confers  on  the  foreign 
author  the   same   rights   as   he   would   have    had   if    his   work 

had  been  produced  in  the  United  Kingdom,  and  during 
[*  352]  *  the  same  period,  provided  that  he  shall  have  no  greater 

right  nor  longer  term  of  copyright  than  he  enjoys  in  his 
own  country.  Article  2  of  the  convention  contemplates  the 
foreign  author  and  the  native  being  placed  on  an  absolutely  equal 
footing.  There  is  nothing  here,  certainly,  to  cast  on  the  foreigner 
the  obligation  of  registering  under  the  Act  of  1842  in  the  case  of  a 
book,  or  under  the  Act  of  1862,  section  4,  in  the  case  of  a  paint- 
ing. On  the  contrary,  the  language  used  appears  to  indicate  that, 
even  if  such  an  obligation  did  previously  exist,  it  was  to  come  to 
an  end ;  and  it  further  (in  section  4,  sub-section  1,  of  the  Act  of 
1886)  provides  for  the  specification  in  the  order  of  the  provisions 
of  the  International  Copyright  Acts,  which  are  to  attach.  The 
object  of  the  legislation  to  me  seems  clear.  It  was  not  designed 
to  impose  disabilities,  but  rather,  if  they  existed,  to  remove  them, 
and  to  leave  the  foreign  and  native  author  as  nearly  as  might  be 
on  an  equality.  The  foreigner  who  complied  with  the  require- 
ments of  the  law  of  his  own  country  was  to  be  protected  here ;  the 
Englishman  who  complied  with  the  requirements  of  our  own  law 
was  to  be  protected  there.  I  now  turn  to  the  last  question,  the 
construction  of  the  proviso  in  section  6  of  the  Act  of  1886.  In 
order  to  avail  themselves  of  it  the  defendants  must  show  that 
before  the  date  of  the  publication  of  the  Order  in  Council  some 
one  has  lawfully  produced  a  work  in  the  United  Kingdom.  If 
they  show  this,  then  nothing  is  to  affect  any  right  or  interest 
ari'^iiig  from  or  in  connection  with  the  said  production  which  is 
subsisting  and  valuable  at  the  said  date.  Now,  here,  the  first 
card,  and  the  first  card  only,  was  produced  before  the  order. 
Doea  any  right  or  interest  arising  from  or  in  connection  with  such 
prtwiuction  exist  either  in  the  defendants  or  in  any  one  else? 
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There  is,  in  my  opinion,  none  in  Messrs.  Beckman  Brothers  nor 
in  Messrs.  Eiddle  &  Couehman.  But  it  is  suggested  that  there  is 
some  right  or  interest  in  the  defendants  themselves,  and  Mr.  H. 
Holloway,  one  of  the  defendants,  stated  that  the  card,  both  in  its 
original  and  subsequent  form,  was  valuable  as  an  advertisement 
He  thought  it  was  important  to  the  defendants  that  they  should 
continue  to  issue  it  He  was,  however,  unable  to  say  whether 
the  business  would  really  suffer  at  all,  or  how  much  it  would 
suffer  if  the  card  were  discontinued.  He  should,  he  said,  like 
to  continue  to  issue  it  Now  it  has  been  held  in  Moul  v.  Groenings 
that  the  interest  contemplated  by  the  proviso  must  be  pecuniary: 
there  must  be  a  direct,  subsisting,  pecuniary  interest  in  the  con- 
tinuation of  the  production,  and  the  evidence  in  this  case  does 
not  to  my  mind  prove  that  the  defendants  have  any  interest  of 
that  description.  The  plaintiffs  claim  no  relief  in  respect  of 
copies  of  the  first  card  made  before  the  date  of  the  Order  in 
Council ;  and  the  mere  fact  that  these  were  ordered  and  paid  for 
does  not,  in  my  opinion,  of  itself  show  any  right  or  interest  in 
the  defendants  to  continue  the  production  —  no  interest,  in  other 
words,  which  can  be  described  as  "  valuable. '  In  the  result, 
therefore,  my  judgment  must  be  for  the  plaintiffs,  with  costs,  for 
£100,  the  sum  agreed  upon  if  registration  under  the  Act  of  1862 
was  held  by  me  to  be  unnecessary ;  and  I  grant  an  injunction  in 
the  terms  asked,  and  an  order  for  the  delivery  up  of  all  unlawful 
copies  of  the  work  in  the  defendants'  possession. 

Judgment  for  the  plaintiffs, 

ENGLISH  NOTES. 

The  decision  in  the  principal  case  was  approved  by  the  Court  of  Appeal 
in  Hanfstaengl  v.  American  Tobacco  Co.  (1895),  1895,  1  Q.  B.  347,  64 
L.  J.  Q.  B.  277. 

A  question  of  jurisdiction  arose  in  Morocco  Bound  Syndicate  v.  HaV' 
m  (1895),  1895,  1  Ch.  534,  64  L.  J.  Ch.  400,  43  W.  R.  393,  with 
respect  to  the  proper  Court  in  which  to  institute  proceedings  to  restrain 
infringement  of  international  copyright.  The  plaintiff  syndicate  was 
the  proprietor  of  a  dramatic  piece,  consisting  of  music  and  libretto, 
and  was  duly  registered  as  such  in  England,  which  was  the  country  of 
origin  of  the  work.  The  defendants  were  threatening  to  produce  the 
piece  in  various  towns  in  Europe.  In  an  action  commenced  in  England 
for  the  purpose  of  restraining  the  infringement  by  injunction,  it  was 
held  that  the  Court  had  no  jurisdiction,  although  the  party  against  whom 
proceedings  were  taken  was  a  British  subject  resident  in  England. 
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CORONER. 


No.   1— REX  V.  FEERAND. 
(K.  B.  1819.) 

RULE. 

Apart  from  statute  a  coroner  cannot  lawfully  appoint  a 
deputy  to  hold  an  inquest. 

Bex  y.  Ferrand. 

3  Barn.  &  Aid.  260-266  (s.  c.  1  Chit.  745 ;  22  R.  R.  373). 

Coroner,  —  Cannot  act  by  Deputy, 

[260]  A  coroner's  duty  is  judicial,  and  he  can  only  take  an  inquest  super 
vLmm  corporis ;  and  an  inquest  in  which  the  jury  were  not  sworn  by  the 
coroner  himself,  and  super  vvtum  corporis,  is  absolutely  void.  The  Court  will 
not,  therefore,  after  an  adjournment  by  the  coroner  of  such  an  inquest,  grant 
any  mandamus  to  compel  him  to  proceed  in  it. 

Denman,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for 
a  mandamus  to  the  defendant,  who  was  one  of  the  coroners  of  the 
county  of  Lancaster,  to  proceed  with  an  inquest  holden  at  Oldham, 
on  the  body  of  John  Lees,  which  had  been  adjourned  from  the 
middle  of  October  last  till  the  2d  day  of  December  next.  It  ap- 
peared, on  showing  cause,  that  the  jury,  on  the  8th  of  September  last, 
had  been  summoned  and  sworn,  super  visum  corporiSy  by  a  clerk  of 
the  name  of  Battye,  who  attended  in  the  coroner's  absence ;  that 
the  inquest  was  then  adjourned  for  a  few  days,  and  that  the  body 
was  in  the  meantime  buried ;  that  on  the  coroner's  attending  in 
person,  the  jury  were  resworn,  but  not  super  visum  corporis,  and 
the  coroner  proceeded  for  many  days  to  examine  witnesses.  Whilst 
the  inquest  was  proceeding  the  coroner,  without  being  accompanied 
by  the  jury,  caused  the  body  to  be  disinterred,  and  took  a  view  of 
it.  The  Court,  upon  this,  suggested  that  these  proceedings,  from 
the  first,  were  void,  and  if  so,  that  they  could  not  grant  a  manda- 
mus to  compel  them  to  be  proceeded  in ;  and  Best,  J.,  referred  to 
Hawkins,  lib.  2,  c.  9,  s.  24.    They  then  called  upon 

Denman  and  Tindal  to  support  their  rule.    They  contended  that, 
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though  the  clerk  had  no  authority  whatever  to  swear  the  jury,  yet 
that  it  was  enough,  since  they  had  been  resworn  by  the  coroner 
himself ;  and  that  it  was  not  necessary  to  swear  them  super 
visum  *  corporis.  It  is  admitted  that  both  coroner  and  [*  261] 
jury  must  proceed  super  visum  corporis.  But  here  they 
have  so  done ;  for  the  jury  have  been  properly  sworn,  and  have 
seen  the  body,  and  the  coroner  has  also  had  a  view  of  it,  and  it  is 
not  essential  that  the  jury  and  coroner  should  see  it  at  the  same 
time.  Besides,  if  there  be  a  reasonable  ground  for  doubt,  the  Court 
will  not  decide  it  now,  but  leave  it  to  the  coroner  to  make  it  the 
subject  of  his  return  to  the  mandamus. 

Abbott,  C.  J. :  — 

If  it  be  perfectly  clear  that  the  jury  in  this  case  were  at  first  un- 
lawfully assembled,  the  Court,  of  course,  will  not  grant  a  maindamus 
to  proceed  with  this  inquest ;  for  the  only  result  of  such  a  proceed- 
ing would  be  that  the  inquest,  if  proceeded  in,  would  be  bad,  and 
the  record  might  be  quashed.  Now  I  am  of  opinion  that  this  pro- 
ceeding was  irregular  from  its  commencement  It  is  laid  down  by 
my  Lord  Hale  (2  H.  H.  59,  60),  that  "when  it  happens  that  any 
person  comes  to  an  unnatural  death,  the  township  shall  give  notice 
thereof  to  the  coroner,  otherwise,  if  the  body  be  interred  before  he 
come,  the  township  shall  be  amerced."  And  it  appears  that  when 
this  notice  is  given  to  the  coroner  his  duty  is  to  issue  a  precept  to 
the  constable  to  return  a  competent  number  of  good  and  lawful 
men  to  appear  before  him,  to  make  an  inquisition.  When  they  ap- 
pear they  are  to  be  sworn,  and  charged  by  the  coroner,  to  inquire, 
upon  the  view  of  the  body,  how  the  party  came  by  his  death.  It 
is  said  by  Hawkins  (2  Hawk.  c.  9,  s.  23),  that  the  "  coroner  can 
take  inquisition  of  death  only  upon  view  of  the  body, 
and  not  otherwise.  Therefore,  *  if  the  body  be  interred  [*  262] 
before  he  come,  he  must  dig  it  up,  and  this  he  may  do 
lawfully  within  any  convenient  time,  as  within  fourteen  days."  In 
addition  to  this,  there  is  the  4  Edw.  I.,  stat.  2,  de  officio  coronatorisy 
in  which  it  is  stated  to  be  the  duty  of  the  coroners  "  quod  accedant 
ad  occisos,"  and  afterwards,  "  si  quis  autem  talium  occisus  fuerit, 
in  campis  vel  boscis  et  iU  inveniatur"  they  are  directed  to  inquire 
as  to  the  mode  by  which  he  came  by  his  death.  Now,  taking  the 
whole  of  this  together,  it  appears  to  me  that  there  can  be  no  good 
inquest,  unless  the  coroner  and  the  jurors  are  both  present  at  the 
same  time,  and  the  oath  is  administered  by  the  former  to  the  latter 
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awper  visum  corporis.  If,  indeed,  after  this  inquest  had  proceeded, 
upon  the  arrival  of  the  coroner  himself,  both  he  and  the  jury  had 
gone  to  view  the  body,  and  the  jury  had  then  been  resworn,  it 
might  have  been  a  good  inquest.  That,  however,  was  not  done ;  and, 
therefore,  I  am  of  opinion  that  this  inquest  was  wholly  void,  and  that 
we  ought  not  to  grant  any  mandamus  to  continue  its  proceedings. 

Bayley,  J. :  — 

I  entertain  no  doubt  upon  the  present  question.  Looking  at 
the  different  authorities  which  have  been  cited,  and  the  form  of 
inquisitions  which  are  invariably  stated  to  be  taken  "upon  the 
view  of  the  body  of  A.  B.,  now  lying  dead,"  this  question  seems 
to  be  placed  beyond  all  doubt.  The  words  of  the  statute  "  de  officio 
coronatoris"  are  very  emphatical:  "ad  occisos  accedant  vel  ad 
subito  mortuos."  The  coroner,  therefore,  is  to  go  to  the  dead  body, 
and  the  jury  are  there  to  be  sworn  to  inquire  into  the  cause  of  the 
death.  The  coroner's  duty  is  partly  judicial.  It  belongs 
[*  263]  to  *  him,  and  to  him  only,  to  administer  the  oath  to  the 
jury,  who  cannot,  as  it  seems  to  me,  be  properly  sworn 
unless  by  the  coroner  and  super  visum  corporis.  Now  in  the  pres- 
ent case  it  appears  that  on  the  8th  of  September  the  oath  of 
inquest  was  administered,  and  the  dead  body  viewed  by  the  jury. 
But  then  the  oath  was  administered  by  a  person  wholly  without 
authority.  At  that  time,  therefore,  the  jury  were  not  under  a 
valid  obligation  to  inquire,  but  were  mere  strangers  to  the  transac- 
tion. And  when  the  jury  were  sworn  afresh  by  the  coroner,  upon 
his  arrival,  it  was  not  done  super  visum  corporis.  Nor,  indeed,  did 
they  ever  view  the  body  after  the  oath  was  administered  to  them 
by  the  coroner.  For  though,  on  the  24th  of  September,  the  coroner 
viewed  the  body,  the  jury  were  not  then  present.  I  am,  therefore, 
of  opinion  that  we  ought  not  to  make  this  rule  absolute.  For  we 
should  be  doing  great  injustice  if  we  were  to  grant  a  mandamus  to 
the  coroner  to  proceed  in  an  inquiry  illegally  commenced,  illegally 
proceeded  in,  and  which  can  have  no  proper  or  satisfactory  result. 

HOLROYD,  J. :  — 

I  am  of  the  same  opinion.  If  this  inquest  were  to  proceed,  it 
would  be  utterly  illegal.  For  though  the  statute  de  officio  corona^ 
torts  does  not  expressly  say  that  the  coroner  shall  take  his  inquest 
on  the  view  of  the  dead  body,  and  that  an  inquest  otherwise  taken 
by  him  shall  be  void,  yet  it  is  clearly  laid  down  by  all  the  books 
that  a  coroner  has  no  manner  of  power  to  take  an  inquisition  of 
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death  without  a  view  of  the  body,  and  that  any  such  inquest  taken 
by  him  without  such  view  is  merely  void.  Unless  it  be  an  inquest 
super  visum  corporis,  it  is  wholly  an  extra-judicial  proceed- 
ing. *  In  this  case,  if  the  jury  had  been  sworn  afresh  by  [*  264] 
the  coroner  when  he  viewed  the  body,  and  the  witnesses 
had  been  examined  afresh,  the  inquest  would  have  been  legal  But 
that  was  not  done ;  and  I  am  of  opinion  that  we  ought  not  to  grant 
a  mandamus  to  continue  a  proceeding  so  illegally  conducted. 

Best,  J. :  — 

I  am  clearly  of  opinion,  that  the  proceedings  before  the  coroner 
have  been  conducted  with  so  much  irregularity  that  a  valid  inquest 
cannot  now  be  found.  We  ought  not  to  compel  by  mandamus  the 
coroner  to  proceed,  when  we  are  satisfied  that  the  inquest,  when 
found,  must  be  quashed  by  the  Court  into  which  it  will  be  re- 
turned. The  jury  were  summoned  by  and  sworn  before  the 
coroner's  clerk.  Now  if  the  coroner  could  act  by  deputy,  and 
this  clerk  was  duly  appointed  such  deputy  (which  does  not  ap- 
pear), the  inquiry  should  have  been  concluded  before  him.  But 
after  this  the  coroner  makes  his  appearance,  and  goes  on,  hav- 
ing re-sworn  the  jury,  but  without  having  had  any  view.  After 
several  more  days  are  consumed  in  examining  witnesses  before 
the  coroner,  it  is  suggested  to  him  that  he  has  had  no  view  of  the 
body,  and,  therefore,  that  he  had  no  authority  to  proceed  with  the  in- 
quest. Upon  this  suggestion  he  goes  to  the  church,  causes  the  body 
to  be  disinterred,  just  looks  at  the  face  of  the  deceased,  and  then 
orders  the  corpse  to  be  again  covered  up.  This  was  not  a  sufficient 
view  of  the  body  to  give  him  authority  to  proceed.  He  should 
have  had  an  opportunity  of  seeing  whether  there  were  any  marks 
of  violence,  and  of  ascertaining,  from  the  appearance  of  the  body, 
what  was  the  occasion  of  the  death  of  the  deceased.  At 
the  time  that  he  took  the  view,  the  *  jury  should  have  at-  [*  265] 
tended  him,  that  they  might  have  had  the  advantage  of 
his  remarks  on  the  appearances  that  the  body  exhibited.  It  has 
been  said  it  is  sufficient  if  the  jury  see  the  body  at  one  time,  and 
the  coroner  at  another ;  as  well  might  it  be  said  that  the  judge 
might  hear  the  evidence  at  one  time  and  the  jury  at  another.  If, 
however,  this  view  was  sufficient,  the  coroner  should  have  sworn 
the  jury  again,  and  proceeded  de  novo.  Instead  of  this,  he  goes  on 
adding  other  evidence  to  what  had  been  taken  before  the  view  by 
himself,  and  the  whole  mass  was  to  be  summed  up  to  the  jury,  who 
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were  never  regularly  sworn  at  all.  The  passage  which  I  referred 
to  during  the  argument  from  Hawkins  shows  that  an  inquest  so 
taken  must  be  quashed.  Let  it  not,  however,  be  understood  that 
it  is  likely  that  public  justice  will  be  impeded  by  this  accident 
The  proceeding  before  a  coroner  is  only  one  of  several  in  cases  of 
murder:  application  may  still  be  mawie  to  magistrates  or  grand 
juries ;  and  I  do  not  lament  that  an  inquiry  is  stopped  which  has 
been  so  illegally  conducted  as  the  one  now  before  the  Court. 

liule  discharged. 

Eeporter's  Note.  —  In  2  H.  H.  58,  it  is  said,  if  a  coroner  take 
an  inquisition  without  view  of  the  body,  he  may  take  a  second  in- 
quisition super  visuvi  corporis,  and  that  second  inquisition  is  good, 
for  the  first  was  absolutely  void.  And  in  p.  66,  after  stating 
that  the  coroner  can  only  take  an  inquisition  super  visum  cor* 
ports,  he  adds:  And,  therefore,  in  ancient  times,  if  a  man  were 
hurt  in  the  county  of  A.,  and  died  in  the  county  of  B.,  the 
coroner  of  B.  could  not  take  an  inquisition  of  his  death  be- 
cause the  stroke  was  not  given  in  that  county,  and  the  coroner 
of  A.  could  not  take  the  inquisition,  because  the  body  was  in 

the  county  of  B. ;  but  they  used  to  remove  the  body  into 
[*266]  the  county  of  A.,  and  then  the  coroner  of  *A.  used  to 

take  the  inquisition:  6  H.  7,  10  a. ;  and  the  statute  re- 
ferred to  by  the  Court,  de  officio  coro7iatoris,  at  the  conclusion,  after 
describing  the  mode  of  taking  the  inquest,  says :  "  Et  his  inquisi- 
tis  statim  sepeliantur  corpora  mortuorum  vel  occisorum."  So  that 
anciently  it  should  seem  the  body  was  lying  before  the  jury  and 
coroner  during  the  whole  inquest ;  and  in  truth  the  body  is  itself 
part  of  the  evidence  to  the  jury.  If,  then,  they  see  it  before,  but 
not  after,  they  are  sworn,  a  material  part  of  the  evidence  given  to 
them  is  given  when  they  are  not  upon  oath.  In  corroboration  of 
this  view  of  the  subject,  it  is  to  be  observed  that,  *'  if  the  body  be 
not  found,  or  if  it  have  lain  so  long  before  the  coroner  hath  viewed 
it,  that  he  can  in  no  way  be  assisted  from  the  view  in  taking  his 
inquest,  or  if  there  be  danger  of  infecting  people  in  digging  of  it 
up,  the  inquest  ought  not  to  be  taken  by  the  coroner,  unless  he 
have  a  special  writ  or  commission  for  that  purpose."  Hawk.  lib.  2, 
c.  9,  s.  23.  And  with  respect  to  a  second  inquest  the  law  is  thus 
laid  down.  So  also  he  may  dig  up  the  body,  if  the  first  inquisition 
be  quashed.     Str.  533.     But  it  must  be  by  order  of  the  King's 
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Bench  on  motion.  Str.  167.  And  the  Judges  will  exercise  their 
discretion,  according  to  the  time  and  circumstances,  whether  he 
shall  or  shall  not  do  it    Salk.  377 ;  Str.  22,  533 ;  2  Mod.  16. 


ENGLISH  NOTES. 

The  office  of  coroner  was  originally  an  elective  office,  and  after  elec- 
tion, the  writ  de  coronatore  eligendo,  was  returned  in  Chancery  and 
was  a  judicial  act  of  record;  the  office  not  being  held  by  patent  under 
the  Crown  did  not  cease  on  the  demise  of  the  Crown,  but  continued 
until  the  coroner  was  removed.  2  Bro.  Ab.  tit.  Office,  pi.  25;  2 
D'Anver's  Abr.  tit.  Coroner,  211,  pi.  1,  in  margin.  Upon  the  coroner 
devolved  the  duty  of  preparing  the  panel  of  the  juries,  where  the  array 
was  challenged  by  reason  of  interests,  relationship,  or  favour  on  the 
part  of  the  sheriff.  Bro.  Ab.  tit.  Challenge,  pi.  45,  52,  111,  and  Dyer, 
188,  pi.  11,  208,  pi.  18,  376,  pi.  24.  In  one  case,  where  the  cause  of 
action  arose  in  the  city  of  York,  upon  a  prescription  in  the  mayor, 
sheriff,  and  citizens  to  seize  as  forfeited  wares  bought  or  sold  by  a  for- 
eigner within  the  liberties,  the  venire  facias  was  directed  to  the  sheriff 
of  the  county  of  York,  upon  a  suggestion  that  the  sheriff  and  coroner  of 
the  city  were  citizens.  Dyer,  279,  pi.  10.  The  coroner  is  confirmed  in  his 
office  of  deputy  to  the  sheriff  in  the  execution  of  any  ''writ,  process, 
or  extent,"  by  the  Coroner's  Act,  1887  (50  &  51  Vict.  c.  71),  s.  15.  In 
the  Lands  Clauses  Consolidation  Act^  1845  (8  &  9  Vict.  c.  18),  the 
Legislature  also  recognized  the  utility  of  this  ancient  duty  of  the  coro- 
ner to  act  as  the  sheriff's  deputy;  for  where  compensation  for  lands 
compulsorily  taken  is  to  be  assessed  by  a  jury,  and  the  sheriff  is  an  in- 
terested party,  the  warrant  to  summon  a  jury  is  to  be  issued  to  the 
coroner,  and  upon  him  devolves  the  duty  of  summoning  the  jury  and 
presiding  at  the  inquest. 

The  ancient  mode  of  appointing  coroners  for  counties  was  altered  in 
1888  by  the  Local  Government  Act  of  that  year  (51  &  62  Vict.  c.  41). 
By  section  5,  the  county  councils  for  the  counties  and  county  districts 
established  by  that  Act,  now  appoint  the  coroner,  who  must  not  be  a 
county  alderman  or  county  councillor.  Boroughs  having  a  separate 
Court  of  Quarter  Sessions  appoint  borough  coroners,  who  must  not  be 
aldermen  or  borough  councillors.  Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50),  s.  171.  The  coroner  of  the  Queen's  household 
is  appointed  by  the  Lord  Steward,  Coroner's  Act  1887  (50  &  51  Vict. 
c.  71),  8.  29.  The  power  to  appoint  franchise  coroners  (who  previously 
to  the  Act  of  1888  were  appointed  by  the  lord  of  the  franchise  or  other- 
wise than  by  the  election  of  the  freeholder)  is  not  transferred  to  county 
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councils.  Ex  parte  London  County  Council,  1892,  1  Q.  B.  33,  61  L. 
J.  Q.  B.  27,  65  L.  T.  626. 

By  the  Coroner's  Act  1892  {bb  &  ^  Vict.  c.  h^)  a  coroner  is  boand 
to  appoint  a  deputy.  This  Act  (sect.  1)  enacts:  "Every  coroner, 
whether  for  a  county  or  a  borough,  shall  appoint,  by  writing  under  his 
hand,  a  fit  person  approved  by  the  chairman  or  mayor,  as  the  case  may 
be,  of  the  council  who  appointed  the  coroner,  not  being  an  alderman  or 
councillor  of  such  council,  to  be  his  deputy,  and  may  revoke  such  ap- 
pointment; but  such  revocation  shall  not  take  effect  until  the  appoint- 
ment of  another  deputy  has  been  approved  as  aforesaid."  The  deputy 
by  the  same  section  continues  in  office,  notwithstanding  the  coroner 
vacates  his  office  by  death  or  otherwise,  until  a  new  deputy  is  appointed, 
and  is  invested  with  the  same  jurisdiction  and  powers  and  is  subject 
to  the  same  obligations,  liabilities,  and  disqualifications  as  the  coroner 
who  appoints  him. 

By  the  former  Act,  6  &  7  Vict.  c.  83,  s.  1,  coroners  had  been  em- 
powered to  appoint  deputies,  provided  that  no  deputy  should  act  except 
during  the  illness  of  the  coroner  or  his  absence  from  any  lawful  or 
reasonable  cause;  and  by  section  2  of  the  same  Act  it  was  emacted  that 
"  no  inquisition  shall  be  quashed  by  reason  of  such  inquisition  having 
been  taken  before  any  deputy  instead  of  the  coroner  himself."  Upon 
an  indictment  for  perjury  committed  upon  an  inquest  held  before  a 
deputy  coroner  under  this  Act,  the  objection  was  taken  that  there  was 
not  reasonable  or  probable  cause  for  the  absence  of  the  coroner.  It  was 
held  that  the  question  of  lawful  and  reasonable  cause  of  absence  was  a 
question  for  the  Judge,  and  not  for  the  jury ;  and  further,  that  what- 
ever was  the  cause  of  absence,  a  valid  inquisition  (by  s.  2)  might  have 
been  made  by  the  deputy  coroner,  and  that  he  therefore  had  jurisdic- 
tion so  that  perjury  was  committed.  Reg,  v.  Johnson  (C.  C.  R.  1873), 
L.  R.,  2  C.  C.  R.  15.  The  Acts  of  1887  and  1892  contain  no  similar 
provision  to  the  second  section  of  the  Act  of  6  &  7  Vict. ;  but  the  Act 
of  1892  enacts  (s.  1,  (3) )  that  a  deputy  "  may  act  for  the  coroner 
during  his  illness  or  during  his  absence  for  any  lawful  or  reasonable 
cause,  or  at  any  inquest  which  the  coroner  is  disqualified  for  holding, 
but  not  otherwise.'*  So  that  it  does  not  appear  that  the  objection 
taken  in  Reg,  v.  Johnson  would  be  untenable  in  regard  to  perjury 
alleged  to  have  been  committed  on  an  inquiry  before  a  deputy  coroner, 
acting  otherwise  than  under  the  conditions  laid  down  in  the  Act.  The 
question  would  be  whether  the  deputy  coroner  had  jurisdiction  so  as  to 
bring  the  alleged  perjury  within  the  conditions  laid  down  by  Lord 
Mansfield  in  Rex  v.  AyleU  (1785),  1  T.  R,  63,  1  R.  R.  152.  ''The 
oath  must  be  taken  in  a  judicial  proceeding,  before  a  competent  juris- 
diction, and  it  must  be  material  to  the  question  depending." 
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A  county  coroner  to  be  eligible  for  office  must  be  "  a  fit  person,  hav- 
ing land  in  fee  in  the  same  county  whereof  he  may  answer  to  all 
manner  of  people."     Coroner's  Act,  1887  (60  &  51  Vict.  c.  71),  s.  12. 

Matters  connected  with  the  jurisdiction  and  duties  of  a  coroner  are 
dealt  with  under  Reg.  v.  Herford  (1860),  No.  3,  p.  157,  post  (3  El.  & 
El.  115,  29  L.  J.  Q.  B.  249,  8  W.  R.  679). 

AMERICAN   NOTES. 

This  doctrine  undoubtedly  applies  in  this  country,  on  the  principle  that 
judicial  duties  cannot  be  delegated.  Several  of  the  States,  however,  provide 
by  statute  that  the  coroner  may  appoint  a  deputy  in  certain  cases. 


No.  2.  — Ex  PARTE  PARNELL. 
(L.  c.  1820.) 

RULE. 

The  Great  Seal,  as  representing  the  Crown,  may  remove 
a  coroner  from  his  office  for  neglect  of  duty. 

Ex  parte  PamelL 

1  Jacob  &  Walker,  451-456. 

Coroner,  —  Neglect  of  Duty.  —  Removal  by  Great  Seal. 

The  Great  Seal  has  power,  independently  of  the  Statute  25  Geo.  II.  c.  20, 
to  remove  a  coroner  from  his  office  for  neglect  of  duty. 

The  writ  for  his  removal  may  be  issued  without  notice  to  the  coroner ;  and 
his  absence  from  the  county  during  twelve  months,  while  he  is  undergoing 
imprisonment,  is  a  sufficient  cause. 

In  August,  1817,  a  petition  was  presented  to  the  Lord  [451] 
Chancellor  by  eight  freeholders  and  justices  of  the  peace  for 
the  county  of  Monmouth,  in  quarter  sessions  assembled,  stating  that 
Hugh  Parnell,  one  of  the  coroners  of  that  county,  had,  since  the 
month  of  February,  1816,  neglected  to  discharge  the  duties  of  his 
ofl&ce ;  that  he  had  been  arrested  under  a  capias  ad  satisfaciendum 
in  June,  1816,  and  that  since  that  time  he  had  been  confined  in 
Gloucester  gaol,  and  afterwards  in  the  King's  Bench  prison,  where, 
as  the  petitioners  were  informed,  he  still  remained :  it  was  added 
that,  owing  to  his  embarrassed  circumstances,  there  was  no  proba- 
bility of  his  return  to  his  ofl&cial  duties.  The  petition  prayed  His 
Lordship's  order  that  the  cursitor  of  the  said  county  should  make 


152  CORONER. 


Ho.  8.  —  Sx  parte  Famoll,  1  Jaoob  &  Walksr,  451-463. 

out  a  writ  de  coronatore  exonerando  for  the  discharge  of  the  said 
Hugh  Parnell  from  his  said  office,  and  a  writ  de  coronatore  eligendo 
for  the  election  of  a  new  coroner  in  his  place. 

This  petition  was  supported  by  an  affidavit  of  the  clerk 
[*  452]  of  the  peace,  but  no  notice  of  it  was  served  on  *  Parnell. 

On  the  1st  September,  1817,  an  order  was  made  upon  it, 
directing  the  cursitor  for  the  county  of  Monmouth  to  make  and 
issue  forth  His  Majesty's  writ  de  coronatore  amovendo  for  removing 
the  said  Hugh  Parnell  from  the  office  of  one  of  the  coroners  of  the 
said  county.  This  writ  was  executed  in  the  same  month,  but  no 
return  was  made  to  it  until  the  1st  of  December  following.  On 
the  2d  of  September,  1817,  an  order  was  made  for  the  issuing  of  a 
writ  de  coronatore  eligendo  for  the  election  of  a  new  coroner. 
Under  this  writ  an  election  was  held  in  the  beginning  of  the 
month  of  November  following,  and  W.  H.  Phillips  was  chosen 
coroner. 

In  March,  1818,  a  petition  was  presented  by  Parnell,  complaining 
of  the  manner  in  which  he  had  been  displaced,  and  praying  that 
the  writ  de  coronatore  amovendo,  by  which  he  had  been  removed 
from  his  office,  might  be  superseded,  and  that,  if  requisite,  a  writ 
de  coronatore  exonerando  might  be  issued  for  the  removal  of 
Phillips,  or  that  such  other  order  as  might  be  proper  might  be 
made  for  the  removal  of  Phillips,  and  for  the  reinstatement  of  the 
petitioner  in  his  office.  It  appeared  that  the  petitioner  had  been 
released  from  confinement,  and  had  returned  to  the  county  in 
November,  1817,  when  he  accidentally  learnt  that  he  had  been 
removed  from  his  situation.  During  his  absence  the  duties  of  his 
office  in  his  district  had  been  performed  by  one  of  the  other 
coroners  of  the  county,  at  the  petitioner's  request,  and,  as  he 
represented,  without  any  complaint  being  made.  He  insisted  that 
notice  ought  to  have  been  given  him  of  the  former  application,  and 
also  that,  under  the  Statute  25  Geo.  IL  c.  29,  s.  6,  he  was  not 
removeable,  not  having  been  convicted  of  extortion,  wilful  neglect 

of  his  duty,  or  misdemeanour  in  his  office. 
[*  453]       *  Mr.  Bell  and  Mr.  Lovat,  for  the  petitioner :  — 

The  grounds  of  this  application  are  three :  1,  That  in 
the  original  petition  no  ground  of  removal  was  stated.  The  neglect 
imputed  to  the  petitioner  was  not  that  species  of  negligence  which 
is  contemplated  by  the  statute  of  George,  and  before  that  statute  it 
is  doubtful  whether  this  Court  had  the  power  of  removing  a 
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coroner  for  neglect  of  duty.  The  writ  de  coronatoi^  exonerando  ap- 
pears to  have  issued  for  the  purpose  of  discharging  the  coroner  from 
the  labours  of  his  office,  and  not  for  misconduct.     Fitz.  N.  B.  163. 

The  Lord  Chancellor  (Eldon):  — 

The  Act  of  George  makes  it  imperative  on  the  Great  Seal  to 
issue  the  writ  in  certain  cases ;  but  it  does  not  affect  the  jurisdic- 
tion, which  in  cases  of  neglect  the  Court  possessed,  of  issuing  it 
before  that  Act. 

For  the  petitioner :  — 

Admitting  the  jurisdiction,  still  there  was  no  sufficient  ground 
in  this  case  for  the  removal  of  the  petitioner,  notwithstanding  what 
is  stated  in  the  petition ;  he  returned  in  November,  and  in  the 
interval  his  duties  were  executed  by  another  coroner.  2,  No 
notice  was  given,  which  is  necessary :  this  clearly  appears  from 
Fitz.  N.  B.  163,  Hawk.  b.  2,c.  9,  s.  2;  otherwise  the  party  has  not 
the  means  of  contradicting  the  truth  of  the  suggestion  which  is 
the  ground  of  his  removal.  In  a  case  in  3  Atk.  184,  Lord  Hard- 
wiCKE  refused  to  issue  the  writ  until  notice  had  been  given.  If 
notice  had  been  given,  this  petitioner,  with  the  assistance  of  his 
friends,  might  have  been  released  from  prison,  and  in  this  case 
there  was  no  excuse  for  the  neglect,  as  it  was  known  that  he  was 
confined  in  the  King's  Bench.  3,  The  writ  de  coronatore 
eligendo  issued  before  *  any  return  was  made  to  the  writ  [*  454] 
de  coronatore  exonerando,  and  it  was  therefore  irregular. 

The  Lord  Chancellor:  — 

With  respect  to  the  last  point,  it  has  been  the  constant  practice, 
during  the  eighteen  years  for  which  I  have  been  here,  to  issue  both 
the  writ  de  coronatore  exonerando  and  that  de  coronatore  eligendo 
at  the  same  time ;  and  although  they  do  not  bear  the  same  date, 
yet  the  fiat  is  put  to  them  the  same  day ;  it  is  only  necessary  that 
the  former  writ  should  be  executed  first.  I  apprehend  that  the 
Great  Seal  has  clearly  authority  to  remove  a  coroner,  and  that  a 
ground  for  doing  so  is  neglect ;  not  merely  wilful  neglect,  but  for 
neglect  of  a  different  nature,  as  if  one  gets  another  coroner  to  exe- 
cute the  office  for  him,  by  which  he  is  called  out  of  his  own  district, 
and  the  inhabitants  of  one  district  may  be  deprived  of  their  coroner ; 
that  is  not  a  due  execution  of  his  duty.  Fitzherbert  or  Hawkins 
mentions,  as  another  ground,  a  removal  into  an  inconvenient  part 
of  the  kingdom ;  surely  confinement  in  the  King's  Bench  prison, 
from  whence  he  cannot  move,  is  more  detrimental  to  the  interests 
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of  that  county  than  removal  to  another  part  of  the  kingdom.  I 
believe  many  of  these  writs  are  executed  without  giving  any 
notice.  The  party  removed  may  have  a  commission  to  inquire 
whether  the  cause  assigned  for  his  removal  is  true,  though  he 
cannot  traverse  it. 

The  Attorney-General  and  Mr.  Blake,  against  the  petition : 

The  petitioner  has  nothing  to  do  with  the  second  writ ;  the  ques- 
tion is,  did  the  writ  for  his  removal  issue  properly ;  the 
[*  455]  only  ground  of  objection  is  that  he  had  *  no  notice  of  it 
His  absence  from  the  county  for  a  year  and  a  half  was  a 
sufficient  cause  of  removal ;  that  has  not,  and  could  not  have  been 
contradicted ;  notice,  therefore,  since  he  has  not  been  aggrieved  by 
the  want  of  it,  was  unnecessary. 

Mr.  Bell,  in  reply :  — 

After  what  has  fallen  from  your  Lordship,  we  can  only  contend 
that  if  notice  had  been  given,  a  case  might  have  been  made  out 
by  this  petitioner,  which  would  have  induced  you  not  to  issue  the 
writ  for  his  removal.  His  imprisonment  arose,  in  fact,  from  a  wish 
to  preserve  some  property  for  the  benefit  of  his  family  ;  if  he  had 
given  it  up,  he  would  have  been  immediately  discharged,  and  might 
have  resumed  his  duties,  which,  during  his  confinement,  had  been 
performed  by  deputy. 

The  Lord  Chancellor  (Eldon)  :  — 

With  respect  to  the  alleged  irregularity  in  the  issuing  of  this 
writ,  I  should  certainly  act  upun  what  has  been  the  daily  practice 
since  I  have  been  Chancellor ;  the  cause  is,  as  I  have  before  stated, 
for  both  writs,  though  of  different  dates,  to  issue  at  the  same  time. 
But  if  the  new  coroner  cannot  be  properly  elected  until  the  return 
of  the  first  writ,  this  petitioner  has  no  right  to  raise  the  point ;  be- 
cause the  only  question  is,  whether  he  was  duly  removed ;  and  if 
he  was,  he  has  no  right,  because  he  was  coroner  before,  to  call  in 
question  the  election  of  another  coroner.  With  respect  to  the 
statute  which  has  been  referred  to,  it  is  only  in  furtherance  of  the 
legal  powers  which  before  existed  for  the  removal  of  coroners ;  it 
did  not  abridge  the  power  of  the  Chancellor  to  issue  these  writs ; 
that  power  is  established  by  his  being  in  the  daily  habit 
[*  456]  of  issuing  *  them.  Now  I  venture  to  say  that  the  writ 
de  coronatore  amovendo  has  not  issued  without  caution, 
and  I  do  not  agree,  if  it  is  clearly  the  duty  of  the  Great  Seal  to 
issue  the  w^rit,  that  notice  is  necessary.   I  find  the  practice  is  some- 
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times  to  give  notice  and  sometimes  not.  The  question  here  is, 
whether,  under  the  circumstances  of  the  case,  the  Great  Seal  has 
duly  acted  in  the  issuing  of  this  writ.  There  are  many  cases  no 
doubt  in  which  a  man  ought  not  to  be  the  worse  thought  of  be- 
cause he  may  be  embarrassed  in  his  affairs ;  but  the  question  is 
whether  if  a  gentleman's  misfortunes  have  placed  him  in  circum- 
stances in  which  it  is  utterly  impossible  for  him  to  do  the  duty 
which  the  law  imposes  on  him,  and  there  is  a  power  capable  of 
removing  him,  it  is  not  of  necessity  that  he  should  be  removed.  If 
a  person  has  been  in  the  King's  Bench  prison  for  twelve  months 
when  he  ought  to  have  been  in  the  county,  is  it  possible  that  the 
Great  Seal  can  say  that  that  is  not  a  neglect  of  duty  in  the  sense 
in  which  I  use  those  words  ?  his  acceptance  of  the  ofl&ce  of  coroner 
obliges  him  to  be  resident  there,  and  his  non-residence  is  conclusive 
against  him ;  it  is  a  very  different  thing  to  the  King's  subjects, 
whether  there  be  one  or  several  coroners  resident  in  the  same 
county.  In  this  case  I  am  of  opinion,  without  meaning  to  reflect 
in  any  degree  on  the  petitioner,  that  he  was  in  a  situation  in  which 
it  was  the  duty  of  the  Great  Seal  to  remove  him.  I  do  not  say  he 
may  not  be  appointed  again,  but  that  cannot  be  done  on  the  appli- 
cation of  an  individual ;  the  magistrates,  upon  his  case  being  laid 
before  them,  may  perhaps  feel  it  their  duty  to  recommend  that  he 
should  be  reinstated  ;  but  it  is  not  my  business  to  act  without  some 
communication  of  that  kind. 

ENGLISH  NOTES. 

The  power  vested  in  the  Lord  Chancellor,  and  stated  in  the  rule, 
is  preserved  and  confirmed  by  the  Coroner's  Act,  1887  (50  &  51  Vict, 
c.  71),  8.  35.  By  section  8  of  this  Statute  the  Lord  Chancellor  is 
empowered  to  remove  a  coroner  for  "inability  or  misbehaviour  in  the 
discharge  of  his  duties."  It  is  a  misdemeanour  in  any  coroner  to  be 
guilty  **  of  extortion  or  corruption,  or  of  wilful  neglect  of  his  duty,  or 
of  misbehaviour  in  the  discharge  of  his  duty;  "  and  for  this  he  may  be 
removed  by  the  Court  which  tries  hira,  and  a  writ  thereupon  issues  for 
the  appointment  of  a  successor.  Coroner's  Act,  1887  (50  &  51  Vict. 
c.  71),  8.  8,  (2).  Failure  to  comply  with  the  provisions  of  the  Act 
"  with  respect  to  the  delivery  of  the  inquisition,  or  to  the  taking  and 
delivery  of  the  depositions  and  recognisances,  in  the  case  of  murder  or 
manslaughter,"  is  punishable  by  fine,  at  the  discretion  of  the  Court; 
Coroner's  Act,  1887  (50  &  51  Vict.  c.  71),  s.  9.  A  solicitor  coroner 
directly  or  indirectly  acting,  by  himself  or  his  partner,  as  solicitor  in 
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the  prosecution  or  defence  of  a  person  charged  by  an  inquisition  taken 
before  him  as  coroner,  whether  that  person  is  tried  on  that  inquisition 
or  on  any  bill  of  indictment  found  by  a  grand  jury,  is  guilty  of  misbe- 
haviour in  the  discharge  of  his  duty,  and  the  Court  trying  the  person 
charged  may  impose  a  fine  not  exceeding  £50;  Coroner's  Act,  1887 
(50  &  51  Vict.  c.  71),  s.  10.  A  coroner  may  be  indicted  for  accepting 
a  reward  for  not  holding  an  inquest;  Hex  v.  Harrison  (1800),  1  East^ 
P.  C.  482. 

The  ruling  case  was  applied  by  Lord  Campbell  in  Re  Ward  (1861), 
3  De  G.  F.  &  J.  700,  30  L.  J.  Ch.  775,  4  L.  T.  458.  In  Re  Hull 
(1882),  9  Q.  B.  D.  689,  Lord  Selbobne  gave  the  coroner  the  benefit  of 
the  doubt. 

The  grounds  of  removal  by  the  Lord  Chancellor  are,  prolonged 
absence  from  duty,  as  in  the  ruling  case ;  intoxication,  as  in  Re  Wardj 
supra  ;  refusal  to  hold  an  inquest  without  reasonable  excuse,  Re  Ward, 
supra,  and  Re  Hull,  supra;  delay  in  holding  an  inquest  on  a  dead 
body  in  a  state  of  decomposition,  Re  Hull ;  or  general  inability  {quia 
minus  idoneics  are  the  words  in  F.  K.  B.),  2  D'Anvers  Ab.  tit. 
Coroner,  211. 

Where  a  coroner  is  removed  for  cause,  he  cannot  traverse  the  grounds 
upon  which  he  was  removed;  but  he  is  entitled,  upon  showing  that 
the  grounds  are  false,  to  sue  out  a  supersedeas  to  any  new  writ  de  coro- 
natore  eligendo.  12  Hale,  P.  C.  11  and  56,  and  2  D'Anvers,  Ab.  tit. 
Coroner,  211,  citing  5  Co.  Kep.  58  b;  8  Co.  Kep.  Alb;  2  Inst.  32; 
F.  N.  B.  163. 

A  coroner  may  be  compelled  to  hold  an  inquest  upon  the  application 
by,  or  under  the  authority  of,  the  Attorney-General.  Coroner's  Act, 
1887  (60  &  51  Vict.  c.  71),  s.  6. 

AMERICAN  NOTES, 

In  this  country  the  office  of  coroner  is  elective ;  the  coroner  is  usually  a 
county  officer,  and  he  is  removable  only  by  the  Governor  of  the  State. 


No.  3.  —  REGINA  v,  HERFORD. 
(Q.  B.     1860.) 

RULE. 

The  duty  of  the  office  of  coroner  in  holding  inquests  is 
limited  to  an  inquiry  into  the  cause  of  death,  upon  view  of 
the  body  of  the  deceased,  and  he  cannot,  by  common  law, 
inquire  into  the  cause  of  a  fire  at  which  no  lives  are  lost. 
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Beg.  7.  Herford. 

29  L.  J.  Q.  B.  249-255  (8.  c.  3  El.  &  El.  115,  6  Jur.  N.  S.  750,  8  W.  R.  579). 

Coroner.  —  Inquisition.  —  Jurisdiction.  —  Fire.  —  Prohibition.      [249] 

A  coroner  has  no  power  to  hold  an  inquisition  respecting  the  origin  of  a  fire. 
Prohibition  may  issue  to  a  Court  exercising  criminal  jurisdiction. 

Eule  calling  upon  William  Herford,  coroner  of  the  city  of  Man- 
chester, to  show  cause  why  a  writ  of  prohibition  should  not  issue, 
directed  to  him,  to  prohibit  him  from  further  holding  an  inquisition 
respecting  the  origin  of  a  fire  at  the  shop  and  premises  of  Levy 
Kreigsfeld,  No.  3,  Palatine  Buildings,  Hunt's  Bank,  in  the  said  city 
of  Manchester. 

It  appeared  from  the  afl&davits  that  the  said  Levy  Kreigsfeld  was 
a  dealer  in  india  rubber  and  mackintosh  goods,  carrying  on  business 
upon  premises  which  were  usually  locked  up  at  night.  On  the 
evening  of  the  27th  of  March  last  he  locked  up  the  premises  and 
went  home ;  shortly  afterwards  a  fire  was  discovered  in  the  shop, 
and  the  chief  constable  of  the  city  of  Manchester  suggested  to  the 
said  coroner  the  propriety  of  holding  an  inquest  to  ascertain,  if 
possible,  the  origin  of  the  fire.  The  coroner  accordingly  issued  his 
precept  to  the  chief  constable  to  summon  a  jury,  and  proceeded  to 
hold  the  inquest  as  had  been  suggested  to  hirn,  acting  solely  upon 
that  suggestion,  and  from  a  regard  to  his  duty  as  coroner,  and  to 
the  public  interest  involved  in  the  discharge  of  such  duty.  Levy 
Kreigsfeld  was  called  upon  to  attend  the  inquest ;  and  he  did  so, 
accompanied  by  counsel,  who  objected  that  the  coroner  had  no 
power  to  hold  an  inquest  concerning  a  fire.  The  coroner,  never- 
theless, entered  upon  and  continued  the  inquiry  for  some  hours, 
during  which  time  he  examined  Levy  Kreigsfeld  upon  oath,  and 
then  adjourned  the  inquest. 

It  further  appeared  that  in  London,  Lincoln,  Doncaster,  and 
some  other  places,  the  coroners  have  of  late  years  occasionally  held 
inquests  in  cases  of  fire,  when  they  were  required  to  do  so. 

Upon  the  adjournment  of  the  inquest  the  present  rule  was 
obtained,  against  which  — 

Atherton  (Sol.  Gen.),  Wheeler,  and  Fonblanque  showed  cause. 
There  are  two  points  :  first,  whether  prohibition  is  the  proper  mode 
of  trying  the  question ;  which  is,  secondly,  whether  the  coroner 
has  the  jurisdiction  at  common  law  which  he  has  assumed,  of  hold- 
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ing  an  inquest  to  inquire  into  the  origin  of  a  fire  where  no  death 
has  ensued.  First,  prohibition  only  lies  in  civil  cases,  or  at  least 
it  does  not  lie  in  criminal  cases.     The  present  is  a  criminal  case. 

[CocKBURN,  J.  C.      Why  criminal  ?] 

It  certainly  is  not  a  civil  jurisdiction  which  the  coroner  exercises 
when  he  holds  an  inquest  on  a  death,  and  the  present  is  the  same 
or  a  similar  jurisdiction.  The  Courts  to  which  prohibition  will 
issue  are  enumerated  in  Black.  Com.  b.  3,  c.  vii.  (voL  3,  p.  112),  but 
not  one  of  them  is  of  a  criminal  jurisdiction. 

[Crompton,  J.,  referred  to  Com.  Dig.  tit.  Prohibition  (F,  6),  that 
prohibition  lies  if  the  suit  be  for  a  criminal  matter.] 

Comyns  cites  2  Inst.  600.  But  that  has  reference  to  Articuli 
Cleri  (9  Ed.  2),  which  prohibited  the  Spiritual  Courts  from  taking 
cognisance  of  felonies. 

[Crompton,  J.  But  the  passage  in  Comyns  shows  that  prohi- 
bition will  issue  to  any  Court  that  has,  or  assumes  to  have,  criminal 
jurisdiction.  And  there  is  a  direct  authority  cited  from  1  Siderfin, 
374,  to  that  effect.] 

[Mellish,  contrti,  referred  to  12  Rep.  77,  as  assuming  that  prohi- 
bition would  lie  to  an  Admiralty  Court  taking  cognisance  of  some- 
thing done  not  within  its  jurisdiction.] 

That  was  a  suit  in  which  the  Admiralty  had  assumed  civil  juris- 
diction. Com.  Dig.  tit.  Prohibition  (A,  1),  enumerates  the  Courts 
to  which  prohibition  will  issue ;  but  they  are  all  either  civil  or 
spiritual.  Fitzherbert,  De  Nat.  Brev.  tit.  Prohibition,  gives  forms 
of  the  writ ;  but  there  are  none  of  them  framed  for  a  criminal 
court.  In  Pomfraye's  case.  Lit.  Eep.  163,  where  a  person  had  been 
charged  on  the  Statute  of  Usury,  37  Hen.  VIII.  c.  9,  before  the  Jus- 
tices in  Sessions,  the  point  whether  prohibition  would  lie  to  the 
Sessions  is  mooted,  but  does  not  seem  to  be  decided.  In  Orant 
V.  Gould,  2  H.  Bl.  69,  3  R  R.  342,  which  was  the  case 
[*  250]  *  of  an  application  for  a  prohibition  to  a  court-martial,  the 
matter  was  much  discussed ;  but  the  prohibition  was  refused 
on  another  ground.  Secondly,  the  coroner  had  the  jurisdiction  he 
claims  at  common  law,  and  no  statute  has  passed  to  put  an  end  to 
it.  Black.  Com.  b.  1,  cap.  ix.  (vol.  1,  p.  347)  points  out  the  an- 
tiquity of  the  coroner's  office  as  equal  to  that  of  sheriff.  Hale, 
P.  C.  pi.  2,  c.  8  (vol.  2,  p.  56),  comments  on  the  jurisdiction  of  the 
coroner,  in  which  inquest  on  fires  is  certainly  not  enumerated. 
Many  of  the  old  powers  of  the  coroners  were  taken  away ;  but  this 
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is  not  one  which  it  can  be  shown  has  been  taken  away.  Thus, 
Magna  Charta  expressly  prohibits  a  coroner  from  holding  Pleas  of 
the  Crown.  Coke,  2  Inst,  Comment  on  Magna  Charta,  p.  30,  shows 
that  the  coroner  had  anciently  many  very  wide  powers.  Nathaniel 
Bacon,  in  his  discourse  "  On  the  Laws  and  Government  of  Eng- 
land "  (published  in  1688-9,  and  said  to  be  on  the  authority  of 
Selden),  shows  the  very  great  antiquity  and  extensive  jurisdiction 
of  the  coroner — see  chapters  23  and  69.  The  Statute  De  Officio 
CoronatoriSy  4  Edw.  I.  Stat.  2,  is  declaratory,  and  in  affirmance  of 
the  common  law,  and  is  imperfect,  for  it  does  not  describe  the 
whole  jurisdiction  of  coroners ;  for  instance,  it  omits  the  duty  to 
hold  an  inquest  on  any  prisoner  dying  in  gaol,  which,  on  all  the 
authorities,  is  part  of  the  coroner's  duty.  It  is  pointed  out  in 
Jervis  on  Coroners,  pp.  24,  32  (edit  of  1829),  citing  2  Hawk.  P.  C. 
62,  c.  9,  s.  35,  that  the  statute  does  not  restrain  the  coroner  from 
any  branch  of  his  power  incident  to  his  office  at  common  law. 
The  statute  of  1  Edw.  III.  c.  16,  established  the  office  of  Justice  of 
the  Peace,  and  led,  no  doubt,  to  the  general  disuse  of  the  more 
extensive  jurisdiction  of  the  coroner.  The  older  authorities  must, 
therefore,  be  looked  into ;  and  first,  the  Mirror  of  Justices,  —  which 
is  thus  mentioned  in  Eeeve's  History  of  the  English  Law  (vol.  2, 
p.  358) :  "  The  Mirror  of  Justices  is  a  book  whose  consideration 
may  properly  belong  to  this  reign  (Edward  the  Second).  This 
singular  work  has  raised  much  doubt  and  difference  of  opinion  con- 
cerning its  antiquity.  Some  have  pronounced  it  older  than  the 
Conquest ;  others  have  ascribed  it  to  the  time  of  Edward  the 
Second.  Both  these  opinions  may  be  partly  right  There  may 
perhaps  have  been  a  work  by  this  name  as  early  as  the  date  sup- 
posed ;  but  whoever  judges  from  the  internal  evidence  of  this  book 
will  be  satisfied  that  great  part  of  it  is  of  a  period  much  later,  and 
certainly  written  after  Fleta  and  Britton :  for  it  states  many  points 
of  law,  as  it  were,  in  a  stage  of  progression  somewhat  receding 
from  those  writers,  and  approaching  nearer  to  those  of  later  times. 
It  is  probable  that  Andrew  Home,  whose  name  it  bears,  might 
take  up  an  ancient  book  of  that  name,  and  work  it  into  the  volume 
we  now  see,  in  the  reign  of  this  king,  or  at  the  end  of  the  former ; 
and,  if  so,  we  should  expect  that  whatever  it  propounds  was  actu- 
ally law  in  the  reign  of  Edward  the  Second."  In  the  translation 
of  the  Mirror,  by  Hughes,  ch.  1,  s.  13,  p.  38  (p.  45  of  the  original 
edition  of  1642),  after  stating  that  there  are  two  kinds  of  coroners, 
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general  and  special,  it  is  said :  "  To  the  office  of  the  one  and  the 
other  "  (general  and  special  coroners)  "  it  doth  belong  to  view  the 
carcases  of  the  dead  by  felony  or  by  mischance ;  or  to  see  the  burn- 
ings and  the  wounds  and  the  other  felonies,"  &c.  And,  again,  at 
p.  42  (pp.  99,  100,  of  the  original  edition  of  1642) :  "Also,  they 
used  to  inquire  of  burnings,  and  who  put  to  the  fire,  and  how  ;  and 
whether  it  were  by  felony  or  mischance,"  &c.  Again,  in  Bracton, 
lib.  3,  cap.  5,  fol.  121,  it  is  said,  "  Cum  autem  contingat  homicidium 
fieri  quandoque  in  domibus,  quandoque  in  villis,  quandoque  in 
vicis,  quandoque  in  campis  extra  villam,  et  etiam  in  nemoribus,  et 
ad  coronatores  pertineat  de  hujusmodi  occisis  cognoscere,  et  de 
interfectore,  quis  ille  fuerit,  si  nesciatur,  diligentem  facere  inquisi- 
tionem.  .  .  .  Accedere  debent  ad  occisos  vel  vulneratos,  sive  ad 
submerses  vel  subito  mortuos,  et  ad  domorum  fractiones,"  &c. 
Fleta,  in  lib.  1,  cap.  18,  §  5,  (p.  21.  edit,  by  Selden),  De  Coronatori- 
bus,  writes :  "  Imprimis  fideliter  praesentent  de  omnibus  murdris 
homicidiis  feloniis,  per  quem  quando  et  ubi,"  &c.  Fleta  is  referred 
to  by  Eeeves,  in  his  History  of  the  English  Law,  vol.  2,  p.  279,  and 

is  stated  to  be  a  treatise  upon  the  whole  law  as  it  stood 
[*  251]  at  the  time  the  author  wrote.     It  is  also  stated  that  *  the 

author  followed  Bracton  in  manner  and  matter,  and  adopted 
his  plan.  In  Britton,  by  Kelham,  c.  1,  s.  3,  p.  11,  it  is  said: 
"  Also,  it  is  our  pleasure,  that  as  soon  as  any  felony  or  misadven- 
ture has  happened,  or  treasure  be  found  designedly  concealed 
underground,  or  in  the  case  of  the  rape  of  women,  or  the  breaking 
of  our  prison,  or  of  a  man  wounded  almost  to  death,  or  of  other 
accident  happening,  that  the  coroner,  as  soon  as  ever  he  has  notice 
of  it,  issue  his  precept  to  the  sheriff,  or  the  bailiff  of  the  place 
where  the  accident  happened,  that  at  a  certain  day  he  cause  to 
appear  before  him  at  the  place  where  the  accident  happened,  the 
four  adjacent  townships,  and  more,  if  need  be,  by  whom  he  may 
inquire  of  the  truth  of  the  casualty."  These  old  authorities, 
therefore,  show  that  the  jurisdiction  of  the  coroner  is  not  confined 
to  cases  of  death  ;  and  although,  no  doubt.  Lord  Coke,  in  the  4th 
Inst.  p.  271,  says,  "  The  coroner  can  inquire  of  no  felony,  save 
the  death  of  a  man,  and  that  super  visum  corporiSy"  the  common 
law  appears  to  have  been  otherwise. 

[Blackburn,  J.  In  the  27  Ass.  pi.  55,  it  is  said,  that  this 
Court  sent  back  an  indictment  in  order  that  it  might  appear 
whether  the  coroner  had  had  a  view  of  the  body,  or  whether  there 
had  been  an  express  order  to  him  to  hold  the  inquest.] 
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In  Gamett  v.  Ferrand,  6  B.  &  C.  at  p.  620,  Bayley,  B.,  said  : 
"At  common  law  the  coroner  had  power  to  hear  and  determine 
felonies;  at  that  time,  therefore,  his  court  was  analogous  to  the 
ordinary  courts  of  law ;  but  his  powers  were  abridged  by  Magna 
Charta,  c.  17."  In  Jervis  on  Coroners,  p.  44,  we  find  this  passage : 
'*  It  would  seem  from  the  stat.  De  officio  Coronatoris  that  the 
authority  of  coroners  with  respect  to  felony  was  not  limited  to 
inquests  of  death  only ;  for  by  that  statute  they  are  directed  to 
inquire  of  breakers  of  houses,"  &c.  It  will  be  said  that  Magna 
Charta,  c.  17,  diminishes  the  power  which  the  Grown  might  have 
had  by  the  words,  "  NuUus  Vicecomes,  Constabularius,  Coronator 
vel  alii  balivi  nostri  teneant  placita  Coronse  nostrse ; "  but  "  pleas 
of  the  Crown  "  mean  accusations  which  were  answered ;  while 
there  is  no  accusation  or  answer  before  the  coroner,  and  the  inqui- 
sition, when  signed  and  returned,  becomes  an  indictment. 

[Blackburn,  J.  If  we  find  that  a  particular  jurisdiction  has 
fallen  into  desuetude,  and  there  is  an  ancient  statute  which  may 
have  taken  it  away,  may  we  not  construe  the  statute  by  the  fact 
of  the  jurisdiction  being  no  longer  in  use  ?  ] 

It  may  well  be  that  it  has  fallen  into  desuetude  in  consequence 
of  no  fees  being  attached  to  the  office  in  respect  of  that  jurisdic- 
tion ;  and  it  is  laid  down  in  DwArris  on  Statutes,  p.  629,  that  an 
Act  of  Parliament  cannot  be  repealed  by  non-user.  If  the  juris- 
diction has  ever  existed,  it  still  exists,  unless  taken  away  by 
statute;  and  that  cannot  b/B  shown. 

[WiGHTMAN,  J.  Could  any  fee  be  taken  if  a  coroner  held  an 
inquest  upon  a  fire  ?  ] 

Perhaps  not;  but  when  the  office  was  first  instituted,  no  fees 
at  all  were  taken. 

Mellish  and  Fearnley,  in  support  of  the  rule.  —  The  opinion  of 
Lord  Coke  is  plain  and  decisive,  for  in  his  note  to  cap.  17  of 
Magna  Charta,  2  Inst  31,  he  says,  "  But  what  authority  had  the 
sheriff  in  Pleas  of  the  Crown  before  this  statute  ?  This  appears 
by  Glanvill,  that  the  sheriff  in  the  tourn  (for  that  is  to  be  in- 
tended) held  plea  of  theft,  for  he  saith,  '  Excipitur  crimen  furti, 
quod  ad  vice-comitem  pertinet,  et  in  comitatibus  placitatur ;  *  but  he 
may  inquire  of  all  felonies  by  the  common  law,  except  the  death 
of  man.  And  what  authority  had  the  coroner?  The  same 
authority  he  now  hath,  in  case  when  any  man  come  to  violent 
and  untimely  death,  super  visum  corporis,  &c. ;  abjurations  and 
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outlawries,  appeales  of  death  by  bill,  &c.  This  authority  of  the 
coroner,  viz.,  the  coroner  solely  to  take  an  indictment  sitper  visum 
corporis,  and  to  take  an  appeale,  and  to  enter  the  appeale,  and  the 
count  remaineth  to  this  day.  But  he  can  proceed  no  further, 
either  upon  the  indictment  or  appeale,  but  to  deliver  them  over  to 
the  Justices,  and  this  is  saved  to  them  by  the  statute  of  Will.  1. 
c.  10.  And  this  appeareth  by  all  our  old  books,  book  cases,  and 
continual  experience.'*  There  is  a  difficulty  in  distinguishing  be- 
tween the  jurisdiction  of  coroners  in  cases  of  appeals  and 
[•  252]  in  cases  *  of  indictments.  All  appeals  were  brought  in 
the  Sheriff's  Court,  of  which  court  the  coroner  was  a 
member  and  a  Judge  ;  but  in  his  own  court  he  had  power  only  to 
hold  inquests  super  visum  corporis.  Formerly  criminal  proceed- 
ings were  commenced  by  appeal,  and  the  coroner  had  authority  to 
inquire  into  the  circumstances  of  the  crime,  though  whether  with 
or  without  the  assistance  of  a  jury  does  not  appear.  If  the  4  Edw. 
I.  Stat.  2.  {De  Officio  Coronatoris)  is  looked  at,  it  appears  very 
doubtful  whether  an  inquest  can  be  held,  except  svper  visum  cor- 
poris; but  the  statute  may  be  construed  by  referring  to  the  writer 
from  whose  work  it  is  copied,  namely,  Bracton,  who  declares  the 
whole  duty  of  coroners,  and  he  does  not  anywhere  say  that  the 
duty  of  holding  inquests  upon  the  burning  of  houses  is  thrown 
upon  coroners.  It  may,  therefore,  be  assumed,  that  in  the  time 
of  Hen.  III.  the  coroners  had  not  this  jurisdiction.  It  is  true  that 
Bracton  says,  that  the  coroner  is  to  go  ad  donfiorum  fractiones,  as 
well  as  to  see  people  who  are  dead  or  wounded ;  but  where  he 
speaks  of  what  the  coroner  is  to  do,  it  is  only  super  visum  corporis. 
The  statute  mentions  rapes,  but  only  in  the  way  of  appeals,  si 
autcm  aliquis  appellatus  fuerit  de  raptu,  in  which  event  the  person 
is  to  be  attached. 

[WiGHTMAN,  J.  It  seems  that  in  a  case  of  death,  the  coroner 
would  have  to  ascertain  the  fact ;  but  in  case  of  appeal,  all  that 
he  would  have  to  do  would  be  to  enter  the  appeal.] 

No  mention  is  made  of  holding  an  inquest  in  a  case  of  arson. 
Fleta  really  agrees  with  Bracton,  but  leaves  out  the  domorum 
fraetiones.  Britton  is  a  very  short  book,  and  is  not  of  so  great 
authority  as  the  others.  Its  language  is  certainly  rather  larger. 
The  Mirror  of  Justices  states  so  many  things  upon  the  office  of 
coroners  which  are  not  law,  that  it  cannot  be  considered  to  be  a 
book  of  authority.     It  is  not  known  when  it  was  written,  and  it 
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cannot  be  said  that  that  which  was  law  before  the  time  of  Eic.  I. 
is  law  now,  simply  because  it  does  not  appear  to  have  been  repealed 
by  Act  of  Parliament  The  author  may  have  been  writing  of  the 
laws  of  the  Saxons.  He  says,  if  a  man  be  killed  by  false  judgment, 
the  jury  of  the  coroners  are  to  "  declare  who  were  the  Judges,  who 
the  oflBcers  to  form  the  judgment,  and  who  accessories,  and  if  of 
false  witnesses,  who  were  they,  and  the  jurors."  Again,  he  says 
that  the  coroner  is  to  inquire  about  accessories  before  the  fact 
Again,  that  "  coroners  ought  also  to  make  their  views  of  sodomies, 
and  of  monstrous  births  of  children,  who  have  nothing  of  humanity, 
or  who  have  more  of  other  creatures  than  of  man,"  &c.  All  these 
statements  are  erroneous,  and  show  that  the  book  is  not  to  be 
depended  upon.  He  afterwards  says,  "  also  they  used  to  inquire 
of  burnings,"  &c.,  which  may  be  and  probably  is  equally  erroneous 
with  what  has  gone  before.  The  Statute  of  Marlebridge  (52 
Hen.  III.)  c.  25,  enacts  that,  "  Justiciarii  itinerantes  de  csetero  non 
amercient  villatas  in  itinere  suo,  pro  eo  quod  singuli  xii.  annorum 
non  venerint  coram  Vicecomitibus  et  Coronatoribus,  ad  inquisi- 
tiones  de  roberiis,  incendiis  domorum,  vel  aliis  ad  coronam  spectan- 
tibus  faciend'.  Dum  tamen  de  villatis  illis  veniant  sufficientes, 
per  quos  inquisitiones  hujusmodi  plene  fieri  possunt,  exceptis 
inquisitionibus  de  morte  hominis  faciend',"  &c.  And  Lord  Coke, 
in  a  note  to  this  chapter,  2  Inst  147,  says,  "  That  when  any  rob- 
bery, burning  of  houses,  homicide,  or  other  felony  was  done,  the 
sheriff,  for  so  much  as  pertained  to  him,  or  the  coroner,  in  case  of 
the  death  of  man,  would  summon  many  townships,  and  sometimes 
a  whole  hundred,  where  twelve  would  serve  to  make  inquiry." 
This  is  the  construction  which  has  always  been  put  upon  the 
words  of  the  statute,  reddendo  singula  singulis.  In  the  Articuli 
super  Chartas,  c.  3,  2  Inst.  547,  this  passage  occurs :  "  Ordeine  est, 
que  desormes  en  case  de  mort  de  home,  ou  office  de  coroner  appent 
as  viewes,  et  enquests  de  ceo  faire,  soit  maund  al  coroner  del  pays," 
&c. ;  and  Lord  Coke,  in  a  note,  says,  "  This  is  understood  of  felonies 
of  the  death  of  man ;  for  the  inquiry  of  that  felony  belongs  to  the 
oflBce  of  the  coroner  of  the  vierge,  and  so  it  is  hereafter  in  this  act 
explained,"  &c.  This  agrees  with  what  is  said  in  the  4th  Inst.  271, 
"  So  the  coroner  can  enquire  of  no  felony  but  of  the  death  of  man, 
and  that  super  visum  corporis*'  In  Staundford,  P.  C.  51.  H, 
it  is  stated, "  Cest  estatut  quaunt  al  inquisition  a  *  prender,  [*253] 
extenda  soy  totalement  sur  mort  person,  per  que  semble 
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q  le  coroner  ne  peut  inquirer  dauter  felony,  forsq  de  mort 
d*homme,"  and  there  reference  is  made  to  Britton,  fol.  3,  to  the 
contrary,  "  Que  il  peut  inquirer  de  rape  de  femme,  et  de  debruser 
de  prison,  queux  sont  auter  felonies,  que  nest  morte  d'homme." 
Hale,  P.  C,  vol  2,  p.  57,  agrees,  for  he  says,  "  Eegularly  the  coroner 
hath  no  power  to  take  inquisitions,  but  touching  the  death  of  a 
man,  and  persons  subito  mortui,  and  some  special  incidents  there- 
unto ; "  and  again,  at  p.  66,  "  But  it  is  said  that  he  may  take  the 
confession  of  him  that  breaks  prison,  and  upon  his  record  thereof 
the  party  shall  be  hanged.  But,  although  he  hath  power  to  take 
an  inquisition  touching  the  death  of  a  man,  it  must  be  super  visum 
corporis,  and  not  otherwise."  So  in  Com.  Dig.  tit.  "  Officer  "  (G.  11), 
we  read  "  So  that  the  coroner,  notwithstanding  Magna  Charta,  c.  17, 
may  take  an  indictment  upon  the  death  of  a  man  (2  Inst  32),  but 
only  upon  the  death  of  a  man,  not  for  other  felony  (4  Inst.  271)." 

[WiGHTMAN,  J.  I  find,  in  Bac.  Abr.  tit.  "  Coroners  "  (C),  this 
statement,  "  According  to  some  opinions  a  coroner  ex  officio  hath 
no  power  to  take  any  indictment,  except  of  the  death  of  a  man." 
Then  a  number  of  authorities  are  referred  to,  and  the  editor  says, 
"  But,  without  custom,  he  hath  no  authority  to  take  any  inquisi- 
tion other  than  on  death."] 

(They  were  then  stopped.) 

COCKBURN,  C.  J. :  — 

I  am  of  opinion  that  this  rule  should  be  made  absolute,  on  the 
ground  that  a  coroner,  who  holds  an  inquest  in  the  manner 
alleged  in  these  affidavits,  acts  beyond  the  proper  limits  of  his 
office  and  jurisdiction.  We  have  the  authority  of  three  of  the 
gravest  authors  who  have  expounded  and  illustrated  the  law  of 
England,  for  saying  that  the  duties  of  the  office  of  coroner  in 
holding  inquests  are  limited  to  cases  of  homicide,  upon  view  of  the 
body  of  the  deceased.  We  have  the  authority  of  Lord  Coke  and 
of  Lord  Hale,  who  thus  state  the  law  in  clear  and  distinct  terms, 
and  their  opinion  is  adopted  by  Chief  Baron  Comyns,  without  the 
expression  of  the  slightest  doubt  upon  the  question.  I  conceive 
that  these  authorities  are  amply  sufficient,  in  the  absence  of  any 
statutable  authority,  to  make  good  the  proposition  of  law  that  the 
coroner  does  not  possess  the  authority  contended  for.  Besides, 
from  the  time  of  the  4  Edw.  I.  down  to  the  last  twenty  years, 
there  seems  to  have  been  an  uniform  abstinence  from  the  exercise 
of  such  a  jurisdiction.     This  raises  a  difficulty,  for  if  it  was  part  of 
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the  duty  of  coroner  to  hold  inquests  in  the  case  of  felonies  other 
than  homicide,  the  jurisdiction  would  have  been  exercised  from 
time  to  time,  but  so  far  as  can  be  shown,  there  has  been  conform- 
ably no  exercise  whatever  of  such  a  jurisdiction.  This,  in  con- 
junction with  the  authorities,  satisfies  my  mind  that  there  is  no 
such  jurisdiction ;  but,  besides  that,  it  would  seem  that  such  was 
the  opinion  held  by  the  Legislature.  In  old  times  the  office  of 
coroner  was  filled  by  men  of  liigh  position  in  the  country,  but 
when  professional  men  came  to  be  appointed,  the  Legislature  pro- 
vided for  their  remuneration  in  performing  the  duties  of  coroner. 
In  doing  so,  it  has  invariably  limited  the  remuneration  to  cases  of 
homicide  or  death  by  inadvertence.  Therefore,  it  may  be  inferred 
that  the  Legislature  considered  that  coroners  did  not  possess  the 
jurisdiction  contended  for;  for,  if  otherwise,  it  would  have  pro- 
vided for  their  remuneration,  and  would  have  taken  care  that  they 
should  receive  proper  fees  where  they  held  inquests  in  cases  of 
arson,  as  well  as  in  cases  of  death.  The  only  difficulty  is  that 
arising  from  the  Statute  De  Officio  Coranataris,  and  from  the  pas- 
sage in  Britton.  At  first  sight,  the  language  of  the  statute  appears 
to  raise  some  diflficulty,  for  it  speaks  of  cases  where  "  houses  are 
broken,"  as  well  as  when  "any  be  slain  or  suddenly  dead  or 
wounded,"  which  might  seem  to  imply  that  the  coroner  may  hold 
inquests  in  cases  of  burglary  and  housebreaking.  But  I  think  that 
Mr.  Mellish  has  removed  that  difficulty  by  showing  that  the  statute 
was  more  or  less  an  abridgment  of  the  law  laid  down  by  Bracton ; 
when  we  refer  to  his  work  we  find  that  he  was  speaking  either  of 
cases  of  appeal,  or  of  the  inquest  to  be  held  by  the  coroner  super 
visum  corporiSy  in  cases  of  homicide  or  of  sudden  death.  The 
diflSculty  is  removed  when  Bracton  is  looked  at.  Mr. 
Mellish  has  also  given  a  *  satisfactory  explanation  of  the  [*  254] 
passage  in  the  Statute  of  Marlebridge,  so  far  as  words  so 
obscure  can  be  explained.  I  do  not  say  that  all  doubt  has  been 
removed,  but  when  we  find  that,  from  the  time  of  the  4  Edw.  I. 
this  jurisdiction  has  never  been  exercised,  when  we  find  that  the 
contemporaneous  exposition  of  the  statute  agrees  with  the  non- 
exercise  of  that  jurisdiction,  and  that,  in  addition,  the  great 
authorities  referred  to  declare,  in  clear  and  explicit  terms,  what 
the  law  is,  we  ought  not  to  say  that  the  jurisdiction  exists,  because 
we  find  that  the  matter  is  mentioned  in  Hawkins  with  some 
doubt.     If  such  jurisdiction  is  to  be  exercised  after  the  lapse  of 
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500  or  600  years,  it  ought  to  be  by  the  express  authority  of  the 
Legislature,  not  because  some  persons  may  have  entertained  one 
opinion  of  the  matter,  and  some  another. 

WiGHTMAN,  J. :  — 

This  is  a  case  of  very  general  importance ;  and,  as  T  understand 
that  of  late  years  inquests  have  been  held  in  like  cases,  and  as  no 
express  decision  upon  the  matter  has  been  brought  before  us,  I 
should  have  wished  for  time  to  compare  the  cases,  and  look  into 
the  authorities  with  more  care ;  but  as  the  Lord  Chief  Justice  has 
expressed  a  very  clear  opinion  upon  the  point,  and  as  I  am  disposed 
to  agree  with  that  opinion,  I  do  not  wish  to  raise  any  doubt  The 
original  jurisdiction  of  the  coroner  has  been  to  a  great  extent 
limited  by  Magna  Charta,  c.  17.  The  stat  De  officio  Coronatoris 
is  chiefly  directed  to  holding  inquests  in  cases  of  death,  although 
housebreaking  and  other  matters  are  mentioned;  but  these,  as 
appears  from  what  Lord  Coke  says,  relate  to  such  as  concern  the 
death  of  a  man.  The  great  point  is  this,  that  from  that  time 
downwards  there  is  no  instance,  except  in  a  few  cases  in  modern 
times,  where  a  coroner  has  exercised  the  jurisdiction  of  holding 
inquests,  except  upon  the  death  of  man.  Lord  Coke  says  that  he 
has  no  power  to  hold  such  an  inquest,  except  in  case  of  death,  for, 
in  2  Inst  p.  31,  he  writes, ''  And  what  authority  hath  the  coroner? 
The  same  authority  he  now  hath  in  case  when  any  man  come  to 
violent  or  untimely  death,  super  visum  corporis"  &c.  He  there 
contrasts  the  duties  of  the  sheriflf  and  coroner  respectively.  This 
opinion  I  find  to  be  fortified  by  Lord  Hale,  who  says,  in  the  pas- 
sage which  has  been  referred  to,  "  that  regularly  the  coroner  hath 
no  power  to  take  inquisitions,  but  touching  the  death  of  a  man," 
&c.  True,  there  is  a  dictum  to  the  contrary  in  2  Hawk.  P.  C.  (by 
Curwood),  79,  c.  9.  §  21,  for  he  says,  "  This  statute  being  wholly 
directory  and  in  affirmance  of  the  common  law,  doth  neither 
restrain  the  coroner  from  any  branch  of  his  power,  nor  excuse  him 
from  the  execution  of  any  part  of  his  duty  not  mentioned  in  it, 
which  was  incident  to  his  office  before  ; "  and  at  p.  83,  s.  35, "  Since 
it  is  expressly  declared  by  the  above-mentioned  statute,  that  a 
coroner  ought  to  inquire  of  the  breakers  of  houses ;  and  it  is  said 
by  Britton  that  he  may  inquire  of  rape  and  of  the  breach  of  a 
prison,  and  such  power  hath  never  been  expressly  taken  from  him ; 
it  seems  bard  to  say  that  he  may  not  still  make  such  inquiries  if 
he  please."     But  all  these  passages  must  be  looked  at  with  this 
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observation,  that  there  is  great  obscurity  in  these  ancient  authori- 
ties, and  that,  after  all,  the  best  exposition  of  what  are  the  duties 
of  an  ancient  office  is  what  has  been  the  custom.  Here,  we  find 
that  there  has  been  no  instance  till  in  quite  recent  times  of 
coroners  having  exercised  such  a  jurisdiction  as  that  which  is  now 
claimed.  Whether  it  would  be  an  advantage  that  such  a  jurisdic- 
tion should  be  exercised  I  know  not;  but,  upon  the  whole, 
although  I  have  some  doubts  upon  the  subject,  it  seems  to  me  that 
the  jurisdiction  does  not  exist 

Blackburn,  J. : — 

T  am  of  the  same  opinion.  We  are  called  upon  to  prohibit  the 
coroner  from  holding  the  inquest,  upon  the  ground  that  if  he  did 
so,  he  would  be  acting  without  jurisdiction.  We  have  the  power 
to  make  the  rule  absolute,  if  we  think  that  the  coroner  has  no 
such  jurisdiction.  It  is  said  that  he  had  it  at  common  law;  and 
that  although  Magna  Charta  took  away  many  parts  of  that  com- 
mon-law jurisdiction,  this  particular  part  is  left  untouched  by  that 
or  any  other  statute.  Now,  it  has  not  been  exercised  for  a  very 
long  time,  and  therefore  it  lies  upon  those  who  allege  that  it  still 
exists,  to  show  that  it  has  not  been  taken  away.  They  might 
show  that  it  had  been  exercised,  or  that  the  text-writers  declared 
that  it  had  not  been  taken  away.  But  the  first  has  not 
been  *done;  and  as  far  as  the  text-writers  go,  it  is  [*255] 
declared  by  Staundford,  who  upon  this  point  is  a  great 
authority,  by  Lord  Coke,  by  Lord  Hale,  and  by  Chief  Baron 
CoMYNS,  that  the  coroner  has  no  jurisdiction  to  hold  an  inquest, 
except  in  the  case  of  a  body  lying  dead.  Then,  as  to  the  exercise 
of  the  jurisdiction  in  old  times,  only  two  instances  are  brought 
before  us,  and  those  in  the  city  of  London,  and  in  the  court  of  the 
sheriff  and  coroner  by  way  of  appeal,  not  before  the  coroner  in 
the  way  of  an  inquisition.  Mr.  Mellish  has  explained  that  the  court 
of  the  sheriff  and  the  coroner  is  an  ancient  court,  distinct  from 
that  of  the  coroner,  alone,  so  that  the  cases  referred  to  are  no  deci- 
sions upon  the  matter  before  us.  In  the  Book  of  Assize,  27  Edw. 
III.  fol.  141,  pi.  55,  we  find  that  the  Court  of  King's  Bench  sent 
back  an  indictment,  giving  as  a  reason  that  the  coroner  could  not 
hold  an  inquest,  except  upon  the  view  of  the  body,  or  by  special 
writ  sent  him  for  the  purpose.  Again  in  35  Hen.  VI.  pL  33,  fol.  27, 
B,  the  same  proposition  is  stated,  and  though  it  is  not  certain 
whether  the  statement  is  made  by  one  of  the  Judges  or  by  the 


168  .     CORONER. 


No.  8.  —-Beg.  ▼.  Herfcnd,  28  L.  J.  0*  B.  956.  —  Votes. 


counsel,  it  seems  to  be  put  as  clear  and  distinct  law  that  a  coroner 
cannot  hold  the  inquest  except  as  above  mentioned ;  and  nothing 
is  stated  to  the  contrary.  In  the  course  of  the  learned  argument 
which  has  been  addressed  to  us,  obscure  and  difficult  passages 
have  been  referred  to  in  the  Mirror  of  Justices  and  elsewhere ;  but 
they  are  not  sufficient  to  show  that  at  common  law  the  coroner 
had  the  authority  which  he  is  now  alleged  to  have.  If  he  had,  it 
is  clear  that  Magna  Cliarta  took  it  away.  It  is  very  true  that 
no  statute  can  be  abrogated  by  mere  non-user,  but  where  the 
non-user  has  prevailed  for  many  hundred  years,  it  affords  a  very 
good  argument  that  that  which  had  not  been  used  for  so  long  a 
time  has  no  existence.  My  Brother  Crompton  authorises  me  to 
say  that  he  agrees  with  the  view  which  has  been  expressed ;  and 
that  the  only  thing  about  which  he  felt  any  difficulty  was  the 
passage  in  the  stat.  De  Officio  Coronatoris,  and  that  Mr.  Mellish 
had  cleared  up  that  difficulty  to  his  satisfaction. 

COCKBURN,  C.  J. :  — 

If  we  did  not  state  our  opinion  sufficiently  during  the  argument, 
I  wish  to  add  that  we  have  no  doubt  that  a  prohibition  may  issue 
to  control  a  Court  of  criminal  jurisdiction  equally  as  a  Court 
exercising  civil  jurisdiction.  litUe  absolute, 

ENGLISH  NOTES. 

In  21  Edward  IV.  it  was  resolved  by  all  the  Judges  that  if  a  man 
were  killed  and  buried  before  the  coroner  had  held  an  inquest  on  view 
of  the  body,  the  coroner  might  lawfully  take  him  out  of  the  grave  to 
see  the  wounds  to  draw  a  good  indictment.  Bro.  Ah.  tit.  Corone,  pi. 
167.  Although  the  coroner  apparently  still  possesses  this  power,  it  is 
customary  for  him  to  obtain  a  warrant  from  the  Secretary  of  State  for 
the  Home  Department. 

It  is  a  misdemeanour  to  bum  or  otherwise  dispose  of  a  dead  body 
with  intent  to  prevent  or  obstruct  the  holding  of  an  inquest,  where 
the  inquest  is  one  that  the  coroner  has  jurisdiction  to  hold.  Ite(/,  v. 
Stephenson  (C.  C.  R.  1884),  13  Q.  B.  D.  331,  53  L.  J.  M.  C.  176,  62 
L.  T.  267,  33  W.  R.  44.  In  Be  Hull  (1882),  9  Q.  B.  D.  689,  it  was 
laid  down  by  Lord  Selborne  that  a  coroner  was  not  justified  in  delay- 
ing an  inquest  upon  a  deatl  body  in  a  state  of  decomposition  for  so  long 
a  period  as  ^ve  days,  in  order  that  the  body  might  be  identified  and 
buried  and  registered  under  the  right  name;  and  the  fact  that  the  body 
was  in  a  mortuary  made  no  difference. 

Examples  of  the  strictness  of  the  rule  requiring  a  view  of  the  body 
are  given  in  the  reporter's  notes  to  Rex  v.  Ferrand,  p.  148,  ante. 
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In  the  view  of  Lord  Hale,  where  the  stroke  was  given  in  one 
connty  and  the  death  occarred  in  another,  the  Justices  or  coroner  of 
the  county  where  the  party  died  were  to  inquire  and  proceed  as  if  the 
stroke  had  been  given  in  the  same  county.  1  Hale,  P.  C.  426,  427; 
2  Hale,  P.  C.  66.  It  is  probable,  however,  that  the  inquiry,  if  held 
before  a  coroner,  was  taken  nnder  a  special  commission,  for  where  a 
man  committed  suicide,  and  his  body  could  not  be  found,  the  inquest^ 
which  was  necessary  to  entitle  the  Crown  to  the  forfeiture  of  the  goods 
of  the  felo  de  se,  was  taken  before  Justices  of  the  Peace.  2  D'An- 
vers,  Ab.  tit.  Coroners,  210,  pi.  8,  in  margin  citing 3  Inst.  55;  Poph. 
209;  1  Roll.  Rep.  217.  By  the  joint  effect  of  sections  3  and  7  of  the 
Coronera'  Act,  1887  (50  &  51  Vict.  c.  71),  the  coroner  within  whose 
jurisdiction  the  body  lies,  whether  the  cause  of  death  arose  within  his 
jurisdiction  or  not,  has  exclusive  jurisdiction  in  holding  an  inquest. 

Where  an  order  for  a  melius  inquirendum  is  obtained  from  the  High 
•Court,  under  section  6  of  the  Coroners'  Act,  1887,  it  is  not  necessary  to 
have  a  view  of  the  body,  unless  the  Court  otherwise  orders:  subs.  3. 

Upon  receipt  of  information  of  a  sudden  death,  the  coroner  has  no 
discretion  to  refuse  to  hold  an  inquest,  unless  he  has  received  further 
evidence  pointing  to  the  cause  of  death  and  negativing  violence  or 
suicide.  Be  Hull,  supra.  He  should  not,  however,  exercise  his  office 
in  a  vexatious  and  oppressive  manner,  as  by  insisting  on  holding  an 
inquest  on  the  bodj"^  of  a  person  who  has  died  suddenly  if  there  is  no 
reason  to  suppose  that  the  person  has  died  from  other  than  natural 
causes.  Bex  v.  Justices  of  Kent  (1809),  11  East,  229,  10  R.  R.  484. 
But  a  coroner  is  justified  in  acting  on  information  which,  if  true,  would 
make  it  his  duty  to  hold  an  inquest  if  he  honestly  believes  the  truth 
of  the  information.     Be^,  v.  Stephenson,  supra. 

The  distinction  between  the  duties  of  a  coroner  and  of  a  Court  before 
which  a  prisoner  stands  indicted  for  murder  or  manslaughter  was 
pointed  out  in  some  old  cases,  in  which  a  melius  inquirendum  was 
awarded,  because  the  inquest  did  not  state  who  had  killed  the  deceased, 
but  had  given  a  general  verdict  of  acquittal  against  the  person  sus- 
pected of  having  caused  the  death.  Bro.  Ab.  tit.  Corone,  pi.  32  and 
62.  The  same  view  is  given  by  Lord  Hale  (2  Hale,  P.  C.  65),  who 
tells  us  that  it  was  customary  in  his  day  to  return  **scrme  fictitious 
name,  as  John-a-Noke,  which  serves  the  turn."  The  wording  of  the 
present  statutes  enables  the  jurors  to  return  a  verdict  of  murder  against 
some  person  or  persons  to  the  jurors  unknown.  A  coroner  can  only 
inquire  who  are  accessories  before  the  fact.  Coroners'  Act,  1887, 
s.  4  (3),  which  reproduces  3  Hen.  VII.  c.  1;  and  see  2  D'Anvers,  Ab. 
210,  pi.  3,  in  margin,  where  the  authorities  are  given. 

The  High  Court  may  order  a  second  inquest  upon  application  made 
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by  or  under  the  authority  of  the  Attorney-General,  if  it  is  satisfied  that 
**by  reason  of  fraud,  rejection  of  evidence,  irregularity  of  proceedings, 
insufficiency  of  inquiry,  or  otherwise,  it  is  necessary  or  desirable  in  the 
interests  of  justice  that  another  inquest  should  be  held.''  The  second 
inquest  may  be  directed  to  be  taken  before  some  other  coroner  than  the 
one  who  held  the  first  inquiry.  Coroners'  Act,  1887  (50  &  51  Vict, 
c.  71),  8.  6.  Prior  to  this  Act  the  Court  could  quash  an  inquisition 
upon  certiorari^  but  the  melius  inquirendum,  if  awarded,  was  directed 
to  the  same  coroner.  Beff.  v.  Carter  (Q.  B.  D.  1876),  45  L.  J.  Q.  B. 
711.  The  principal  matters  referable  to  certiorari  will  be  found  under 
that  title  in  5  E.  C.  p.  527,  et  seq. 

The  power  given  by  section  20  of  the  Coroners'  Act,  1887,  to  amend 
an  inquisition  can  only  be  exercised  by  the  Court  mentioned  in  that 
section,  and  has  left  untouched  the  original  jurisdiction  of  the  Queen's 
Bench  Division  to  quash  an  inquisition  for  an  irregularity  apparent  on 
the  face  of  it.  Reg,  v.  Great  Western  Railway  Co,  (1888),  20  Q.  B. 
D.  410,  57  L.  J.  M.  C.  31,  ^  L.  T.  765,  36  W.  R.  506.  The  section 
is  in  these  terms :  "  If,  in  the  opinion  of  the  Court  having  cognizance  of 
the  case,  an  inquisition  finds  sufficiently  the  matters  required  to  be 
found  thereby,  and  where  it  charges  a  person  wnth  murder  or  man- 
slaughter, sufficiently  designates  that  person  and  the  offence  charged, 
the  inquisition  shall  not  be  quashed  for  any  defects,  and  the  Court  may 
order  the  proper  officer  of  the  Court  to  amend  any  defect  in  the  inqui- 
sition, and  any  variance  occurring  between  the  inquisition  and  the 
evidence  offered  in  proof  thereof,  if  the  Court  are  of  opinion  that  such 
defect  or  variance  is  not  material  to  the  merits  of  the  case,  and  that  the 
defendant  or  person  traversing  the  inquisition  cannot  be  prejudiced  by 
the  amendment  in  his  defence  or  traverse  on  the  merits,  and  the  Court 
may  order  the  amendment  on  such  terms  as  to  postponing  the  trial  to 
be  had  before  the  same  or  another  jury  as  to  the  Court  may  seem 
reasonable;  and  after  the  amendment  the  trial  shall  proceed  in  like 
manner,  and  the  inquisition,  verdict,  and  judgment  shall  be  to  the 
same  effect,  and  the  record  shall  be  drawn  up  in  the  same  form  in  all 
respects  as  if  the  inquisition  had  originally  been  in  the  form  in  which 
it  stands  when  so  amended." 

By  the  custom  of  Northumberland  the  coroner  may  inquire  of  other 
felonies.     2  Hale,  P.  C.  65. 

By  a  private  Act  of  Parliament,  City  of  London  Fire  Inquests  Act, 
1888  (51  &  62  Vict.  c.  xxxviii.),  the  city  coroner  is  now  empowered  to 
inquire  into  the  origin  of  fires  occurring  within  the  city  of  London  or 
the  liberties  thereof. 

The  jurisdiction  of  a  coroner  with  regard  to  treasure  trove  is  confined 
to  an  inquiry  as  to  who  were  the  finders,  and  who  is  suspected  thereof. 
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4  Ed.  I.  Stat.  2;  Coroners'  Act,  1887,  8.36;  Attorney-General  v.  Moore 
(1893),  1  Ch.  676,  62  L.  J.  Ch.  607,  68  L.  T.  674,  41  W.  R.  294. 

The  coroner's  duties  with  respect  to  deodand^  or  forfeitures  for  fel- 
onies have  ceased  to  exist.  The  Crown  is  no  longer  entitled  to  deodands 
by  9  &  10  Vict.  c.  62;  and  forfeiture  for  treason  or  felony  was  abol- 
ished by  the  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23). 

AMERICAN  NOTES. 

In  some  States  a  statutory  power  is  given  to  coroners  to  inquire  into  the 
origin  of  fires. 


No.  4.  — SIR  WILLIAM  WITHIPOLE'S  CASE 
(1628.) 

No.  5.  — REGINA  v,  BUTTON. 
(Q.  B.  D.  1892.) 

RULE. 

The  disqualifications  and  exemptions  from  service  upon 
juries  extend  to  service  upon  coroners'  juries. 

Sir  William  Withipole's  Case. 

W.  Jones  198, 199  (s.  c.  Cro.  Car.  184,  Ley,  81). 

Coroner.  — Jury,  —  Disqualification. 

The  statute  11  H.  IV.  c.  9,  as  to  the  return  of  jurors,  extended  as  well  to 
inquests  before  the  coroner  as  to  indictments  before  justices.  And  persons 
outlawed  in  personal  actions  are  disqualified. 

Sir  Edward  Withipole  was  indicted  before  the  coroner  of  Suffolk 
for  murder,  and  this  was  removed  into  the  King's  Bench,  upon 
which  the  said  Withipole  was  arraigned,  and  he  prayed  that  he 
might  have  counsel,  for  that  he  had  matter  in  law  to  show  (by 
word  of  mouth)  against  the  said  indictment,  and  he  had  counsel 
assigned,  who  took  divers  exceptions  to  the  said  indictment,  on  the 
statute  of  11  H.  IV.  c.  9,  and  they  put  this  by  way  of  plea,  namely : 
(1)  Tliat  the  jury  was  returned  by  one  who  was  neither  bailiff  of  a 
liberty  nor  sheriff.  (2)  That  one  Aliston  was  of  the  jury,  who 
nominated  himself  to  be  returned,  and  divers  others  of  the  jury 
upon  his  nomination.  And  (3)  that  two  of  the  jurors  were  out- 
lawed in  personal  actions,  and  on  this  prayed  that  the  indictment 
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might  be  quashed,  and  pleaded  over  to  the  felony.  And  there 
were  two  questions  mooted  amongst  the  justices :  first,  whether  the 
statute  of  11  H.  IV.'  extends  to  the  inquisition  before  the  coroner. 
And  it  appeared  to  Hyde,  Whitlock,  and  Crooke,  primd  facie, 
that  it  does  not  so  extend.  But  Jones  was  of  the  contrary  opinion. 
Secondly,  whether  outlawry  in  personal  actions  makes  the  indict- 
ment void.  And  they  prayed  the  advice  of  all  the  Justices  and 
Barons.  And  it  appeared  to  all  the  other  Justices  and  Barons  that 
the  statute  extends  to  the  inquisition  taken  before  the  coroner. 
And  as  to  the  second  question  they  were  divided  in  opinion,  Vide 
34  E.  1  Proces.  Fitz.  288  (the  majority  holding  on  the  authority  of 
the  case  cited  and  another  case,  21  Hen.  VI.  pi.  30,  that  outlawry  in 
personal  actions  is  a  disqualification  under  the  statute,  because  an 
outlawed  person  is  not  accounted  prohm  et  legalis  homo  to  be  sworn 
in  an  inquest).^  Afterwards  he  was  indicted  by  Commission  of 
Oyer  and  Terminer  and  arraigned  the  first  day  of  the  Term,  and 
he  says  that  he  ought  not  to  be  arraigned,  for  that  he  had  pleaded 
to  the  former  inquisition.  But  the  Court  overruled  the  objection, 
and  to  make  the  matter  clear  they  made  the  order  that  the  former 
should  be  quashed ;  whereupon  he  pleaded  on  terms,  that  one  of 
the  jury  is  an  outlaw.  But  that  was  not  allowed  by  the  Court,  for 
admitting  that  the  plea  was  good,  which  was  not  decided,  yet  he 
ought  to  have  produced  the  record  of  outlawry  under  the  seal  (of 
the  Court)  upon  pleading  his  plea.  And  therefore  he  pleaded  over 
to  the  felony  —  Not  guilty. 

Beg.  y.  Dntton. 

61  L.  J.  Q.  B.  190-193  (s.  c.  [1892]  1  Q.  B.  486,  66  L.  T.  824,  40  W.  R.  270). 

Coroner^ 8  Jury.  —  Exemption. 

The  exemptions  in  the  schedule  to  the  Juries  Act,  1870,  apply  to  jurors 
summoned  to  serve  upon  coroner's  inquests. 

This  was  an  order  nisi  calling  upon  the  coroner  of  the  Kingston 
district  of  the  county  of  London  to  show  cause  why  his  order  or 
adjudication,  whereby  he  imposed  a  fine  of  £5  upon  one  William 
Button  for  not  appearing  and  serving  as  a  juryman  upon  a  certain 
inquiry  on  her  Majesty's  behalf  touching  the  death  of  Mary  Ann 
Ames,  should  not  be  quashed. 

1  The  reasons  of  the  opinion  of  the  majoritj  are  here  supplied  from  the  report 
in  Croke. 
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From  afl&davits  it  appeared  that  William  Dutton  was,  and  had 
been  for  fifteen  years,  managing  clerk  to  a  solicitor.  On  the  12th 
of  June,  1891,  he  was  served  by  the  coroner's  officer  with  a 
summons  to  appear  before  the  coroner  as  a  juryman.  He  wrote 
a  letter  to  the  coroner  stating  that,  being  managing  clerk  to  a 
solicitor,  he  was  exempt  from  serving  on  juries.  The  coroner 
replied  that  as  a  solicitor's  managing  clerk  he  was  not  exempt 
from  serving  on  a  coroner's  inquest,  and  cited  the  County  Juries 
Act,  1825  (6  Geo.  IV.  c.  50),  s.  52,  and  the  Juries  Act,  1870  (33  &  34 
Vict.  c.  77).  On  the  JjNih  of  July  he  was  summoned  to  appear  as  a 
juryman  to  inquire  touching  the  death  of  one  Mary  Ann  Ames. 
He  did  not  attend  the  inquest,  and  the  coroner  issued  and  served 
a  certificate  of  fine  certifying  that  he  had  imposed  a  fine  of  ^5  for 
such  default.  For  the  purpose  of  enabling  the  question  as  to  the 
liability  of  solicitors'  managing  clerks  to  serve  on  coroners'  juries 
to  be  decided,  an  order  nisi  for  a  certiorari  to  remove  and  quash 
the  certificate  of  fine  was  granted. 

McMorran  showed  cause.  —  The  question  is  whether  the  exemp- 
tions from  service  on  juries,  a  list  of  which  is  set  out  in  the  schedule 
to  the  Juries  Act,  1870,  applies  equally  to  juries  summoned 
by  the  coroner.  Now  the  Coroners'  Act,  1887  (50  *&  [*191] 
51  Vict.  c.  71),  was  a  consolidating  Act,  and  repealed  a  great 
number  of  ancient  statutes,  which  are  set  out  in  the  third  schedule. 
By  section  3  (clause  1)  it  is  provided  that  "where  a  coroner  is 
informed  that  the  dead  body  of  a  person  is  lying  within  his  juris- 
diction, and  there  is  reasonable  cause  to  suspect  that  such  person 
has  died  either  a  violent  or  unnatural  death,  .  .  .  the  coroner  .  .  . 
shall,  as  soon  as  practicable,  issue  his  warrant  for  summoning  not 
less  than  twelve  nor  more  than  twenty-three  good  and  lawful  men 
to  appear  before  him  at  a  specified  time  and  place,  there  to  enquire 
as  jurors  touching  the  death  of  such  person  .  .  ."  This  is  the 
only  provision  as  to  qualification  contained  in  the  Act,  and  all  it 
says  is  that  they  shall  be  good  and  lawful  men.  The  Act  of  52 
Hen.  III.  c.  24,  which  provided  that  townships  should  not  be  amerced 
because  all  being  twelve  years  old  "came  not  afore  the  sherifi's  and 
coroners  to  make  inquiries  of  robberies  ...  or  other  things  per- 
taining to  the  Crown ;  so  that  there  come  sufficient  .  .  .  excepted 
'"  enquests  for  the  death  of  man,  whereat  all  being  twelve  years  of 
age  ought  to  appear  unless  they  have  reasonable  cause  of  absence." 
Up  to  the  present  time  the  universal  practice  has  been  for  the 
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coroner  to  summon  a  jury  from  the  immediate  neighbourhood 
where  the  death  occurred.  4  Edw.  I.  statute  2,  which  was  not 
repealed  till  1887,  provided  that  "  when  coroners  are  commanded 
by  the  king's  bailifiFs,  or  by  honest  men  of  the  country,  they  shall 
go  to  the  places  where  any  be  slain  or  suddenly  dead,  .  .  .  and 
shall  forthwith  command  four  of  the  next  towns,  or  five  or  six,  to 
appear  before  him  in  such  a  place,  and  when  they  are  come  thither 
the  coroner  upon  the  oath  of  them  shall  enquire  .  .  ."  Accordingly, 
so  far  as  the  Coroners'  Act  of  1887,  and  the  earlier  statutes  which 
it  repealed,  are  concerned,  it  is  submitted  that  the  Legislature  con- 
templated no  exemption  whatever.  The  statute  upon  which  the 
present  claim  for  exemption  must  rest  is  the  County  Juries  Act  of 
1825,  which  purports  to  consolidate  and  amend  previous  statutes. 
Section  1  enacts  that  "  every  man,  except  as  hereinafter  excepted, 
between  the  ages  of  twenty-one  years  and  sixty  years,  residing  in 
any  county  in  England,"  who  shall  be  possessed  of  certain  property 
qualification,  "  shall  be  liable  to  serve  on  juries  for  the  trial  of  all 
issues  joined  in  any  of  the  King's  Courts  at  Westminster,  and  in 
the  Superior  Courts,  both  civil  and  criminal,  of  the  three  counties 
Palatine,  and  in  all  Courts  of  assize,  nisi  prius,  oyer  and  terminer, 
and  gaol  delivery,  such  issues  being  respectively  in  the  county  in 
which  every  man  so  qualified  respectively  shall  reside.  .  .  ." 
There  is  no  mention  of  a  Coroner's  Court  in  this  section.  Then 
section  2  gives  a  long  list  of  persons  who  *'  shall  be  and  are  hereby 
absolutely  freed  and  exempted  from  being  returned,  and  from 
serving  upon  any  juries  or  inquests  whatsoever.  .  .  ."  Of  course, 
the  word  "  inquest "  in  this  section  has  a  far  larger  signification  than 
that  of  merely  a  coroner's  inquest  Section  4  relates  to  the  issue 
of  precepts  requiring  churchwardens  and  overseers  to  prepare  "  a 
true  list  of  all  men  residing  within  their  respective  parishes  and 
towusliips,  qualified  and  liable  to  serve  on  juries  according  to  this 
Act  as  aforesaid.  .  .  ."  It  is  submitted  "all  men"  mean  those 
mentioned  in  section  1.  The  same  may  be  said  of  section  11, 
where  the  expression  "  the  names  of  such  men  qualified  to  serve  on 
juries '"  occurs.  Section  25  provides  that  jurors  are  to  be  summoned 
ten  days  before  the  day  of  attendance  in  any  of  the  Courts  afore- 
said. It  is  submitted  that  the  scheme  of  the  Act  was  to  apply  to 
general  juries,  and  not  to  coroners*  juries.  "Courts  aforesaid" 
relates  to  the  scheme  of  the  whole  Act,  and  not  to  coroners. 
Section  29  enacts  that  "  in  all  inquests  to  be  taken  before  any  of 
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the  Courts  hereinbefore  mentioned  whenever  the  king  is  a  party," 
the  king  shall  only  challenge  for  cause.  There  the  word  " inquest" 
means  an  inquiry  or  trial  in  a  Court  mentioned  in  section  1,  and 
not  a  coroner's  inquest.  Section  52  enacts  that  "  no  man  shall  be 
liable  to  be  summoned  or  impanelled  to  serve  as  a  juror  .  .  . 
upon  any  inquest  or  inquiry  to  be  taken  or  made  by  or  before  any 
sheriff  or  coroner  by  virtue  of  any  writ  of  inquiry  .  .  .  who 
shall  not  be  duly  qualified  according  to  this  Act  to  serve  as  a 
juror  upon  trials  at  imi  prtiis,  .  .  provided  always  that 
*  nothing  herein  contained  shall  extend  to  any  inquest  to  be  [*  192] 
taken  by  or  before  any  coroner  of  a  county  by  virtue  of  his 
oflBce  or  to  any  inquest  or  inquiry  to  be  taken  or  made  by  or  before 
any  sheriff  or  coroner  of  any  liberty,  .  .  .  but  that  the  coroners  in 
all  counties  when  acting  otherwise  than  under  a  writ  of  inquiry, 
and  the  sheriffs  and  coroners  in  all  such  places  as  are  herein 
mentioned,  shall  and  may  respectively  take  and  make  all  inquests 
and  inquiries  by  jurors  of  the  same  description  as  they  have  been 
used  and  accustomed  to  do  before  the  passing  of  this  Act."  It  is 
submitted  that  this  section  refers  to  writs  of  inquiry  which  might 
be  sent  to  the  sheriff,  and  in  his  absence  dealt  with  by  the  coroner  ; 
and  that  the  proviso  was  inserted  ex  majore  cautela,  lest  it  should 
be  considered  that  it  applied  to  the  coroner  in  his  ordinary  ca- 
pacity. Clearly  this  proviso  was  intended  to  preserve  the  power 
possessed  by  the  coroner  from  the*  earliest  times  of  summoning  a 
jury  irrespective  of  any  suggested  exemption. 

[Wills,  J.  All  turns  on  the  question  whether  these  large  words 
of  exemption  in  section  2  apply.  Hawkins,  J.  "Juries  .  .  . 
whatsoever  "  must  include  everything,  and  if  this  be  so,  it  would 
be  impossible  to  give  effect  to  the  proviso  in  section  52.  Wills, 
J.  "  Whatsoever "  would  have  to  be  construed  not  to  mean 
**  whatsoever."] 

In  all  ordinary  cases,  —  that  is  to  say,  in  civil  actions  and 
criminal  trials,  —  the  jurors  are  drawn  from  the  county  at  large ; 
but  in  cases  of  sudden  death  the  jurors  who  are  to  form  the 
coroner's  jury  are  drawn  from  the  immediate  neighbourhood  of  the 
occurrence.  Great  difficulty  has  been  frequently  experienced  by 
the  coroner  in  getting  a  jury  at  all,  and  if  people  always  availed 
themselves  of  the  exemptions  to  which  they  are  undoubtedly 
entitled  in  ordinary  civil  or  criminal  cases,  no  jury  could,  in  many 
instances,  be  obtained.     This  has  lately  been  found  to  be  the  case 


176  .      CORONER. 


No.  5.  —Beg.  ▼.  Dntton,  61  L  J.  Q.  B.  19S,  19S. 


in  a  parish  in  Surrey,  within  ten  miles  of  London.  Section  9  of  the 
Juries  Act  of  1870  exempts  persons  described  in  the  schedule  (a 
list  almost  identical  with  section  2  of  the  Act  of  1825)  from 
"juries  or  inquests  whatsoever."  As  to  the  word  "inquest,"  the 
contention  already  made  as  to  the  application  and  significance  of 
the  word  in  section  2  of  the  County  Juries  Act  of  1825  applies. 
Although  this  Act  repealed  a  long  list  of  statutes,  it  did  not  repeal 
that  of  4  Edw.  I.  as  to  the  coroner  taking  his  jurors  from  the  next 
town.  4  Edw.  I.  was  in  force  until  the  Coroners'  Act  of  1887  was 
passed.  It  is  submitted  that  it  contemplated  no  exemptions  at  all, 
and  that  the  exemptions  contained  in  the  Juries  Acts  of  1825  and 
1870  are  applicable  only  to  cases  in  which  an  issue  of  civil  or 
criminal  liability  is  to  be  decided,  and  not  to  a  coroner's  inquest 
Further,  that  the  coroner  was  perfectly  right  in  relying  as  he  did 
upon  the  proviso  in  section  52  of  the  Act  of  1825,  and  holding 
that  the  exemptions  provided  by  that  Act  and  the  Act  of  1870 
were  wholly  inapplicable  to  a  jury  summoned  by  him  to  inquire 
into  a  cause  of  death.  His  certificate  of  fine  should,  it  is  submitted, 
be  sustained. 

HoUams,  in  support,  was  not  called  upon  to  argue. 

Hawkins,  J.  I  am  of  opinion  that  the  exemptions  in  section  2 
of  6  Grco.  IV.,  the  County  Juries  Act  of  1825,  which  have  been 
re-enacted  by  section  9  of  33  &  34  Vict  c.  77  of  the  Juries  Act  of 
1870,  do  apply  as  well  to  jurors  summoned  to  ser%'e  upon  coroners* 
juries,  as  to  jurors  summoned  to  serve  upon  the  trial  of  civil  and 
criminal  issues  in  the  Courts.  It  is  unnecessary  to  criticise  the 
language  of  the  Acts,  both  ancient  and  modern,  cited  to  us,  for 
the  language  of  section  2  of  the  Act  of  1825  is  precisely  what  the 
L^slature  intended  it  should  be ;  and  there  is  no  reason  to  say, 
nor  can  it  be  successfully  contended,  that  this  section  is  to  be 
restricted  in  its  application  to  ordinary  cases  of  juries  summoned 
for  the  trial  of  issues,  and  that  it  does  not  include  coroners'  juries. 
With  regard  to  section  52  and  the  proviso  contained  in  it,  what 
the  Legislature  purported  to  intend,  no  doubt,  was  this,  —  that 
whilst  provisions  had  been  made  by  the  Act  as  to  the  summoning 
of  juries  in  ordinary  and  general  cases,  such  provisions  were  not  to 
apply  to  coroners'  juries,  which  might  still  be  summoned  by  the 
process  theretofore  in  use,  and  from  the  neighbourhood  or 
[•  193]  districts  formerly  accustomed.  The  words  of  section  2,  *  fol- 
lowing a  long  list  of  exemptions,  are,  "  shall  be  and  are 
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hereby  absolutely  freed  and  exempted  from  being  returned,  and 
from  serving  upon  any  juries  or  inquests  whatsoever."  Were  we 
to  give  no  effect  to  this  word  "whatsoever'*  and  to  the  application 
of  the  clause  of  the  section  I  have  quoted,  the  whole  of  the  persons 
which  it  purports  to  exempt  would  be  liable  to  serve  on  coroners' 
juries  just  as  if  the  section  did  not  apply  to  them.  I  am  therefore 
of  opinion  that  the  exemption  does  apply,  and  applies  none  the  less 
because  the  coroner  is  not  bound  by  ordinary  rules  in  the  summon- 
ing of  jurymen. 

Wills,  J.  I  am  of  the  same  opinion.  The  question  is  one  free 
from  serious  doubt.  Section  2  of  the  County  Juries  Act,  1825,  re- 
enacted  by  section  9  of  the  Juries  Act,  1870,  exempts  certain  per- 
sons from  serving  on  any  juries  whatsoever.  It  has  been  pointed 
out  to  us  that  nine-tenths  of  these  Acts  have  no  reference  to 
coroners'  juries  at  all;  and,  in  fact,  section  52  of  the  Act  of  1825 
is  the  only  section  which  contains  any  substantive  allusion  to 
them.  Taking  the  words  of  the  proviso  of  this  section  in  their 
literal  significance,  they  are  inconsistent  with  the  words  of  sec- 
tion 2.  It  is  contended  that  if  there  were  no  exemptions  before 
the  Act  of  1825  there  should  be  none  after  it  was  passed,  because 
the  proviso  in  section  52  goes  on  to  say  that  "  coroners  .  .  .  when 
acting  otherwise  than  under  a  writ  of  inquiry,  .  .  .  shall  and  may 
.  .  .  take  and  make  all  inquests  ...  by  jurors  of  the  same  de- 
scription as  they  have  been  used  and  accustomed  to  do  before  the 
passing  of  this  Act."  If  there  be  an  inconsistency  between  the 
two  sections,  I  am  of  opinion  that  the  later  section  (section  52) 
ought  to  give  way  to  the  earlier,  because  section  2  cannot  be  got 
rid  of  without  the  absolute  destruction  of  its  phraseology.  The 
whole  of  the  persons  named  in  section  2  of  the  Act  of  1825  and  in 
the  schedule  to  the  Act  of  1870  are  exempted,  not  from  any  ten- 
derness towards  them  collectively  or  individually,  but  from  reasons 
of  public  policy.  The  public  service  might  be  materially  interfered 
with  if,  for  instance,  members  of  the  Bar,  ofiScers  of  the  Army,  and 
a  number  of  other  persons  of  various  professions,  were  called  upon 
to  serve  on  juries  of  any  description,  because  they  have  avocations 
which  may  have  to  be  exercised  with  promptitude.  We  cannot 
take  away  from  the  words  of  section  9  of  the  Act  of  1870,  which 
follow  the  words  of  section  2  of  the  Act  of  1825,  their  proper  sig- 
nification. I  am  of  opinion  that  the  order  to  quash  the  coroner's 
certificate  must  be  made  absolute.  Order  absolute. 
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ENGLISH  NOTES. 

It  is  stated  by  the  late  Sir  John  Jervis  in  his  book  on  Coroners  that 
Sir  William  WUhipole^s  case  (the  first  ruling  case)  is  no  authority 
for  the  proposition  for  which  it  is  generally  cited,  because  the  Court  of 
King's  Bench  had  exclusive  jurisdiction  in  the  matter,  and  the  opin- 
ions delivered  by  the  members  of  the  other  Courts  consulted  were  not 
binding  upon  the  parties;  but  Lord  Hale,  who  lived  near  the  time 
when  the  decision  was  given,  treats  the  dissentient  opinion  of  Sir 
William  Jones  (supported  as  it  is  by  the  opinions  of  the  Judges  and 
Barons  of  the  other  Courts)  as  authoritative.  In  this  respect  the  case 
may  be  regarded  in  a  similar  light  to  The  Shipmoney  case,  State  Trials, 
13  Ch.  I.,  and  Bouhton  v.  Sandiford,  1  R.  C.  166,  where  the  opinion 
of  a  single  Judge  has  been  received  as  correctly  stating  the  law, 
although  overridden  by  that  of  his  brothers  of  the  bench. 

The  coroner's  jury  is,  perhaps,  more  truly  the  representative  of  the 
compurgatores  of  former  times  than  the  jury  who  investigate  civil  and 
criminal  cases.  The  Coroners'  Act,  1887  (50  &  51  Vict,  c  71)  is  in  effect 
a  valuable  historical  record.  By  section  3  (1)  the  coroner  is  to  '^  issue 
his  warrant  for  summoning  not  less  than  twelve  nor  more  than  twenty- 
three  good  and  lawful  men,  ...  to  inquire  as  jurors  touching  the 
death,  &c."  Section  4  (5)  enacts:  ''In  case  twelve  at  least  of  the 
jury  do  not  agree  on  a  verdict  the  coroner  may  adjourn  the  inquest  to 
the  next  session  of  oyer  and  terminer,  and  gaol  delivery  held  for  the 
county  or  place  in  which  the  inquest  is  held;  and  if,  after  the  jury 
have  heard  the  charge  of  the  Judge  or  Commissioner  holding  such  ses- 
sion, twelve  of  them  fail  to  agree  on  a  verdict,  the  jury  may  be  dis- 
charged by  such  Judge  or  Commissioner  without  giving  a  verdict." 
This  power  is  not  unfrequently  exercised. 

Where  a  sufficient  number  of  jurors  does  not  appear,  the  practice  is 
to  empanel  bystanders,  who  have  been  described  as  tales  de  circum' 
stantibus.  This  has  also  been  done  in  civil  cases,  as  appears  by  the 
record  in  The  Earl  of  Shretcsburi/s  ease,  9  Co.  Rep.  43  6,  and  the 
records  preserved  in  the  third  volume  of  Lord  Raymond's  Reports. 
The  power  to  choose  this  jury  does  not  seem  to  depend  upon  any  Act  of 
Parliament.  For  although  both  in  Lord  Coke  and  Lord  Raymond 
there  is  a  reference  to  statute,  this  apparently  refers  to  the  filing  of  the 
names  of  the  jurors;  because  in  the  record  to  Savile  v.  Roberts  (1698), 
i  Lord  Raym.  374,  377,  3  Lord  Raym.  264,  267,  and  several  other 
cases  in  3  Lord  Raym.,  the  record  runs,  '*  according  to  the  form  of  the 
statute  lately  made  and  provided." 
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CORPORATION. 

Part  I.  —  Corporations  at  Common  Law  and  under 
THE  Acts  relating  to  Municipal  Corporations. 

Skction      L    CoostitutioQ. 

Section    IL    Qualification,  Election,  and  Removal 

Section  IU.    Contracts  and  Property. 


Part  II.  —  Corporations  constituted  for  Public  Pur- 
poses UNDER  Special  Acts  op  Parliament. 


Part  III.  —  Trading  Corporations. 

Section     I.  Registration. 

Section    II.  Prospectus  Memorandam  and  Articles  of  AasociatioiL 

Section  UL  Directors  and  Officers. 

Section  IV.  Capital. 

Section    V.  Winding  up. 


Part  I.  — MUNICIPAL  AND   OTHER  CHARTERED 
CORPORATIONS. 

Section  L  —  Constitution. 

No.  1.  — RUTTER  v,   CHAPMAN. 
(EX.  CH.  1841.) 

rule. 
The  common  law  prerogative  of  the  Crown  to  grant 
a  charter  of  incorporation  to  a  municipality  still  exists 
notwithstanding  the  Municipal  Corporations  Act  of  1835 
(5  &  6  Will.  IV.  c.  76);  and  the  Crown  may  by  such  a 
charter  grant  to  a  new  borough  all  the  powers  of  the 
Act  (5  &  6  Will.  IV.  c.  76),  although  such  grant  is  not 
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made  according  to  the  provisions  of  the  Act  of  1837 
(7  Will.  IV.  and  1  Vict.  c.  78,  s.  49),  which  expressly  em- 
powers  the  Crown  to  make  such  a  grant.  This  is  con- 
firmed by  45  &  46  Vict.  c.  50,  s.  216. 

Butter  ▼.  Chapman. 

8M.  4W.  1-117. 

Corporation,  —  Charter.  —  Power  of  Croum  at  Common  Law. 

The  grant  by  the  Crown  of  a  charter  of  incorporation  of  a  borough  may  be 
an  exercise  of  the  common-law  prerogative  of  the  Crown,  although  the  charter 
extends  to  the  new  corporation  the  powers  of  the  Municipal  Corporation  Act, 
5  &  6  Will.  4,  c.  76,  which  the  Crown  has  power  to  do  only  by  virtue  of  the 
1  Vict.  c.  78, 8. 49. 

The  Crown  may,  by  its  common-law  prerogative,  appoint  in  such  charter, 
the  number,  and  set  out  the  limits  of  the  wards,  in  the  new  borough. 

The  Crown  may  also  by  such  charter  delegate  to  an  individual  the  power 
of  appointing  the  first  members  of  such  corporation  ;  or  may,  at  all  events, 
appoint  a  person  to  ascertain  the  individuals  who  compose  the  class  to  whom 
the  charter  b  granted.     [Lord  Denman,  C.  J.,  and  Williams,  J.,  diss.] 

This  was  an  action  on  the  case  for  disturbing  the  plaintiff  in 
his  office  of  coroner  for  the  township  of  Chorlton-upon-Medlock, 
in  the  county  palatine  of  Lancaster.  The  defendant  justified  as 
coroner  appointed  by  the  corporation  of  Manchester,  which  was 
incorporated  by  charter,  dated  the  23rd  October,  1845.  The 
borough  of  Manchester  included  Chorlton-upon-Medlock. 

The  plaintiff,  by  his  replication,  traversed  the  grant  and  accep- 
tance of  the  charter. 

The  cause  came  on  for  trial  hef ore  Maule,  B.  ,  at  the 
[*  12]  *  Liverpool  Summer  Assizes,  1839.  It  was  proved  on  the 
part  of  the  defendant,  that  on  the  2nd  of  February,  1838, 
a  requisition  was  presented  to  the  boroughreeve  and  constables  of 
the  Iwrough  of  Manchester,  signed  by  nine  hundred  and  forty -four 
persons,  requesting  them,  as  returning  officers  of  Manchester,  to 
call  a  meeting  of  the  rate-payers  of  the  borough,  to  consider  the 
propriety  of  petitioning  the  Queen  in  council  for  a  charter  of 
incorporation,  according  to  the  stat  5  4  6  Will,  IV.  c.  76.  The 
meeting  was  accordingly  called  by  a  notice  published  in  all  the 
Manchester  newspapers,  and  signed  by  the  boroughreeve  and  con- 
stables, as  follows:  'In  compliance  with  the  foregoing  requisi- 
tion, we,  the  undersigned,  do  hereby  convene  a  public  meeting  of 
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the  rate-payers  of  the  borough,  to  be  held  in  the  forenoon  of 
Friday  the  9th  instant,  at  half -past  10  o'clock  precisely,  in  the 
large  room  of  the  Town  Hall,  Manchester,  for  the  purpose  therein 
specified.  *  The  meeting  was  held  accordingly  on  that  day,  about 
a  thousand  persons  being  present,  and  considerable  pains  having 
been  taken  that  none  but  rate-payers  should  be  admitted ;  and  it 
was  decided,  by  a  large  majority  of  those  present  at  the  meeting, 
upon  a  show  of  hands,  that  a  petition  should  be  presented  to  her 
Majesty  for  a  charter  of  incorporation.  A  committee  was  then 
appointed  to  prepare  the  petition,  and  to  procure  and  arrange  the 
signatures  to  it;  and  district  committees  were  formed  for  the 
latter  purpose  in  the  several  townships  within  the  borough. 

The  petition  was  signed  by  11,783  persons,  all  of  whom  were 
rate-payers,  and  several  thousands  of  whom  were  inhabitant 
householders,  resident  within  those  townships  of  the  parliamentary 
borough  of  Manchester  to  which  the  charter  of  incorporation  was 
afterwards  granted,  as  stated  in  the  plea.  On  the  12th  March, 
1838,  the  petition  was  lodged  with  the  Privy  Council;  on  the 
21st  March  an  order  was  made  by  the  Privy  Council,  that  the 
petition  should  be  taken  into  consideration  on  the  1st  May 
following,  *and  an  advertisement  to  that  effect  was  pub-  [*13] 
lished  in  the  London  Gazette.  On  that  day  it  was  taken 
into  consideration  accordingly.  On  the  15th  of  August,  the  Privy 
Council  made  an  order  thereupon  for  the  grant  of  a  charter,  and 
it  accordingly  passed  the  Great  Seal,  bearing  date  the  23rd 
October,  1838. 

For  the  plaintiff,  evidence  was  tendered  to  show  that  a  counter 
petition,  signed  by  a  greater  number  of  inhabitant  householders  of 
the  borough  of  Manchester,  and  also  by  a  greater  number  of  those 
persons  who  would  become  burgesses  under  the  operation  of  the 
charter,  when  granted,  than  those  who  had  signed  the  former 
petition,  was  presented  to  her  Majesty  before  the  Ist  May,  1838. 
It  was  admitted,  also,  that  neither  of  these  petitions  was  signed 
by  an  actual  majority  of  the  inhabitant  householders,  or  rate- 
payers, of  the  borough  of  Manchester,  or  of  the  district  to  which 
the  charter  was  afterwards  granted. 

The  learned  Judge  having  expressed  his  opinion,  that  notwith- 
standing such  counter  petition,  the  Crown  had  power  to  grant  a 
charter,  upon  the  recommendation  of  the  Privy  Council,  under 
the  7  Will.  IV.  &  1  Vict  c.  78,  s.  49,  upon  the  first  petition,  a  bill 
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of  exceptions  was  tendered  on  the  part  of  the  plaintiff,   and  a 
verdict  was  taken  for  the  defendant 

The  bill  of  exceptions  stated  the  evidence,  and  the  direction  of 
the  learned  Judge,  as  follows :  *^  And  upon  the  trial  of  the  said 
issue,  it  was  given  in  evidence  on  the  part  of  the  defendant,  in 
support  of  the  affirmative  of  the  said  issue  above  joined  between 
the  parties,  that  a  requisition,  signed  by  many  of  the  inhabitant 
householders  of  the  said  borough  of  Manchester,  was,  on  the  2nd 
day  of  February,  1839,  presented  to  the  boroughreeve  and  con- 
stables of  Manchester  aforesaid,  by  which  said  requisition  the 
said  boroughreeve  and  constables  were  requested  to  call  a 
[*  14]  meeting  of  the  rate-payers  of  the  said  borough  of  *  Man- 
chester, to  consider  the  propriety  of  petitioning  her  said 
Majesty  for  a  charter  of  incorporation,  according  to  the  statute  in 
that  case  made  and  provided,  and  that,  in  pursuance  of  the  said 
requisition,  a  public  meeting  of  the  rate-payers  of  the  said 
lx)rough  of  Manchester  was  called  by  the  said  boroughreeve  and 
constables,  and  was  afterwards,  on  the  9th  day  of  February,  1839, 
held  pursuant  to  public  advertisement;  and  that  at  the  said 
public  meeting  many  of  the  said  rate-payers,  to  the  number  of 
1000,  did  attend,  and  that  all  rate -payers  of  the  said  borough 
who  chose  to  attend  had  access  to  the  said  meeting ;  and  that,  at 
the  said  meeting,  a  resolution  was  proposed,  seconded,  and  after 
discussion  was  agreed  to  by  a  large  majority  of  the  said  meeting, 
that  a  petition  should  be  presented  to  her  Majesty  the  Queen  for  a 
charter  of  incorporation ;  and  that  at  the  said  meeting  a  certain 
other  resolution  was  proposed,  Seconded,  and  adopted  by  the  said 
meeting,  for  the  appointment  of  a  committee  to  prepare  such 
petition  as  aforesaid ;  and  that  shortly  afterwards,  a  petition  to 
her  said  Majesty  for  such  grant  of  incorporation  as  aforesaid  was, 
in  pursuance  of  the  first-mentioned  resolution,  prepared  by  the 
said  committee,  and  the  same  petition  was  afterwards  signed  by 
4000  of  the  inhabitant  householders  of  the  said  borough  of 
Manchester,  the  greater  part  thereof  being  rate-payeis  in,  and 
inhabitant  householders  of,  the  district  for  which  the  said  charter 
in  the  said  plea  mentioned  was  granted,  and  being  persons  quali- 
fied to  be  burgesses  under  such  charter,  but  the  number  of  such 
persons  so  signing  the  said  petition  did  not  constitute  a  majority 
of  the  whole  number  of  the  inhabitant  householders,  who  amount 
to  48,000;  and  that  the  said  petition,  being  the  petition  in  the 
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said  plea  mentioned,  was  afterwards  duly  presented  to  her  said 
Majesty  the  Queen,  and  was  duly  lodged  in  the  Privy  Council 
Office,  and  was  referred  by  her  said  Majesty  to  the  consideration 
of  her  said  Privy  Council,  as  in  the  said  plea  in  that 
behalf  *  mentioned:  and  it  was  further  proved  on  behalf  [*15] 
of  the  defendant,  that  the  said  charter  in  the  plea  men- 
tioned was  accepted,  as  in  the  said  plea  in  that  behalf  is  men- 
tioned. And  the  counsel  learned  in  the  law  of  the  plaintiff,  then, 
for  the  purpose  of  showing  that  her  Majesty  had  not  authority  to 
grant  the  charter  in  question  under  the  said  petition,  gave  in 
evidence  that  6000  of  such  inhabitant  householders  as  aforesaid, 
the  greater  part  thereof  being  ratepayers  in  and  inhabitant  house- 
holders of  the  district  for  which  the  said  charter  in  the  plea 
mentioned  was  granted,  and  being  persons  qualified  to  be  burgesses 
under  the  said  charter,  and  being  a  number  not  constituting  a 
majority  of  the  whole  number  of  such  inhabitant  householders, 
had,  after  the  said  first-mentioned  petition  had  been  presented  to 
her  Majesty,  and  before  the  day  for  taking  the  same  into  con- 
sideration by  her  Majesty's  said  Privy  Council,  petitioned  her 
Majesty  not  to  grant  the  charter  in  question :  Whereupon  the  said 
Baron  then  declared  his  opinion  to  the  jury,  that,  notwithstanding 
such  petition  as  last  aforesaid,  her  Majesty  had  authority  and 
power,  on  the  recommendation  of  her  Privy  Council,  to  grant  the 
said  charter  as  on  the  first-mentioned  petition,  by  virtue  of  the 
statute  in  that  case  made  and  provided,  and  with  such  direction 
left  the  case  to  the  jury,  and  the  jury  thereupon  then  and  there 
gave  their  verdict  for  the  defendant :  whereupon  counsel  for  the 
plaintiff  did  then  and  there,  on  behalf  of  the  plaintiff,  except  to 
the  said  opinion  and  direction  of  the  said  Baron  on  the  said  issue, 
and  insisted  that  the  facts  proved  were  sufficient  to  show  that  her 
said  Majesty  the  Queen  had  no  authority  or  power  to  grant  such 
charter  as  aforesaid,  upon  the  said  first-mentioned  petition-  * 

A  writ  of  error  having  been  brought  upon  this  bill  of  excep- 
tions, the  case  was  argued  in  Easter  Vacation,  1840,  and  again  (by 
the  direction  of  the  Court)  in  the  following  Michaelmas 
Vacation,  by  Cresswell  for  the  plaintiff,  and  *  the  Attorney-     [*  16] 
General  for  the  defendant, 

The  Court  took  time  to  consider  the  case ;  and  the  learned       [36] 
Judges  differing  in  opinion,  they  now  (Feb.   22nd,  1841) 
delivered  their  judgments  seriatim. 
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COLTMAN,  J.  The  first  question  for  consideration  in  this  case 
is,  whether  there,  was  such  a  petition  hj  the  inhabitant  house- 
holders of  the  borough  of  Manchester  as  is  required  by  the  statute 
7  Will.  IV.  &  1  Vict.  G.  78,  s.  49.  It  appears  from  many  authori- 
ties, that  to  make  a  corporation  at  common  law,  the  consent  of 
the  parties  incorporated  is  necessary,  Baggers  Case,  1  Eoll.  Eep. 
224;  2  Brownl.  109;  Dr.  Askew' s  Case,  4  Burr.  2200;  and  the 
statute  in  question  ought  to  be  construed  with  reference  to  this 
provision  of  the  common  law,  and  in  requiring  as  a  condition  a 
petition  by  the  inhabitant  householders,  it  must  be  understood  to 
mean  such  a  petition  as  can  fairly  be  considered  as  representing 
the  will  of  the  majority  of  the  inhabitant  householders.  But 
admitting  this  to  be  so,  it  was  contended  on  the  argument  in  this 
ease,  that  the  question  whether  there  was  a  sufficient  petition  or 
not,  was  one  which  the  Privy  Council  had  jurisdiction  to  decide, 
and  that  their  judgment  upon  it  is  conclusive.  It  can  hardly  be 
doubted  that  the  Privy  Council  would  have  laid  before  them 
reasonable  grounds  for  inferring  that  the  petition  did  represent  the 
will  of  the  majority;  and  probably  it  is  with  a  view  to  that 
object,  amongst  others,  that  a  month's  notice  is  directed  to 
[*  37]  be  given  in  the  Gazette  *  of  the  day  on  which  the  petition 
is  to  be  considered,  so  that  all  persons  dissenting  may 
have  an  opportunity  of  testifying  their  dissent :  still  the  proceed- 
ings of  the  Privy  Council  in  this  matter  can  hardly  be  considered 
as  of  a  judicial  nature ;  their  duty  is  rather  to  give  advice  in  a 
matter  of  police  and  government,  than  to  ascertain  in  a  judicial 
course  the  rights  of  litigant  parties.  Their  decision,  therefore, 
cannot  be  considered  as  conclusive  of  the  fact  of  a  proper  petition 
having  been  presented. 

In  this  case,  however,  the  jury  have  found  the  fact  for  the 
defendant,  that  the  majority  of  the  inhabitant  householdei^  did 
petition,  and  the  verdict  cannot  be  impeached,  unless  the  Judge 
misdirected  the  jury  in  the  point  excepted  to. 

It  is  not  open  to  the  party  objecting  to  the  summing  up  of  the 
learned  Judge,  to  take  any  other  objection  to  it  than  that  which 
he  took  at  the  trial.  This  rule,  which  is  one  well  recognised  in 
practice,  flows  from  the  terms  of  the  statute  itself  on  which  the 

bill  of  exceptions  is  founded. 
[38]        The  exception  taken  in  the  present  case  is  in  these  terms : 
**  The  counsel  for  the  plaintiff  excepted  to  the  direction  of 
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the  said  Baron,  and  insisted  that  the  facts  proved  were  sufficient 
to  show  that  her  said  Majesty  the  Queen  had  no  authority  or 
power  to  grant  such  charter  as  aforesaid. "  The  point  insisted  on, 
therefore,  is,  that  the  facts  proved  did  conclusively,  and  as  matter 
of  law,  show  that  the  Queen  had  no  authority  to  grant  a  charter ; 
and  the  plaintiff  ought  to  succeed  or  to  fail,  according  as  the 
Judge  was  right  or  wrong  in  overruling  this  proposition  thus 
contended  for.  It  appears  to  me  that  the  learned  Judge  was  right 
in  overruling  the  proposition  so  submitted  to  him,  for  the  circum- 
stances proved  led  to  no  conclusive  inference  either  way,  but  were 
fit  to  be  submitted  to  the  jury,  for  them  to  determine  on  the  whole 
matter,  whether  the  proof  supported  the  allegation  that  the  inhabi- 
tant householders  did  petition.  If  that  point  was  not  left  properly 
to  the  jury,  that  might  have  furnished  ground  for  an  exception, 
but  it  would  be  an  exception  quite  of  a  different  nature  from,  and 
inconsistent  with,  that  which  was  actually  taken. 

The  bill  of  exceptions,  therefore,  cannot  avail  the  plaintiff;  but 
it  is  still  open  to  him  to  contend  that  the  plea  is  bad,  and  his 
objections  to  the  plea  rest,  in  the  first  place,  on  alleged  defects  in 
the  charter  granted  by  the  Crown ;  and  secondly,  on  the  alleged 
insufficiency  of  the  mode  of  pleading  the  petition  by  the  borough 
council  to  the  Crown  for  a  grant  of  a  court  of  quarter  sessions. 

The  objections  which  have  been  made  to  the  charter  rest  mainly 
on  an  assumption,  that  in  the  constitution  of  any  new  borough, 
to  which  the  Crown  may  think  fit  to  extend  the  powers 
and  provisions  of  the  Act  for  regulating  *  municipal  [*39] 
corporations  in  England  and  Wales,  the  first  election  of 
officers  must  take  place  exactly  in  the  mode  appointed  for  the  first 
elections  in  the  boroughs  enumerated  in  the  Act 

But  it  is  to  be  observed,  that  the  Act  contains  no  provision  to 
this  effect :  it  authorizes  the  Crown,  in  the  most  general  terms,  to 
extend  to  the  inhabitants  of  the  borough  petitioning,  all  the 
powers  and  provisions  of  the  Act,  but  gives  no  directions  as  to 
the  mode  in  which  those  powers  and  provisions  are  to  be  conferred  ; 
and  on  examining  the  machinery  for  conducting  the  first  election 
in  the  enumerated  corporations,  we  find  that  that  machinery  is 
inapplicable  to  corporations  first  constituted  at  any  period  subse- 
quent to  the  year  1835.  If  no  corporation  subsequently  erected 
can  have  extended  to  it  the  powers  and  provisions  of  the  Muni- 
cipal Act,  unless  the  first  elections  are  conducted  in  strict  con- 
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formity  with  the  Act,  the  clauses  in  the  statute  giving  power  to 
the  Crown  to  that  effect,  will  be  found  to  be  incapable  of  being 
put  in  execution. 

The  most  important  act  preliminary  to  the  election  of  oflScers  in 
the  new  boroughs,  is  the  proper  constitution  of  a  buigess  list; 
but  no  burgess  list  can  by  possibility  be  made  out  in  strict  con- 
formity with  the  provisions  of  the  Municipal  Corporation  Act 
That  act  (s.  20)  contains  a  special  provision  for  revising  the 
burgess  list,  applicable  to  the  year  1835 ;  and  in  all  future  years 
the  list  is  to  be  revised  by  the  mayor  and  assessors.  But  who  are 
the  assessors  ?  They  are  officers  annually  elected  by  the  burgesses ; 
so  that  the  due  revising  of  the  burgess  list  presupposes  the 
existence  of  assessors,  and  the  existence  of  assessors  presupposes 
the  due  revision  of  the  burgess  list :  and  this  original  defect,  if  it 
be  a  defect,  will  equally  apply  to  subsequent  elections  as  to  the 
first  election ;  for,  if  the  revision  of  the  first  list  of  burgesses  is 
defective,  the  election  of  assessors  by  that  list  will  be  equally 
defective,  and  the  subsequent  revision  of  the  lists  in  a 
[*40]  future  year,  by  officers  defectively  *  appointed,  will  par- 
take of  the  original  inherent  vice  of  their  appointment 
In  construing  an  Act  of  Parliament,  it  is  our  duty,  I  conceive,  to 
adopt  any  possible  construction  rather  than  to  hold  that  it  is 
incapable  of  being  carried  into  effect ;  and  as  the  statute  in  ques- 
tion gives  power  to  the  Crown  to  extend  to  the  inhabitants  of  any 
town,  &c. ,  the  power  and  provisions  of  the  Municipal  Act,  with- 
out  specifying  at  what  time  or  in  what  way  it  is  to  be  done,  it 
does  by  implication  give  to  the  Crown  all  necessary  powers  for 
that  purpose,  of  which  the  power  to  make  reasonable  regulations 
for  conducting  the  first  election  of  municipal  officers  appears  to 
me  to  be  one. 

But  it  may  be  fit,  in  a  case  so  important,  to  consider  in  succes- 
sion the  objections  which  were  relied  on. 

The  first  objection  was,  that  the  charter  was  not  granted  to  the 
persons  who  petitioned  for  it,  but  to  a  part  of  them  only,  exclud- 
ing the  rest  The  question  turns  on  this,  whether  the  act,  in 
authorizing  the  Crown  to  extend  to  the  inhabitants  of  the  town  or 
borough,  within  the  district  to  be  set  forth  in  the  charter,  the 
powers  and  provisions  of  the  Act,  does  not  expressly  authorize  the 
incorporating  of  a  less  district  than  the  whole  of  the  town  or 
borough,  considered  with  reference  to  its  ancient  limits. 
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It  seems  to  me  that  this  is  the  true  construction  of  the  Act,  and 
that  such  construction  is  most  in  analogy  with  the  provisions  of 
the  5  &  6  Will.  IV.  with  respect  to  the  boroughs  specified  in  that 
Act  By  the  7th  section  of  that  Act  the  boundary  of  the  boroughs 
specified  in  the  first  section  of  the  schedules  A.  and  B. ,  are  for 
the  purposes  of  the  Act  to  be  the  same  as  limited  by  the  Act  of 
2  &  3  Will.  IV.  c.  64 ;  the  boundaries  of  the  other  boroughs  are  to 
remain  as  they  were  then  taken  to  be,  till  altered  by  Parliament 
By  the  8th  section,  every  place  included  within  the  metes  and 
boundaries  of  any  borough,  and  none  other,  are  to  be  part  of  such 
borough. 

From  the  provisions  it  appears,  that  it  was  no  part  of 
the  *  policy  of  the  Municipal  Corporations  Act,  that  for  [*  41] 
municipal  purposes  the  ancient  boundaries  of  the  town  or 
borough  should  be  adhered  to ;  and  it  is  quite  in  harmony  with 
these  provisions,  that,  in  constituting  the  new  corporations,  power 
should  be  given  to  the  Crown  to  limit  boundaries  dififerent  from 
the  ancient  boundaries  of  the  town ;  and  such,  as  it  seems  to  me, 
is  the  proper  effect  to  be  given  to  the  words  of  the  Act,  "  within 
the  district  to  be  set  forth  in  the  charter. " 

A  second  objection  was,  that  the  days  appointed  for  the  election 
of  officers,  upon  the  first  constitution  of  the  new  borough  of 
Manchester,  are  different  from  the  days  appointed  for  the  first 
election  of  officers  in  the  boroughs  specified  in  the  Act 

But  I  am  unable  to  see  anything  in  the  Act  which  restricts  the 
Crown  to  any  particular  time  for  calling  the  new  corporations 
into  existence ;  it  seems  to  be  immaterial,  with  reference  to  the 
objects  which  the  Act  has  in  view,  at  what  time  the  corporation 
is  first  put  into  a  state  of  activity.  I  do  not  see  that  the  time  of 
the  first  election  can  in  any  appreciable  degree  affect  the  elections, 
or  vary  the  rights  of  the  electors. 

A  third  objection  was,  that  the  Crown,  in  dividing  the  new 
borough  into  wards,  had  not  followed  the  course  indicated  by  the 
statute  5  &  6  Will.  IV. 

To  this  it  seems  to  me  a  sufficient  answer,  that  the  Crown,  by 
virtue  of  its  inherent  power  at  common  law,  might  appoint  the 
number  of  wards  into  which  any  borough  should  be  divided,  and 
limit  the  number  of  aldermen  for  each  ward  ;  and  there  is  nothing 
in  the  Act  of  Parliament  to  show  that  a  corporation  so  constituted 
is  not  one  to  which  the  Crown  is  authorized  to  extend  the  powers 
and  provisions  of  the  Municipal  Corporations  Act 
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A  fourth  objection  is,  that  the  burgess  list  was  not  properly 
made  up. 

This  objection  is  two-fold;  first,  as  it  regards  the  person 
[*42]  *  by  whom  the  lists  were  made;  2dly,  as  it  regards  the 
persons  who  are  to  be  placed  on  the  list  Now,  as  regards 
the  person  by  whom  the  lists  are  to  be  made  out,  I  have  already 
stated  my  reasons  for  thinking  that  her  Majesty  had  power  to 
appoint  a  person  to  make  out  the  burgess  list 

As  regards  the  persons  who  are  to  be  placed  on  the  list,  the 
objection  is,  that  the  list,  as  directed  to  be  made  up  by  Price, 
excludes  some  persons  who  ought  to  be  admitted  to  vote  at  the 
election  of  the  council  of  the  borough,  namely,  householders 
residing  out  of  the  borough,  but  within  the  distance  of  seven 
miles,  and  occupying  shops,  &c.  within  it:  and  it  is  contended 
that  the  charter  is  void  in  consequence,  or,  if  not  void  in  toto, 
void  as  to  the  extent  of  creating  a  corporation  to  which  the  powers 
and  provisions  of  the  Municipal  Corporations  Act  can  be  extended. 
Now,  as  the  express  intention  of  the  sovereign,  in  granting  the 
charter,  is  to  create  such  a  corporation,  we  ought  not  readily  to 
adopt  any  construction  of  the  terms  of  the  charter  which  will 
defeat  this  intention.  It  is  an  established  rule,  in  construing  the 
King's  charters,  "  That  if  two  constructions  can  be  made  of  the 
King's  charter,  and  by  force  of  one  construction  the  grant  may, 
according  to  the  rule  of  law,  be  adjudged  good,  and  by  another  it 
shall  by  law  be  adjudged  void,  then  for  the  King's  honour,  and 
for  the  benefit  of  the  subject,  such  construction  shall  be  made  that 
the  King's  charter  shall  take  effect,  for  it  was  not  the  King's 
intent  to  make  a  void  grant "  Case  of  the  Chtcrchwardens  of  St, 
Saviour*s,  10  Co.  Eep.  66  b.  By  parity  of  reasoning,  if  one 
construction  will  defeat  the  express  intention  of  the  charter,  and 
the  other  construction  will  support  it,  we  ought  to  adopt  the 
latter,  and  reject  the  former. 

By  the  words  of  the  charter,  Mr.  Price  is  directed  to  make  out 
an  alphabetical  list  of  all  inhabitant  householders  within  the  said 
bnioiigh  who  shall  possess  the  qualification  required  by 
[*  43]  the  Act  for  the  regulating  of  *  municipal  corporations ;  and 
this  means,  as  it  is  contended,  inhabitant  householders 
occupying  houses  within  the  borough,  and  possessing  the  other 
qualifications  required  by  the  Act,  and  does  not  extend  to 
any  other  class  of  persons,  though  possessing  the  requisite 
qualifications. 
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But  we  ought  not  to  look  to  this  part  of  the  directions  given  to 
Mr.  Price,  apart  from  what  is  afterwards  found  in  the  charter 
relative  to  the  same  matters ;  namely,  the  provisions  with  respect 
to  the  list  of  claims,  and  for  revising  the  lists.  As  to  the  list  of 
claims  it  is  provided  that  every  inhabitant  householder  so  pos- 
sessed as  aforesaid  (that  is,  every  inhabitant  householder  who 
shall  possess  the  qualification  required  by  the  Act),  whose  name 
shall  have  been  omitted  in  the  burgess  list,  and  who  shall  claim 
to  have  his  name  inserted  therein,  shall  give  notice  thereof. 

Now  it  is  observable,  that  the  persons  authorized  to  make  claim 
are  not  confined  to  inhabitant  householders  occupying  houses 
within  the  borough,  but  may  include  all  inhabitant  householders 
possessed  of  the  qualifications  required  by  the  Act 

Again,  Mr.  Sushton  is  directed  to  revise  the  burgess  lists,  and 
the  lists  of  claimants  and  objections,  in  the  manner  directed  by 
the  Act  for  regulating  municipal  corporations  in  England.  Now 
to  see  what  he  is  to  do,  we  must  refer  to  the  statute  5  &  6  Will. 
IV.  c.  76,  s.  18. 

By  that  section,  the  mayor  is  to  cause  the  burgess  lists,  and  the 
lists  of  claimants  and  objections,  to  be  brought  before  him,  and 
the  mayor  shall  insert  in  the  burgess  lists  the  name  of  every 
person  who  shall  be  proved  to  the  satisfaction  of  the  Court  to  be 
entitled  to  be  inserted  therein,  according  to  the  provisions  of  the 
Act:  provided  that  no  person's  name  shall  be  inserted,  unless 
notice  shall  have  been  given  as  required  by  the  Act 

Now,  comparing  these  provisions  of  the  charter  with  each 
other,  and  with  the  Act  of  Parliament,  it  cannot,  I  think,  be 
doubted,  that  the  intention  of  the  charter  was  that  all 
♦persons  should  be  entitled  to  vote  at  the  first  election  [*  44] 
under  the  charter,  who  are  possessed  of  the  qualification 
required  by  the  Municipal  Corporations  Act ;  and  as  it  cannot  be 
supposed  to  be  the  intention  that  Price  should  make  out  a  defec- 
tive list  in  the  first  instance,  in  order  that  by  a  circuitous  process 
the  names  omitted  in  Mr.  Price's  list  may  be  inserted  in  the 
revised  list  by  Mr.  Rushton,  we  must,  in  order  to  make  the 
different  parts  of  the  charter  consistent,  understand  the  words 
"  inhabitant  householders  within  the  said  borough  who  shall 
possess  the  qualification  required  by  the  said  Act  for  the  regula- 
tion of  municipal  corporations  in  England  and  Wales,  to  be 
possessed  by  burgesses  of  the  boroughs  enumerated  in  the  said 
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Act, "  as  embracing  all  persons  who  are  inhabitant  householders 
within  the  meaning  of  the  Municipal  Corporations  Act,  and 
possessed  of  the  other  qualifications  required  by  the  Act ;  that  is 
to  say,  every  male  person  being  an  inhabitant  householder,  either 
within  the  borough,  or  within  seven  miles  of  it,  and  possessing 
the  other  qualifications  required  by  the  Act 

A  fifth  objection  was,  that  no  one  is  appointed  by  the  charter 
to  make  out  a  burgess  roll.  To  this  it  was  answered,  that  the 
burgess  roll  is  a  mere  transcript  of  the  burgess  list  and  lists  of 
claimants  and  objections;  that  the  making  it  out  *is  a  mere 
ministerial  act,  and  that  it  might  with  propriety  be  made  out  by 
Mr.  Hyde,  as  incidental  to  his  office  as  returning  officer:  but  if 
none  were  made  out,  although  the  want  of  it  might  be  productive 
of  some  inconvenience  in  conducting  the  election,  I  do  not  see 
any  sufficient  ground  for  saying  that  no  good  election  can  take 
place  for  want  of  it. 

A  sixth  objection  was,  that  the  charter  is  void  at  common  law, 
because  Mr.  Eushton  is  authorized  by  it  to  hold  a  court  which 
does  not  proceed  according  to  the  rules  of  common  law,  and  that 
he  proceeds   by   examination   upon  oath,    and   decides    upon   a 

franchise. 
[*  45]  *  To  this  it  was  answered,  and  I  think  rightly  answered, 
that  the  court  held  by  Mr.  Bushton  is  not  a  court  for 
deciding  the  rights  of  litigant  parties,  but  is  in  the  nature  of  a 
commission  or  court  of  inquiry,  to  ascertain  what  particular  indi- 
viduals fill  a  certain  character,  so  as  to  entitle  tbem  to  a  certain 
benefit,  which  the  Crown  is  by  that  charter  proposing  to  confer  on 
them  de  novo.  It  has  not  been  unusual  with  the  Crown  to  grant 
commissions  for  purposes  of  inquiry,  with  a  power  to  administer  an 
oath,  nor  have  such  commissions  ever  been  deemed  to  be  illegal. 

It  has  been  further  objected,  that  the  charter  is  void  at  common 
law,  because  the  corporators  are  in  effect  nominated  by  Mr.  Price 
and  Mr,  Rushton,  and  not  by  the  Crown ;  but  with  every  respect 
for  those  who  entertain  this  opinion,  I  cannot  see  how  this 
objection  can  be  held  to  be  valid,  without  overruling  the  case  of 
button's  Hospital,  10  Co.  Rep.  29  b.,  and  the  other  cases  there 
cited,  and  I  am  not  aware  that  the  authority  of  those  cases  has 
ever  been  questioned. 

[The  learned  Judge  concluded  by  overruling  an  objection  upon 
a  question  of  pleading  not  now  of  any  general  interest  ] 
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-  — .      — J 

*  Coleridge,  J.  This  case  has  necessarily  raised  so  [*46] 
many  points  for  consideration,  upon  each  of  which,  in 
the  view  I  take  of  them,  it  has  become  my  duty  to  express  an 
opinion,  that  I  shall  endeavour  to"  compress  my  reasons  in  regard 
to  each  within  as  short  a  compass  as  I  can ;  especially  in  regard 
to  those  upon  which  we  are,  generally  speaking,  agreed,  and 
which  appear  to  me  to  present  less  diflSculty.  And  the  general 
nature  of  the  case,  with  the  manner  in  which  the  points  arise, 
being  sufficiently  known,  I  may  omit  any  preliminary  matter, 
and  proceed  at  once  to  consider  the  points  in  their  order. 

The  objection  to  the  learned  Judge's  direction  is  two-fold  :  first, 
that  it  withdraws  from  the  consideration  of  the  jury  a  question  of 
fact,  treating  it  as  a  question  of  law ;  and  secondly,  that  even  if 
properly  considered  a  question  of  law,  the  direction  was  in  point 
of  law  erroneous. 

[After  discussing  at  some  length  the  former  question,  he  came 
to  the  conclusion,  upon  the  construction  of  the  bill  of  exceptions, 
that  the  Judge  had  withdrawn  from  the  jury  a  question  of  fact 
proper  for  their  consideration,  and  upon  this  ground  was 
of  opinion  that  the  plaintifif  in  error  was  entitled  to  a  venire  [50] 
de  novo]. 

There  remain,  however,  objections  to  be  considered,  both  as  to 
the  charter  and  the  plea :  and  those  which  apply  to  the  former 
may  be  subdivided  into  those  which  go  to  the  authority  of  her 
Majesty  to  grant  such  a  charter  as  this,  and  those  which  are  more 
properly  matter  of  detail.     The  first  of  these,  which  strikes  at  the 
root  of  the  charter,  is,   that  whereas  the   petition  was  from  a 
whole  borough,    consisting  of    nine   townships,    the   charter   is 
granted  to  six  only  of  the  nine.     Strong  reasons  are  suggested,  of 
expediency  and  inconvenience,  for  and  against  this  limitation; 
but  we  have  only  to  consider  the  power  of  the  Crown  to  make  it; 
and  it  seems  to  me  that  there  are  words  in  the  statute  1  Vict 
c.  78,  s.  49,  on  which  this  limitation  may  be  supported.     By  the 
first  part  of  the  section,  it  would  certainly  seem  that  a  petition 
from  the  town  or  borough,  and  a  grant  of  a  charter  to  the  peti- 
tioners, are  both  of  them  conditions  precedent  to  the  extension  of 
the  statutory  powers  by  the  charter;  and  certainly  I  do  not  feel 
it  easy  to  hold  that  the  body  incorporated,  and  the  body  to  which 
the  statutory  powers  are  to  be  extended,  must  not  be  the  same. 
But  these  words  follow :  "  extend  to  the  inhabitants  of  any  such 


192  COBPOEATION.  —  PART  L 

Ko.  1. — Bnttar  ▼.  Ghapmaa,  S  M.  &^  W.  50-62. 

town  or  borough,  within  the  district  to  be  set  forth  in  such 
charter,  &c.  *  These  words  must  have  some  meaning ;  and  it  is 
suggested  that  they  are  inserted,  because  it  was  necessary  for 

many  of  the  objects  of  the  statute,  that  the  borough 
[*61]     incorporated  *  should  be  described  by  metes  and  bounds 

in  the  charter.  But  if  the  grant  must  in  all  cases  neces- 
sarily be  to  the  whole  town  or  borough  petitioning,  I  do  not  see 
the  necessity  for  the  charter  going  beyond  the  language  usually 
inserted  in  charters  at  common  law,  if  I  may  use  such  a  term  by 
way  of  distinction.  But  these  words  do  not  seem  applicable  to 
such  descriptions,  nor  is  it  probable  that  they  would  have  been 
inserted,  if  no  more  was  meant  than  this.  I  think,  therefore, 
that  they  must  be  understood  as  giving  the  Queen  a  power  to 
limit  the  district  within  which  the  statutory  powers,  extended 
to  the  corporation  by  the  charter,  were  to  be  exercised ;  and  if  so, 
the  district  need  not  be  commensurate  with  the  whole  petitioning 
town  or  borough.  And  it  is  observable,  that  in  the  first  part  of 
the  section,  the  words  are  not  "  grant  to  them,  *  but  **  grant  the 
same, "  i  e, ,  a  charter  of  incorporation ;  leaving  the  precise 
objects  of  the  grant  to  be  defined  according  to  the  words  which 
follow. 

The  two  objections  which  next  occur,  and  which  are  to  details 
in  the  charter,  I  may  conveniently  take  together ;  and  the  prin- 
ciple on  which  I  dispose  of  them  will  apply  to  several  of  the  same 
kind.  They  are,  that  the  Queen  has  taken  upon  herself  to 
appoint  days  for  the  elections  of  the  first  mayor,  aldermen,  and 
councillors,  different  from  the  days  specified  in  the  5  &  6  Will. 
IV.  c.  76,  for  the  first  elections  under  that  Act,  and  also  has  herself 
divided  the  borough  into  certain  described  wards,  instead  of  leav- 
ing that  to  be  done  by  a  barrister,  as  under  the  Act  last  mentioned. 
The  answer  to  both  these  objections  is  the  same.  The  statute  of 
1  Vict  c.  78,  s.  49,  does  not  destroy  the  common-law  power  of  the 
Crown  to  create  municipal  corporations,  but  enables  the  Crown, 
under  certain  conditions,  to  extend  statutory  power  and  pro- 
visions to  corporations  which  it  may  create.  Both  the  matters 
hera  objected  to  are  within  the  Crown's  own  power.     The  Queen 

might  have  named  the  first  mayor,  aldermen,  and  coun- 
[*  52]     cillors,  or  *  might  have  directed  them  to  be  elected  by  the 

body  whom  she  incorporates ;  and  in  the  latter  case  she 
might  have  named  the  day  for  the  election.     She  could  not  in 
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the  present  instance  have  named  the  same  days  as  specified  in 
the  Act  for  the  first  elections  to  be  made  under  that  Act,  for  they 
bad  passed;  but  if  she  could,  and  had  done  so,  it  would  still 
have  been  a  nomination  of  the  days  by  the  royal  power,  and  not 
under  the  statute ;  a  voluntary  adopting  of  the  statutory  day,  not 
a  necessary  compliance  with  its  provisions.  The  same  remark 
applies  to  the  division  into  wards. 

I  come  now  to  an  objection,  founded  on  those  clauses  of  the 
charter  which  relate  to  the  formation  and  revision  of  the  first 
burgess  list;  and  this  again  is  twofold,  first,  that  the  Queen, 
delegating  to  Mr.  Price  and  Mr.  Eushton  to  determine  who  are 
to  be  the  first  burgesses,  which  burgesses  are  in  effect  to  elect  the 
first  mayor,  aldermen,  and  council,  has  in  fact  delegated  to  Price 
and  Eushton  to  make  and  call  into  existence  the  corporation,  and 
that  such  delegation  was  illegal :  the  second  objection  applies  to 
the  particular  instructions,  according  to  which  Price  and  Eushton 
are  to  perform  the  duty  imposed  on  them. 

The  first  of  these,  in  itself  a  question  of  great  importance,  is 
made  of  still  greater  by  the  special  ground  on  which  it  is  rested. 
It  seems  not  very  strongly  contested,  that  the  Crown,  in  erecting 
a  corporation,  may  not  give  to  an  individual  (the  founder,  for 
example,  who  is  to  endow  it),  the  power  to  name  the  officers  who 
are  to  govern  it,  or  the  individuals  who  are  first  to  compose  it; 
for  this,  the  StUton's  Hospital  CasCy  10  Co.  Eep.  33  b,  and 
Ramsey's  Case,  there  cited  (p.  27),  were  alleged  in  the  argument 
as  sufficient  authority ;  and  they  seem  to  be  so ;  but  it  was  said 
these  were  cases  of  private  foundations,  and  were  wholly  distinct 
in  principle  from  the  present,  a  case  of  municipal  incorporation, 
for  the  government  of  a  large  portion  of  the  liege  subjects 
of  the  Crown.  In  this  case  *  it  is  said  that  the  Crown  [*  53] 
cannot  constitutionally  divest  itself  of  its  authority,  or 
decline  from  its  duty,  by  delegating  to  other  irresponsible  agents 
the  nomination  of  the  first  corporators.  Perhaps  the  strictly 
legal  answer  to  this  objection  may  be  deemed  too  artificial  to  be 
satisfactory  on  a  constitutional  question;  the  answer,  I  mean, 
which  is  to  be  found  in  the  Sutton's  Hospital  Casey  that  when  the 
person  to  whom  the  duty  is  delegated  has  performed  it,  the  indi- 
viduals named  do  not  come  in  under  him,  and  derive  nothing 
from  him,  but  all  from  the  charter  and  the  Crown.  Yet,  if  this 
principle  be  a  sound  one  in  the  case  of  a  private  corporation,  I 
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cannot  see  why  it  should  not  apply  to  a  public  corporation 
equally.  It  may  be  a  matter  of  discretion  in  what  instances  the 
Crown  may  be  advised  to  act  upon  it ;  but  as  in  all  cases  of  a 
public  corporation  the  Crown  must  act  really  on  the  information 
and  by  the  agency  of  others,  even  where  in  form  it  acts  directly 
by  itself,  and  this  necessity  is  the  more  apparent  and  pressing, 
the  more  extensive  the  incorporation  is  to  be,  I  own  it  seems  to 
me  that  no  mode  can  be  suggested  more  free  from  objection,  than 
that  which  has  been  adopted  in  this  instance,  of  defining  the 
qualification,  first,  which  the  corporators  are  to  have,  and  then 
leaving  it  to  some  selected  individuals  to  determine  who  those 
are  who  possess  it  Mr.  Price,  in  the  present  case,  has  no  arbi- 
trary power  given  to  him,  as  was  entrusted  to  the  founders  in  the 
two  cases  cited;  the  rule  is  laid  down  for  him,  according  to 
which  he  is  to  determine,  and  if  he  first,  and  Mr.  Eushton 
secondly,  admit  or  reject  without  being  authorized  by  the  rule, 
any  other  corporator  or  injured  individual  will  have  their  remedy 
in  the  Court  of  Queen's  Bench.  I  may  further  observe,  as  the  ques- 
tion, whether  a  course  be  constitutional  or  not,  admits  the  argu- 
ment of  experience,  that  this  delegation  is  only  made  for  one 
turn :  whatever  of  evil  there  may  be  in  it  is  limited  in  the  present 
instance  to  the  first  burgess  list;  after  that  time,  the 
[*54]  course  *  prescribed  by  the  statute  of  William  must  be 
adopted.  It  seems  to  me,  therefore,  that  this  objection 
cannot  be  supported. 

I  pass  on  to  the  second  objection,  that  the  rule  by  which  the 
burgess  list  is  to  be  formed,  according  to  the  charter,  is  incorrect, 
and  such  as  the  Crown  had  no  power  to  lay  down.  The  objection 
presented  at  first  great  difl&culty,  but,  upon  consideration,  it  appears 
to  me  not  insurmountable. 

The  1  Vict  c.  78,  s.  49,  empowers  the  Queen,  on  the  petition 
of  the  inhabitant  householders  of  any  borough  for  a  charter,  if  by 
the  advice  of  her  Privy  Council  she  should  think  fit  to  grant  the 
same,  to  extend  to  the  inhabitants  of  such  borough  all  the  powers 
and  provisions  of  the  5  &  6  Will.  IV.  c.  76. 

One  of  the  provisions  of  the  5  &  6  Will.  IV.  is  (by  s.  9),  that 
every  male  of  full  age,  &c. ,  occupying  a  house,  warehouse,  shop, 
&c.,  within  the  borough,  during,  &c.,  and  also  during  the  same 
time  having  been  an  inhabitant  householder  within  seven  miles 
of  the  borough,  shall,  if  duly  enrolled,  be  a  burgess  of  the 
borough,  and  member  of  the  body  corporate. 
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Such  petition  having  been  presented  from  Manchester,  the 
Queen,  by  the  charter,  incorporates  the  inhabitants  of  the  borough 
of  Manchester,  comprised  within  six  townships  out  of  nine,  alto- 
gether forming  the  parliamentary  borough,  and  the  petitioning 
body ;  and  she  declares,  that  that  body  corporate,  by  that  name, 
shall  have  and  exercise  all  the  powers,  &c.,  enjoyed  by  the  bor- 
oughs named  in  the  5  &  6  Will.  IV.  c.  76,  in  the  same  manner, 
and  subject  to  the  same  provisions  as  if  Manchester  had  been 
named  in  the  schedule  to  the  Act  It  is  to  be  observed,  that  the 
charter  seems  to  follow  the  statute  of  Victoria,  in  the  indiscrimi- 
nate use  of  the  terms  "  inhabitant  householders  "  and  "  inhabi- 
tants ; '  reciting  a  petition  from  the  former,  and  a  grant  to  the 
latter. 

Then,  in  order  to  frame  the  first  list  of  burgesses,  i.  e. , 
*  as  I  understand  it,  the  list  of  those  who  shall  be  the     [*  55] 
original    members   of    the    body   corporate,    the    Queen 
appoints  David  Price  to  make  out  a  list  of  all  inhabitant  house- 
holders within  the  said  borough,  who  shall  possess  the  qualifica- 
tions required  by  the  5  &  6  Will.  IV.  c.  76. 

It  is  clear  upon  this  statement,  that  David  Price  could  not 
include  in  the  list  of  burgesses  a  man  otherwise  qualified,  occupy- 
ing a  warehouse,  &c.,  within  the  six  townships,  but  being  an 
inhabitant  householder  out  of  them,  and  within  seven  miles. 
From  the  original  incorporation,  therefore,  will  be  excluded  a 
class  of  persons,  who  by  the  5  &  6  Will.  IV.  c.  76,  are  made  mem- 
bers of  every  corporation  in  the  schedule  of  that  Act 

Two  questions  arise;  1st,  can  the  Queen  make  such  an  incor- 
poration, and  at  the  same  time  avail  herself  of  the  1  Vict  c  78, 
8.  49;  in  other  words,  is  this  a  defect  in  the  original  scheme, 
which  vitiates  the  charter;  2ndly,  what  persons  will  it  be  the  duty 
of  the  town-clerk  and  mayor,  &c.  to  enroll  on  the  burgess  list  under 
any  succeeding  formation  and  revision  of  it  ?  The  answer  to  the 
second  may  aflfect  the  answer  to  the  first  question,  and  therefore 
should  be  first  ascertained. 

Now  assuming  the  body  to  have  come  into  existence  de  facto, 
and  the  regular  day  to  have  come  round  for  making  the  new 
burgess  list,  I  conceive  the  town-clerk  could  only  have  looked  to 
the  9th  section  of  the  first  Act,  and  must  have  put  on  the  list  all 
claimants  entitled  under  that  section.  It  would  no  more  have 
been  an  objection  to  A.  B.,  that  he  had  been  properly  omitted  by 
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Mr.  Price  in  the  former  year,  i  e, ,  that  he  had  not  been  an  original 
member  of  the  body  corporate,  than  it  would  have  been  to  any 
householder  within  seven  miles  of  an  old  scheduled  corporation, 
otherwise  qualified,  that  by  the  original  charter  of  that  corporation 
he  was  not  one  of  the  body  corporate.  The  cases  in  fact  would  be 
the  same.  Edward  I.  (let  me  suppose)  incorporates  the 
[*  56]  inhabitant  householders,  *  or  persons  possessing  any  other 
prescribed  qualification,  within  the  city  of  B.  The 
statute  5  &  6  Will.  IV.  says,  that  every  person  occupying  a  shop 
within  the  borough,  and  being  an  inhabitant  householder  within 
seven  miles,  shall  be  burgesses.  So  here,  her  Majesty  grants  a 
charter  to  the  inhabitant  householders  within  the  borough, 
possessing  certain  qualifications ;  the  statute  1  Vict  c.  78,  enables 
her  to  extend,  and  she  has  extended,  the  provisions  of  the  same  5 
&  6  Will.  IV.  to  the  persons  so  incorporated :  then,  as  soon  as  the 
burgess  list  comes  to  be  made  out  afresh  under  the  latter  statute, 
it  will  take  in  all  persons  having  the  same  qualifications,  who 
occupy  shops,  &c. ,  and  are  inhabitant  householders  within  seven 
miles  of  the  borough. 

If,  then,  this  be  a  defect  in  the  charter,  it  is  not  one  of  perpetual 
duration;  it  will  not  keep  in  permanent  existence  a  corporate 
body,  enjoying  the  powers  given  by  the  statute,  but  not  constituted 
according  to  its  provisions. 

But  is  it  any  defect  at  all  ?  They  who  assert  that  it  is,  seem  to 
assume  that  the  body  corporate,  as  it  comes  into  existence  by  the 
charter,  must  be  in  all  respects,  as  to  its  component  parts,  the 
same  before  the  provisions  of  the  statute  are  extended  to  it  as 
after;  and  this  assumption  seems  made,  because  the  extension 
must  be  by  the  charter  itself ;  whence  it  is  taken  for  granted,  that 
the  incoporation,  and  the  taking  effect  of  the  extension,  must  be 
concurrent  in  time.  But  do  the  words  of  the  1  Vict  c.  78,  s.  49, 
require  this  ?  or  does  the  closest  analogy  which  can  be  had  recourse 
to,  the  case,  namely,  of  scheduled  corporations,  make  it  reasonable 
to  construe  them  so?  The  words  themselves  import  an  incorpora- 
tion first;  a  body  brought  into  existence,  and  then  an  extension  to 
that  body  corporate,  by  a  power  beyond  that  of  the  prerogative,  of 
something  which  the  mere  act  of  incorporation  did  not  and  could 
not  give  it  The  case,  moreover,  of  an  old  corporation  was  in 
many  instances  precisely  this,  —  that  by  the  9th  section  of 
[•  57]  5  &  6  Will.  IV.  c.  76,  a  new  class  of  members,  not  •  con- 
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templated  by  the  original  charter,  became  ingrafted,  and  acquired 
the  corporate  franchises. 

Let  me  put  this  case,  —  that  upon  the  petition  in  question  the 
Queen  had  incorporated  the  whole  petitioning  borough,  and  had 
made  every  inhabitant  householder  by  name  a  burgess ;  and  then, 
in  the  very  terms  of  the  49th  section  of  1  Vict  c.  78,  had  extended 
the  provisions  of  the  5  A  6  Will.  IV.  c.  76,  to  the  burgesses  so 
named  and  incorporated ;  on  this  supposition  the  very  s£tme  diffi- 
culty would  have  existed  which  I  am  now  considering ;  yet,  as 
she  would  have  clearly  done,  in  the  first  step,  no  more  than  her 
prerogative  warranted,  and  in  the  latter  exercised  neither  more  nor 
less  than  the  powers  given  her  by  the  statute,  could  the  objection 
have  availed  ?  Does  it  not  follow,  that  in  a  new  corporation,  the 
first  list  of  burgesses  may  be  confined  to  the  inhabitant  house- 
holders within  the  borough,  though  others  may  come  in  afterwards, 
when  the  burgess  list  comes  to  be  re-made  under  the  statute  ? 

Hitherto  I  have  assumed,  that  upon  the  statutory,  or  rather 
second  and  subsequent  revisions  of  the  burgess  list,  the  inhabitant 
householders  within  seven  miles  must  be  included;  this  also  is 
part  of  the  assumption  of  the  objectors,  and  it  is  a  necessary  part 
of  the  objection.  But  is  this  a  necessary  construction  of  the 
words  of  the  49th  section,  substantially  inserted  into  the  charter  ? 
The  Queen  grants  to  the  body  corporate,  i.  e. ,  the  inhabitant  house- 
holders within  the  district,  "  to  have  and  exercise  all  the  powers, 
authorities,  immunities,  and  privileges  which  are  now  held  and 
enjoyed  by  the  several  boroughs  named  in  the  said  Act,  in  the 
like  maimer,  and  subject  to  the  same  provisions,  as  fully  and  as 
amply,  to  all  intents  and  purposes,  as  if  the  said  borough  of 
Manchester  had  been  included  in  the  schedule  to  that  Act 
annexed.*  These  words  may  be  satisfied,  by  extending  to  the 
body  corporate,  the  object  of  the  grant,  all  such  powers, 
&c.,  as  are  *  applicable  to  an  existing  body  corporate,  and  [*  58] 
there  is  no  necessity  for  holding,  nay,  there  may  be  some 
difficulty,  some  force  put  upon  the  words,  in  holding,  that  they 
include  powers,  &c. ,  by  which  a  new  class  of  members  is  to  be 
added  at  a  subsequent  period  to  the  corporate  body.  It  is  unneces- 
sary to  affirm  what  is  the  true  construction  of  the  words ;  if  the 
new  class  must  be  admitted,  the  difficulty  is  not  serious  in  law ; 
if  it  must  not  be,  the  difficulty  does  not  exist  in  fact  On  the 
whole,  therefore,   I  conclude  that  the  objection  to  the  charter. 
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founded  on  the  formation  of  the  first  burgess  list,  ought  not  to 
prevail. 

Lastly,  it  is  urged  that  the  constitutional  power  is  exceeded  by 
that  part  of  the  charter  which  appoints  Mr.  Eushton  to  revise  the 
burgess  list;  inasmuch  as  the  Crown  has  thereby  erected  a  court 
not  proceeding  according  to  the  common  law,  which  can  only 
be  done  by  the  Legislature.  If  this  objection  were  founded  in 
fact,  and  the  consequence  were  to  follow,  that  the  first  buigess 
list  had  been  revised  (for  the  objection  only  applies  to  the 
revision)  by  an  officer  exercising  unconstitutional  powers,  I  am 
not  prepared  to  say  that  the  charter  would  thereby  be  wholly 
vacated ;  but  I  do  not  think  it  necessary  to  examine  this  point, 
because  it  seems  to  me  that  the  objection  does  not  exist  in  fact 
The  charter  merely  directs  Mr.  Eushton  to  revise  the  list  "  in  the 
manner  directed  in  the  said  Act  for  regulating  Municipal  Corpora- 
tions. '  These  are  very  general  words :  they  direct  him  to  dis- 
charge the  duty  cast  upon  him  with  attention  to  a  model  that  was 
then  well  known,  and  which,  so  far  as  he  could  legally  do  it, 
would  be  convenient  for  him  to  follow;  but  there  is  nothing 
which  compels  him  to  do  anything  illegal,  and  we  must  not  force 
words  beyond  their  necessary  import  for  the  sake  of  making  them 
objectionable. 

I  believe  no  objection  to  the  charter  remains  now  unconsidered, 
which  does  not  range  itself  with  one  or  other  of  those 
P*  59]  disposed  of.  In  going  through  them,  I  have  *  unavoidably 
run  to  greater  length  than  I  intended  or  wished,  and 
therefore  I  have  omitted  purposely  other  arguments  which  had 
occurred  to  my  mind,  leading  to  the  same  conclusion.  Upon  the 
whole  I  have  satisfied  myself,  as  completely  as  I  could  hope  to  do 
on  a  subject  so  full  of  various  points,  and  presenting  so  many 
real  difficulties,  that  no  defect  has  been  made  out  in  the  charter 
which  would  justify  me  in  holding  it  void. 

[He  concurred  with  Coltman,  J. ,  upon  the  question  of  pleading 
above  referred  to.  ] 
[60]      Williams,  J.      This  was  an  action  on  the  case  for  dis- 
turbing the  plaintiff  in  his  office  of  coroner  for  the  county  of 
Lancaster. 

The  defence,  in  substance,  is  that  the  defendant  did  the  act 
complained  of  in  execution  of  his  duty  as  coroner  of  the  borough 
of  Manchester  to  which  office  the  defendant  claims  to  have  been 
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duly  appointed.  The  plea  states,  that  after  the  passing  of  the  5  &  6 
Will.  IV.  c.  76,  and  1  Vict  c.  78,  *  the  inhabitant  Householders 
of  the  borough  of  Manchester  petitioned  the  Queen  to  grant  to 
them  the  said  inhabitant  householders  a  charter  of  incorporation ; 
that  notice  of  the  petition  being  taken  into  consideration  by  the 
Privy  Council  was  published  in  the  London  Gazette ;  that  it  was 
taken  into  consideration  by  the  Privy  Council,  who  advised  the 
Crown  to  grant  it;  and  that  it  was  granted  accordingly  in  the 
manner  therein  stated,  and  accepted  by  the  said  inhabitants  of 
the  said  borough,  comprised  within  the  district  therein  specified ; 
that  the  town  council  petitioned  the  Queen  for  a  separate  court  of 
quarter-sessions,  which  was  granted,  whereupon  the  town  council 
appointed  the  defendant  coroner  for  the  said  borough. 

The  replication  sets  out  upon  oyer  the  charter  of  incorporation, 
and  grant  of  a  separate  court  of  quarter  sessions,  in  extenso;  and 
then  states,  "  that  the  inhabitant  householders  of  the  borough  of 
Manchester  did  not  petition  her  most  gracious  Majesty  to  grant  to 
them  the  said  inhabitant  householders  a  charter  of  in- 
corporation, and  that  such  *  charter  was  not  duly  accepted  [*  61] 
and  received  by  the  inhabitants  of  the  said  borough  of 
Manchester  *  modo  etformd;  upon  which  issue  was  joined. 

And,  upon  the  trial  of  that  issue,  a  bill  of  exceptions  was 
tendered  to  the  direction  of  the  learned  Judge,  which  raises  the 
first  question  for  our  consideration;  the  second  being,  whether, 
as  the  whole  record  is  brought  before  us,  the  title  of  the  defend- 
ant, as  coroner  of  the  borough  of  Manchester,  does  thereupon 
appear  to  be  duly  established  in  point  of  law. 

With  a  view  of  coming  to  a  correct  decision  upon  the  first 
question,  it  is  necessary  to  advert,  with  particularity,  to  the 
precise  state  of  the  case  before  the  learned  Judge ;  what  evidence 
was  tendered  before  him,  and  in  what  manner;  what  was  his 
direction,  and  the  nature  of  the  exception  thereto.  Now,  from 
the  bill  of  exceptions  it  appears,  after  some  preliminary  statement 
of  a  requisition  to  the  boroughreeve  and  constable  of  Manchester 
to  call  a  meeting  of  the  "rate -payers,*  to  consider  the  pro- 
priety of  petitioning  the  Queen  for  a  charter,  of  a  meeting  having 
been  held,  and  a  committee  appointed  to  draw  one  up  —  "  that  a 
petition  was  signed  by  4000  inhabitant  householders,  the  greater 
part  being  rate-payers  and  inhabitant  householders  of  the  district 
mentioned  in  the  charter,  the  same  not  being  a  majority  of  the 


200  CORPORATION.  —  PART  I. 

Ho.  1.  —  Butter  y.  OhApiiuui,  8  X.  &«  W.  61,  88. 

inhabitant  householders,  the  whole  number  being  48,000;  that 
such  petition  was  presented,  and  referred  to  the  Privy  Council, 
and  the  charter  granted  and  accepted  as  in  the  plea  alleged.' 
The  bill  of  exceptions  then  states,  that  the  plaintiff  gave  in 
evidence  **  that  6000  such  persons  as  aforesaid,  after  the  first 
petition  had  been  presented  to  her  Majesty,  and  before  the  day 
for  taking  it  into  consideration  by  the  Privy  Council,  petitioned 
her  Majesty  not  to  grant  the  charter  in  question ;  *  whereupon 
the  Judge  declared  his  opinion  to  the  jury,  that  *"  notwithstanding 

such  petition  as  last  aforesaid,  her  Majesty  had  authority 
[*  62]     and  power,  on  the  *  recommendation  of  her  Privy  Council, 

to  grant  the  said  charter  as  on  the  first-mentioned  petition, 
by  virtue  of  the  statute  in  that  case  made  and  provided,  and  with 
that  direction  left  the  case  to  the  jury.  Whereupon  the  counsel 
for  the  plaintiff  excepted  to  the  said  opinion  and  direction  of  the 
said  Judge  on  the  said  issue,  and  insisted  that  tlie  facts  proved 
were  sufficient  to  show  that  her  Majesty  had  no  authority  or 
power  to  grant  such  charter  as  aforesaid,  upon  the  first-mentioned 
petition.  * 

And  upon  this  first  question,  as  there  was  a  total  disagreement, 
in  the  course  of  the  argument,  as  to  what  actually  was  the  direc- 
tion of  the  learned  Judge,  I  think  it  right  to  state  at  the  outset, 
that  I  entirely  agree  in  the  opinion  with  (I  believe)  the  whole  of 
my  learned  Brothers,  that  we  are  bound  to  look  at  what  appears 
from  the  record  to  have  been  propounded  to  the  learned  Judge  at 
the  trial,  his  direction  thereon,  and  the  precise  exception  thereto, 
without  noticing  any  other  facts  or  circumstances  whatever.  It 
was,  indeed,  contended  by  the  plaintiff's  counsel  throughout,  that 
the  direction  in  substance  was,  that  proof  of  the  first-mentioned 
petition,  under  the  circumstances  above  set  forth,  did  ipso  facto, 
as  a  matter  of  law,  satisfy  and  establish  the  affirmative  of  the 
issue  cast  upon  the  defendant;  and  if  such  had  appeared  from  the 
bill  of  exceptions  itself  to  have  been  the  direction  of  the  learned 
Judge  my  conclusion  would  have  been  very  different  from  that  at 
which  I  have  now  arrived ;  because  I  am  quite  satisfied,  that  the 
fact  of  a  petition  having  been  presented  to  the  Queen,  upon  which 
there  is  a  precise  issue,  if  required  to  have  been  so  submitted, 
ought  to  have  been  decided  by  the  jury,  and  by  none  other  what- 
soever; and  for  such  purpose,  that  the  first-mentioned  petition, 
with  the  accompanying  circumstances,  ought  to  have  been  sub- 
mitted to  their  consideration. 
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But  from  the  bill  of  exceptions  I  cannot  collect  that  any 
request  was  made  to  submit  such  question  to  the  *  jury,  [*  63] 
and  refused  by  the  learned  Judge,  and  that  therefore  there 
was  an  exception  to  his  opinion.  On  the  contrary,  we  find  that 
the  exception  was  (not  that  the  learned  Judge  had  taken  upon 
himself  to  decide  as  a  matter  of  law,  but)  "  that  the  facts  proved 
(or,  in  other  words,  the  second  petition  by  the  larger  number) 
were  sufficient  to  show  that  her  Majesty  had  no  authority  or 
power  to  grant  such  charter  upon  the  said  first-mentioned  peti- 
tion ;  "  whereas,  in  my  opinion,  such  second  petition,  of  itself 
and  without  more,  necessarily  had  no  such  effect;  and  that  is 
all  that,  from  the  bill  of  exceptions,  the  learned  Judge  appears  to 
have  decided.  I  cannot  therefore  say  that  anything  wrong  was 
done.  But  now,  having  heard  the  judgment  of  my  Brother  Cole- 
ridge, I  beg  leave  to  say,  that  if  I  had  thought  (as  he  does)  that 
the  question  as  to  the  direction  of  the  learned  Judge,  as  objected 
to  by  the  plaintiff's  counsel  in  argument,  had  been  raised,  I 
should  have  arrived  at  the  same  conclusion. 

I  come  now  to  the  second  question,  which  is,  I  believe, 
admitted  on  all  hands  to  be  one  of  equal  importance  and  diffi- 
culty. 

By  the  7  Will.  IV.  &  1  Vict  c.  78,  s.  49,  it  is  enacted,  that  if 
there  be  such  a  petition  as  has  been  before  noticed,  it  shall  be 
lawful  for  the  Crown  to  grant  a  charter  to  any  town  or  borough, 
and  to  extend  to  its  inhabitants,  *  within  the  district  to  be  set 
forth  in  such  charter, "  all  the  powers  and  provisions  of  the  Muni- 
cipal Corporation  Act,  5  &  6  Will.  IV.  c.  76.  From  which  it 
appears,  that  the  Crown  is  thereby  enabled  to  create  a  corporation 
with  larger  powers  than  would  be  within  the  competence  of  its 
unaided  prerogative.  I  allude,  of  course,  to  the  power  of  taxing, 
which,  under  the  latter  Act,  may  be  resoited  to  in  aid  of  the 
borough  fund,  if  requisite.  Therefore,  although  the  general  power 
of  the  Crown  to  create  corporations  has  been  in  no  degree  ques- 
tioned, —  but  the  contrary ;  yet,  for  the  purpose  of  creat- 
ing such  a  corporation  as  is  described  *  in  the  said  49th  [*  64] 
section,  and  also  in  the  charter  itself,  it  was  requisite  it 
should  be  such  a  one  as  would  admit  of  having  the  said  powers 
and  provisions  of  the  Municipal  Corporation  Act  engrafted  upon 
it  And  this,  in  my  opinion,  has  created  the  difficulty,  — arising 
from  the  question  whether  such  purpose  has  been  effected  by  legal 
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means,  —  a  difl&culty,  I  must  add,  which  the  two  very  learned 
and  able  arguments  addressed  to  us  have  not  had  the  effect  of 
removing. 

The  charter  itself  (which  I  now  throughout  assume  to  have 
been  founded  on  a  valid  petition),  in  conformity  to  the  remarks 
just  made,  professes  to  rest,  for  its  authority,  upon  the  preroga- 
tive of  the  Crown  and  the  provisions  of  the  Municipal  Corpora- 
tion Act,  and  not  upon  the  former  only.  It  then  proceeds  to 
incorporate  the  inhabitants  of  the  borough  of  Manchester,  within 
certain  limits  (to  be.  hereafter  more  particularly  noticed),  under 
the  title  of  the  mayor,  aldermen,  and  burgesses  of  the  borough  of 
Manchester,  in  the  county  of  Lancaster,  with  the  same  powers 
and  provisions  as  the  boroughs  named  in  the  Municipal  Corpora- 
tion Act,  as  fully  as  if  it  had  been  included  in  the  schedule  to 
the  same.  After  some  regulations  not  material  to  the  present 
purpose,  it  directs,  "  that  David  Price,  Esq. ,  do,  on  the  29th  of 
October  in  the  present  year,  make  out  an  alphabetical  list  of  all 
inhabitant  householders  within  the  said  borough,  who  shall 
possess  the  qualifications  required  by  the  said  Municipal  Corpora- 
tion Act  to  be  possessed  by  burgesses  of  any  of  the  boroughs 
enumerated  in  the  said  Act.  **  And,  in  order  to  understand  the 
importance  of  the  duty  thus  devolved  upon  David  Price,  it  is 
necessary  to  consider  the  object  and  use  of  the  said  burgess  list 
It  is,  in  one  word,  to  determine  who  are  to  compose  the  great 
body  of  the  corporation,  all  persons  not  upon  that  list  being 
actually  excluded  from  it:  a  copy  of  the  said  list  is,  by  the  15th 

section  of  the  5  &  6  Will.  IV.  to  be  open  for  inspection 
[*  65]     in  the  manner  prescribed;  *and  by  the  22nd  section,  such 

list,  when  revised,  is  to  be  the  roll,  to  determine  who  are 
to  vote  at  certain  elections  therein  specified.  Of  the  extensive 
nature  of  the  inquiry  some  judgment  may  be  formed,  when  it  is 
recollected  that,  by  the  9th  section  of  the  said  Act,  persons  pos- 
sessing certain  property  may  be  enrolled,  though  living,  not 
within  the  borough,  but  within  seven  miles  of  it,  if  they  have 
been  rated  and  paid  to  the  relief  of  the  poor  within  a  certain 
time.  Again,  aliens  may  not  be  enrolled,  nor  persons  who  have 
received  parochial  relief  within  a  time  limited.  These  particu- 
lars are  enumerated  for  the  purpose  of  showing  that  the  duty 
deputed  to  Price  is  nothing  like  ministerial  or  formal ;  but  that, 
for   its  due  execution,   much  labour  and  inquiry  are  obviously 
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indispensable.  I  come  now  to  his  means :  By  the  15th  section  of 
this  Municipal  Corporation  Act,  the  overseers  are  directed  to 
make  out  the  burgess  list,  and  they,  it  must  be  admitted,  have 
the  means  of  doing  it.  They,  by  reference  to  authentic  docu- 
ments of  their  own  making,  or  at  least  in  their  custody,  can 
prepare  such  a  list  possessing  the  requisite  qualification.  By  the 
assessment  of  the  inhabitants  to  the  relief  of  the  poor,  they  do 
know  who  has  a  right  to  be  placed  on  the  list,  as  being  rated  and 
having  paid  to  the  relief  of  the  poor.  But  as  to  Price,  it  is  not 
so  with  him.  He  cannot  be  acquainted  with  the  particular  cases 
of  48,000  individuals;  he  must  seek  for  information  from  others, 
or  from  reference  to  books  in  the  possession  of  the  parochial 
authorities.  Yet  I  can  discover  no  provision  to  empower  him  to 
command  the  attendance  of  a  single  person,  or  the  production  of  a 
single  book  or  document.  Nor  do  I  see  how  Mr.  Price  is  com- 
pellable to  act  if  he  should  have  declined  the  duty.  Neverthe- 
less, under  such  circumstances,  no  control  is  left  in  the  Crown, 
—  no  power  of  adoption  or  rejection  or  modification ;  the  depu- 
tation is  absolute  and  complete.  It  has  however  been  contended, 
(and  from  the  reception  which  it  has  met  with,  I  must 
presume  that  *  there  is  much  weight  in  the  argument),  [*66] 
that,  although  it  be  true  **  that  none  but  the  king  alone 
can  create  a  corporation, "  and  although  this  be,  as  I  believe  it  is 
undoubtedly,  one  of  the  most  important  branches  of  the  preroga- 
tive, the  deputation  in  question  may  be  defended  upon  the  prin- 
ciple, that  the  king  may  permit  a  subject  to  name  the  persons  and 
powers  of  the  corporation  when  created,  for  that  the  king  still 
does  it,  inasmuch  as  ^i  facit  per  alivm,  per  setpsum  facere 
videtur,  —  a  homely  maxim,  in  my  opinion  to  apply  to  such  a 
subject,  however  applicable  to  cases  of  agency  in  ordinary  trans- 
actions between  A.  and  B.  It  is  true,  that  in  Ramsey's  Case, 
reported  at  length  in  10  Co.  Eep.  27,  where  it  was  held  that  the 
words  of  the  letters  patent  were  sufficient  to  create  a  chantry 
secundum  ordinationem  per  R.  Ramsey  fi&ndam,  it  was  also 
held  that  the  nomination  of  the  first  chaplain  to  pray  for  the 
souls  of  Ramsey  and  his  wife  might  well  be  by  the  said  Ramsey, 
and  not  by  the  king ;  and  that  in  the  case  of  Sutton's  Hospital, 
(reported  in  the  same  book,  and  in  which  Ramsey's  Case  is  given 
at  length),  the  said  hospital  having  been  incorporated  by  letters 
patent,   it  was  decided  that  the  authority  deputed  thereby  to 
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Sutton  might  well  be  sustained.  It  is  to  be  observed,  that  in  the 
passage  in  Blackstone,  to  which  we  were  referred  (  1  Bla.  Comm. 
474),  it  is  said  that  a  contrary  doctrine  had  formerly  prevailed. 
But,  independent  of  this,  I  cannot  think  that  in  Ramsey's  Case^ 
in  which  the  purpose  was  purely  private,  and  tor  which  a  con- 
sideration had  been  paid,  the  nomination  of  the  first  chaplain, 
or  in  the  case  of  Sutton,  where  a  charitable  purpose  was  intended 
(so  declared  in  the  letters  patent),  and  everything  to  execute  that 
purpose  was  to  be  done  upon  the  estate,  and  (afi  the  letters  patent 
repeatedly  recite)  "at  the  only  costs  and  charges  of  the  said 
Sutton,"  the  nomination  by  him  of  the  first  master  bears  any 
resemblance  to  the  authority  deputed  in  the  present  instance.  I 
must  say,  that  I  am  not  satisfied  with  the  correctness  of 
[*  67]  the  *  inference  attempted  to  be  drawn  from  these  authori- 
ties, —  and  I  am  aware  of  none  other.  I  cannot  discover 
the  similarity  between  those  cases  and  the  present,  in  which  a 
great  political  measure  is  contemplated,  affecting  interests  so 
various  and  extensive,  —  the  prerogative  of  the  Crown  and  the 
public  welfare.  If,  indeed,  the  proceeding  which  I  have  been 
considering  had  been  preliminary,  and  there  had  been  any  sub- 
sequent adoption  by  the  Crown,  the  case,  in  my  opinion,  would 
have  been  widely  difiTerent  Seeing,  however,  that  the  creation 
of  corporations  is  an  undoubted  branch  of  the  royal  prerogative, 
I  think  that  the  delegation  of  a  discretionary  power  (for  such,  for 
the  reasons  I  have  before  given,  I  must  consider  this  to  be)  —  a 
power,  too,  of  such  importance  and  magnitude  as  to  have  the 
effect  of  bringing  the  corporation  into  practical  existence,  trenches 
upon  the  prerogative,  and  is  an  abridgment  of  it,  and  that  the 
charter  itself  is,  therefore,  illegal  and  void. 

This  being  the  result  of  the  best  opinion  I  have  been  enabled,  upon 
consideration,  to  form  upon  this  part  of  the  case,  I  do  not  consider 
it  needful  to  occupy  time  by  examining  the  revising  powers  con- 
fided to  Mr.  Bushton.  Nor  shall  I  advert,  seriatim y  to  the  objec- 
tions which  were  made  in  argument,  not  before  noticed,  because  I 
have  not  felt,  as  to  any  of  them  (and  amongst  the  rest  I  include 
the  form  of  the  allegations  in  the  plea,  already  noticed  by  two 
members  of  the  Court),  an  insuperable  difficulty.  There  is  one 
exception,  however,  in  respect  of  the  objection  which  was  made 
to  the  limits  of  the  corporation,  as  defined  by  the  charter,  and  the 
persons  to  whom  the  privileges  of  the  corporation  are  thereby 
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made  to  extend.  By  the  49th  sect  of  7  Will.  IV.  &  1  Vict  c.  78, 
it  is  enacted  (as  has  already  been  observed),  that  the  charter, 
thereby  to  be  granted,  is  "  to  extend  to  the  inhabitants  of  any 
town  or  borough  within  the  district  to  be  set  forth  in  such 
charter."  And  accordingly,  the  charter  does  define,  with  great 
precision,  the  boundaries  of  the  borough  of  Manchester, 
and  declares  *  "  that  the  inhabitants  of  the  borough,  com-  [*  68] 
prised  within  the  limits  thereinbefore  described,  and  their 
successors,  shall  be  one  body  politic  and  corporate, '  under  the 
name  and  title  before  mentioned.  And  the  limits  before  described 
are  "  the  district  within  nine  townships  therein  enumerated, 
which  (it  is  added)  comprise  the  boundaries  of  the  parliamentary 
borough  of  Manchester,  as  the  same  were  settled  and  determined 
by  an  act  passed  in  the  2nd  and  3rd  years  of  his  late  Majesty, 
intituled  '  An  Act  to  settle  and  describe  the  Division  of  Counties, 
and  the  Limits  of  Cities  and  Boroughs  in  England  and  Wales,  in 
so  far  as  respects  the  Election  of  Members  to  serve  in  Parlia- 
ment" But  by  the  9th  section  of  the  Municipal  Corporation 
Act,  it  is  provided  that  persons  who,  at  a  time,  and  subject  to 
certain  restrictions,  therein  specified,  and  before  alluded  to  in  the 
observations  made  upon  a  former  part  of  this  case,  *  have  occupied 
any  house,  warehouse,  counting-house,  or  shop, '  if  duly  enrolled 
as  prescribed,  shall  be  burgesses  of  the  borough  and  members  of 
the  body  corporate,  if,  during  such  occupation,  they  shall  have 
been  inhabitant  householders  of  the  said  borough  or  within  seven 
miles  of  the  same.  Except,  therefore,  such  inhabitant  house- 
holders as  are  last  mentioned,  who  have  resided  not  in  the  borough, 
as  expressly  defined  by  the  charter,  though  within  seven  miles  from 
it,  can  be  deemed  "  inhabitants  of  the  borough,*  they  are  virtually 
excluded  from  the  incorporation,  though  by  the  said  9th  section, 
in  terms,  entitled  to  it 

It  is  true  that  Lord  Coke,  in  his  reading  upon  the  Statute  of 
Bridges,  explains  that  the  word  "  inhabitants  '  may  have  different 
meanings,  and  may  be  applicable  to  persons  differently  circum- 
stanced, and  particularly  as  to  the  actual  residence.  The  meaning 
of  the  word,  in  each  case,  must,  however,  be  determined  in  a 
great  degree  by  the  subject  to  which  it  is  applied.  In  the 
present  instance,  the  word  is  used  in  reference  to  a  certain  district, 
carefully  and  specifically  defined.  And,  so  considering 
it,  I  much  *  doubt  (and  I  do  not  think  it  necessary  to  say     [*  69] 
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more  upon  this  point)  whether  the  word  **  inhabitants, "  in  this 
charter,  can  be  properly  understood  as  applicable  to  persons 
resident  out  of  the  limits  of  the  borough  itself,  so  limited  and 
prescribed.  And  if  not,  persons  entitled  by  law  are  excluded  by 
the  charter,  and,  for  that  reason  also,  I  should  think  it  would  be 
void. 

Upon  the  whole  I  am  of  opinion,  that  there  should  be  judgment 
for  the  plaintiff  in  error. 

Patteson,  J.  In  this  case  two  questions  arise.  First, 
whether  the  direction  of  the  learned  Judge  before  whom  the  cause 
was  tried  was  correct  or  not  Secondly,  whether,  upon  the  whole 
record,  the  title  of  the  defendant  as  coroner  of  the  borough  of 
Manchester  is  made  out  If  the  latter  of  these  questions  be 
decided  in  the  negative,  the  former  will  become  immaterial ;  but 
as  it  appears  to  me  that  the  latter  question  ought  to  be  decided 
in  the  aflftrmative,  it  is  necessary  to  consider  the  former  question 
also. 

[His  Lordship  stated  the  pleadings,  and  continued :] 
[70]         Upon  this  state  of  the  record,  the  second  question  arises. 

But  in  order  to  raise  the  first  question,  the  bill  of  excep- 
tions must  be  looked  to. 

[His  Lordship  stated  the  purport  of  the  bill  of  exceptions,  and 
agreed  with  the  construction  of  it  adopted  by  Williams,  J.     He 

continued :] 
[73]  Upon  the  whole,   therefore,   it  seems  to  me  that  the 

direction  of  the  Judge  was  substantially  right ;  and  at  all 
events,  that  if  it  did  withdraw  the  question  from  the  jury,  and  so 
was  wrong,  the  exceptions  do  not  point  out  that  objection,  and 

the  plaintiff  is  not  at  liberty  to  avail  himself  of  it 
[*  74]        *  I  come  now  to  the  second  question,  which  arises  upon 

the  whole  record,  and  is  one  of  great  importance  and  of 
much  difficulty. 

The  Act  of  Parliament,  1  Vict  c.  78,  s.  49,  enacts  that  if  the 
inhabitant  householders  of  any  town  or  borough  shall  petition  for 
a  charter,  it  shall  be  lawful  for  her  Majesty  (if  she  should  think 
fit,  by  the  advice  of  her  Privy  Council,  to  grant  the  same),  to 
extend  to  the  inhabitants  of  any  such  town  or  borough,  within  the 
district  to  be  set  forth  in  such  charter,  all  the  powers  and  pro- 
visions of  the  Municipal  Corporation  Act,  5  &  6  Will.  IV.  c.  76, 
This  is  not  in  derogation  or  abridgment  of  the  power  of  the  Crown 
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to  grant  charters  of  incorporation  at  common  law,  which  it  may 
still  do  without  any  petition ;  but  it  is  to  enable  the  Crown,  in 
case  of  any  such  petition,  to  extend  to  any  new  corporation,  when 
created,  the  powers  of  the  Municipal  Corporation  Act,  some  of 
which,  as  for  instance  the  taxing  the  inhabitants  by  a  borough 
rate,  may  not  have  been  grantable  by  the  Crown  at  common  law. 
The  Act  does  not  profess  to  enable  the  Crown  to  grant  charters, 
but  only,  if  it  shall  think  fit  to  grant  them  upon  petition,  to 
extend  to  the  grantees,  by  those  charters,  certain  powers  and 
provisions. 

Upon  this  second  question,  it  must  be  assumed  that  there  was 
a  petition,  as  the  jury  have  found;  therefore  the  extension  to  the 
new  corporation  of  the  powers  and  provisions  of  the  Municipal 
Corporation  Act  is  good,  if  the  charter  of  incorporation  be  itself 
good,  either  at  common  law  or  under  the  act  in  question,  and  is 
in  such  terms,  and  of  such  a  nature,  that  the  powers  and  pro- 
visions of  the  Municipal  Corporation  Act  are  applicable  to  it 
An  objection,  indeed,  arises  connected  with  the  petition  which  it 
will  be  proper  to  notice  in  this  place.  It  is  said  that  the  charter 
is  void,  because  it  is  granted  to  a  different  body  of  persons  from 
those  who  petitioned  for  it  The  petition  must  be  taken 
to  be  by  all  the  inhabitant  *  householders  of  the  borough  [*  75] 
of  Manchester,  whereas  the  charter  is  granted  to  the 
inhabitants  of  the  borough  of  Manchester,  with  the  exception  of 
three  townships. 

First,  observing  that  this  would  he  no  objection  at  common  law, 
because  no  petition  at  all  is  required  at  common  law ;  and  also 
observing,  that  by  this  record  it  appears  that  the  body  to  whom 
the  charter  is  granted,  who  jointly  with  the  others  were  peti- 
tioners, have  duly  accepted  and  received  the  same,  —  I  am  of 
opinion,  that  even  if  the  power  to  grant  the  charter  depended,  as 
I  admit  that  the  power  of  extending  it  does,  upon  the  Act  of  1 
Vict  c.  78,  the  charter  is  in  this  respect  fully  warranted  by 
that  Act 

The  Act  requires  that  the  inhabitant  householders  of  the  borough 
should  petition;  that  means,  of  course,  of  the  whole  borough;  a 
petition  from  the  inhabitant  householders  of  part  of  the  borough, 
expressly,  for  a  charter  to  them,  exclusive  of  the  other  inhabitant 
householders  of  the  borough,  would  not  be  sufficient  to  satisfy  the 
words  of  the  Act     It  then  empowers  the  Crown,  by  such  charter. 
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to  extend  the  powers  of  the  Municipal  Corporation  Act  to  the 
inhabitants  of  any  such  borough,  within  the  district  to  be  set  forth 
in  such  charter.  The  word  *  inhabitants  "  here  appears  to  me  to 
mean  inhabitant  householders,  otherwise  the  Act  itself  has  pro- 
vided, that  the  petition  shall  be  by  one  body,  viz.,  inhabitant 
householders,  and  has  then  assumed  that  the  charter  will  be 
granted  to  the  same  description  of  persons,  and  then  provided  that 
her  Majesty  may,  by  the  same  charter,  extend  the  provisions  of 
the  Municipal  Corporation  Act  to  another  body,  viz. ,  the  inhabi- 
tants generally,  whether  householders  or  not,  —  a  construction  of 
the  Act  which,  I  confess,  seems  to  me  to  be  unwarrantable.  What 
then  is  the  meaning  of  the  words  "  within  the  district  to  be  set 
forth  in  such  charter  ?  "  Surely  they  are  not  words  of  enactment, 
that  the  charter  shall  set  out  the  boundaries  of  the  whole  borough, 
but  words  of  description,  following  as  they  do  the  words  *  inhabi- 
tants of  such  borough,"  and  must  mean  to  empower 
[*  76]  *  the  Crown  to  extend  the  Municipal  Corporation  Act  to 
the  inhabitant  householders  of  the  whole  borough,  or  of 
such  part  of  it  bs  shall  be  within  the  district  to  be  set  forth  in 
such  charter.  I  do  not  feel  the  weight  of  the  observation,  that  if 
so,  the  Crown  might  grant  to  a  small  portion,  who  had  not  joined 
in  the  petition  at  all ;  for  if  it  did,  that  portion  need  not  accept 
the  charter;  nor  of  the  observation,  that  if  all  petitioned,  and  the 
charter  were  granted  to  a  small  portion  only,  it  would  be  contrary 
to  the  real  wish  of  all,  or  at  all  events  prejudicial  to  those 
omitted.  If  it  were  contrary  to  the  wishes  of  all,  including  those 
to  whom  it  was  granted,  the  grantees  would  not  accept  it;  and 
if  not,  and  they  do  accept  it,  I  do  not  see  how  those  omitted  are 
prejudiced  by  having  a  corporation  near  them :  they  are  not  placed 
under  the  power  or  control  of  that  corporation,  nor  affected  by  it, 
any  more  than  persons  at  a  distance.  I  cannot  think  that  the 
Legislature  intended  to  oblige  the  Crown  to  incorporate  all  the 
inhabitants  who  should  petition,  and  yet  to  enable  the  Crown  to 
extend  the  Municipal  Corporation  Act  to  a  part  only  of  such  cor- 
poration, so  that  half,  for  instance,  of  the  corporation  should  be 
under  the  provisions  of  the  5  &  6  Will.  IV.  c.  76,  and  the  other 
half  not  It  would  be  impossible  to  govern  a  borough  with  such 
a  corporation.  Nor  can  I  think  that  the  words  "  within  the  district 
to  be  set  forth  in  such  charter,*  placed  where  they  are,  relate 
merely  to  the  defining  the  limits  of  the  respective  jurisdictions  of 
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the  county  and  borough  magistrates.  I  see  no  way  of  giving  the 
words  a  reasonable  construction  except  that  which  I  have  already 
stated,  and  as  empowering  the  Crown  to  extend  the  Municipal 
Corporation  Act  to  part  of  the  inhabitant  householders;  and  as 
it  seems  to  me  impossible  that  the  persons  who  are  incorporated, 
and  those  to  whom  the  Municipal  Corporation  Act  is  extended, 
should  not  be  the  same,  I  think  that  the  Crown  may,  under  the 
49th  section  of  1  Vict  c  78,  upon  a  petition  from  all 
the  inhabitant  householders,  incoiporate  *a  part  and  [*77] 
extend  the  Municipal  Corporation  Act  to  that  part 

The  next,  and  apparently  most  formidable  objection  is,  that  the 
Crown  has  by  this  charter  delegated  its  authority  in  a  manner  not 
warranted  by  law,  viz. ,  by  directing  David  Price  to  make  out  a 
burgess  list,  or,  in  other  words,  to  declare  who  shall  be  the  corpo- 
rators. Assuming  that  the  Crown  cannot  delegate  to  a  subject  the 
right  of  creating  a  corporation,  a  point  upon  which  I  should  wish 
not  to  be  concluded  by  anything  here  said,  let  us  consider  whether 
what  has  here  been  done  amounts  to  any  such  thing.  The  charter 
grants  and  declares  in  terms,  ''  that  the  inhabitants  (thereby  mean- 
ing the  inhabitant  householders)  of  the  borough  of  Manchester, 
comprised  within  the  district  hereinbefore  described,  and  their 
successors,  shall  be  forever  hereafter  one  body  politic  and  corpo- 
rate, *  —  and  so  goes  on  in  the  usual  form ;  and  adds,  —  "  and  be 
forever  hereafter  persons  able  and  capable  in  law  to  have  and 
exercise  all  the  powers,  authorities,  immunities,  and  privileges 
which  are  now  held  and  enjoyed  by  the  several  boroughs  named 
in  the  said  Act  for  regulating  municipal  corporations  in  England 
and  Wales,  in  the  like  manner,  and  subject  to  the  same  provisions, 
as  fully  and  as  amply,  to  all  intents  and  purposes  whatsoever,  as 
if  the  said  borough  of  Manchester  had  been  included  in  the  schedule 
to  that  Act  annexed.  ** 

By  these  clauses,  the  corporation  is  created ;  the  indefinite  body 
of  whom  it  is  composed  are  pointed  out,  viz. ,  the  inhabitant  house- 
holders ;  and  the  provisions  of  the  Municipal  Corporation  Act  are 
extended  to  it,  whereby,  amongst  other  things,  certain  qualifica- 
tions are  required  in  the  inhabitant  householders,  to  entitle  them 
to  be  on  the  burgess  roll.  These  are  the  acts  of  the  Crown  itself ; 
no  subject  interferes  or  is  concerned  in  them.  All  the  rest  of 
the  charter  is  but  machinery,  as  it  were,  to  set  in  motion  the  cor- 
poration  so  created,   and   machinery   contrived,  as  near  as   cir- 
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[♦  78]     cumstances  would  admit,  after  the  model  of  that  *  in  the 
Municipal  Corporation  Act,  which,  being  applicable  only 
to  corporations  already  existing,  could  not  be  in  every  particular 
adopted  in  such  a  case  as  the  present 

It  cannot  be  denied  that  the  Crown  might  have  set  out  in  the 
charter  itself  a  list  of  all  the  inhabitant  householders  within  the 
said  borough,  who  should  possess  the  qualifications  required  by 
the  Municipal  Corporation  Act,  and  might  have  named  the  first 
mayor  and  aldermen,  and  councillors.  Instead  of  this,  the  clause 
is  inserted,  directing  David  Price  to  make  out  a  list  of  all  the 
inhabitant  householders  so  qualified,  which  list  Edward  Kushton, 
Esq.,  barrister-at-law,  is  to  revise.  These  gentlemen  are  not  to 
exercise  any  choice  or  predilection  of  their  own,  —  not  to  select 
and  nominate  who  shall  be  corporators  or  burgesses ;  but  to  make 
out  a  correct  list  of  those  who  have  been  already  made  so  by  the 
act  of  incorporation ;  and  if  any  persons  claiming  to  be  put  on  that 
list  had  been  improperly  omitted  by  them,  they  would,  I  conceive, 
have  been  entitled,  under  the  24th  section  of  the  same  Act,  1  Vict 
c.  78,  to  apply  to  the  Court  of  Queen's  Bench  for  a  mandamus,  in 
order  to  their  insertion  in  the  list ;  or  if  any  had  been  improperly 
inserted,  they  would  have  been  liable  to  be  removed  by  qiLo 
warranto.  I  am  not  now  considering  whether  the  powers  given  to 
those  gentlemen  are  sufficient  with  reference  to  the  Municipal 
Corporation  Act,  or  whether  the  list  to  be  made  out  and  revised 
by  them  embraces  all  the  persons  it  ought  to  embrace ;  but  whether, 
assuming  the  charter  to  direct  such  a  list  to  be  made  as  would  be 
made  under  the  Municipal  Corporation  Act,  there  has  been  an 
illegal  delegation  of  the  power  of  the  Crown;  and  it  seems  to 
me  that  the  very  circumstance  of  their  duty  being  confined  to 
making  a  list  of  persons  already  incorporated  by  a  general  descrip- 
tion, containing  certain  qualifications,  and  not  being  discretionary 
as  to  the  selection  of  some  one  of  many  persons  so  qualified,  is 
sufficient  to  show  that  they  are  not  delegated  to  create  a 
[*  79]  corporation  in  *  any  sense.  It  is  not  necessary  to  go  so  far 
as  to  the  seventh  resolution  in  Sutton*s  Hosjrital  Case,  but 
what  is  there  laid  down  seems  to  me  to  be  very  applicable  to  this 
case,  even  if  there  had  been  such  a  discretionary  power  confided  to 
Mr.  Price  or  Mr.  Eushton.  It  is  there  said,  "  Wlien  the  king,  by 
his  charter,  reserves  as  well  the  nomination  of  the  persons  as  the 
name  of  the  incorporation  to  a  common  person,  who  shall  be  the 
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founder,  there  he  (that  is,  the  common  person)  ought  to  name 
the  parties,  and  declare  by  what  name  they  shall  be  incorporated ; 
and  there  many  times,  although  it  be  superfluous,  he  uses  these 
words,  fwndo,  erigo,  &c.,  or  such  like;  and  when  the  common 
person  has  done  it,  and  declared  it  in  writing  according  to  his 
authority,  then  they  are  incorporated  by  the  king's  letters  patent, 
and  not  by  the  common  person,  for  he  is  but  an  instrument,  and 
the  king  makes  the  corporation  in  such  case,  in  the  same  manner 
as  if  all  had  been  comprehended  in  the  letters  patent  themselves ; 
for  it  is  true  that  none  but  the  king  alone  can  create  or  make  a 
corporation,  as  it  is  held  in  49  E.  III.  4a,  49  Ass.  8 ;  but  qui  per 
alium  facUy  per  seipsum  /acere  videtur.  It  is  true  that  that  was 
a  private  corporation,  and  not  a  municipal  one  as  here ;  but  the 
same  principle  appears  tp  me  to  govern  both,  although  in  the 
latter  case  much  greater  caution  may  be  requisite  in  the  applica- 
tion of  it  For  these  reasons,  it  seems  to  me  that  what  has  been 
done  here  cannot  proparly  be  said  to  be  a  delegation  of  the  power 
of  the  Crown  at  all,  or  if  it  can,  that  it  is  a  perfectly  legal  and 
justifiable  delegation. 

Several  other  objections  were  taken  to  this  charter,  all  founded 
on  the  supposition  that  it  is  a  charter  granted  under  the  powers 
given  to  her  Majesty  by  the  Act  1  Vict  c  78.  Perhaps  it  would 
be  sufiScient  to  answer  that  the  charter  is  not  so  granted,  though  the 
incorporating  of  the  provisions  of  the  Municipal  Corporation  Act 
is  under  those  powers.  The  objections  are,  that  the  steps 
directed  *  by  this  charter  to  be  taken  in  the  first  election  [*  80] 
of  mayor,  aldermen,  and  councillors,  and  in  the  formation 
of  the  burgess  list,  are  not  conformable  to  the  Municipal  Corpora- 
tion Act,  either  in  respect  to  the  times  when  the  elections  are  to 
take  place  nor  to  the  persons  who  are  to  preside,  nor  to  those 
who  are  to  make  out  and  revise  the  lists,  and  in  respect  to  other 
particulars.  One  general  answer  may  be  made,  viz.,  that  the 
provisions  of  the  Municipal  Corporation  Act  cannot  be  strictly 
pursued  in  the  first  instance  in  the  formation  of  a  new  corporation, 
for  many  of  them  presuppose  an  existing  body ;  that  this  charter 
does  in  most  parts  of  it  follow  the  provisions  of  that  Act,  as  near 
as  circumstances  would  permit ;  that  it  is  nowhere  contradictory 
to  them,  and  that  being  a  charter  granted  by  the  Crown  under  the 
authority  which  it  hes  at  common  law,  the  variances  which  are 
pointed  out  cannot  be  of  any  consequence,  unless  they  contravene 
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some  rule  of  the  common  law.  This  is  the  general  answer ;  but 
there  are  two  objections  which  require  more  particular  discussion. 
First,  that  this  charter  does  not  include  persons  having  shops  in 
the  borough,  and  residing  within  seven  miles,  and  so  is  contra- 
dictory to  the  Municipal  Corporation  Act  Secondly,  that  it 
creates  a  court  for  the  revising  barrister,  with  powers  dififerent 
from  those  of  the  common  law,  which  the  Crown  had  no  power  at 
common  law  to  do. 

The  first  of  these  objections  arises  upon  the  clause  in  the  charter 
which  directs  David  Price  to  "  make  out  an  alphabetical  list  of  all 
inhabitant  householders  within  the  said  borough,  who  shall 
possess  the  qualifications  required  by  the  said  Act  for  the  regula- 
tion of  municipal  corporations  in  England  and  Wales,  to  be  pos- 
sessed by  burgesses  of  any  of  the  boroughs  enumerated  in  the  said 
Act"  It  is  said  that  this  clause  does  not  include  a  class  of 
persons  mentioned  in  the  9th  section  of  the  5  &  6  Will.  IV.  c.  76, 
the  words  of  which  are,  —  *  every  male  person  of  full  age,  who 

shall  have  occupied  any  house,  warehouse,  counting- 
[*  81]    house,  *  or  shop  within  any  borough,  and  also  during  the 

time  of  such  occupation  shall  have  been  an  inhabitant 
householder  within  the  said  borough,  or  within  seven  miles  of 
the  said  borough. '  It  is  contended,  in  answer  to  this  objection, 
that  the  words  of  the  clause  in  the  charter  are  not  to  be  taken  in 
their  strict  sense,  as  descriptive  of  only  one  class  of  the  inhabitant 
householders  mentioned  in  the  9th  section  of  the  Act  above  cited, 
but  in  conjunction  with  the  following  words,  —  "  who  shall  possess 
the  qualification,"  &c.,  and  that  they  fairly  mean  an  alphabeti- 
cal list  of  all  inhabitant  householders  connected  with  the  said 
borough,  who  shall  possess  the  qualification  required.  That  such 
may  have  been  the  intention  of  the  clause  in  the  charter  is  very 
probable,  considering  that  the  charter  expressly  extends  the  powers 
and  provisions  of  the  Municipal  Corporation  Act  to  the  newly 
created  corporation;  but  such  a  construction  appears  to  me  to 
amount,  in  truth,  to  striking  out  the  words  "  within  the  said 
borough  "  altogether,  which,  I  apprehend,  cannot  be  done.  It 
was  argued,  that  those  words  might  be  transposed,  and  the  clause 
read  as  if  it  was,  "  to  make  a  list  of  all  the  inhabitant  house- 
holders possessing  the  qualification  required  by,  &c.,  within  the 
said  borough ;  *  but  this  would  be  contrary  to  all  rules  of  con- 
struction, and  would  give  the  clause  a  totally  dififerent  sense  from 
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what  the  words  '  fairly  import  It  was  further  contended,  that 
although  Mr.  Price  might  not  have  power  to  insert  the  names  of 
the  persons  in  question  in  the  burgess  list,  Mr.  Bushton,  the 
revising  barrister,  might  have  done  so.  This  seems  hardly  pos- 
sible, because  the  revising  barrister's  power  extends  only  to  the 
correcting  that  which  has  been  improperly  done;  and  if  the 
persons  in  question  were  properly  omitted  by  Mr.  Price,  they 
could  not  be  considered  as  having  any  rightful  claim,  which 
would  authorize  the  revising  barrister  to  put  them  upon  the  list 
The  same  observation  applies  to  any  remedy  by  mandamtis,  which 
is  given  only  to  those  who  are  improperly  omitted. 

*  If  the  words  of  this  clause  of  the  charter  do  not  [*  82] 
authorize  the  insertion  of  the  names  of  persons  occupying 
shops,  &c. ,  within  the  borough  and  being  inhabitant  householders 
out  of  it,  but  within  seven  miles  of  it,  then  the  first  burgess  list 
must  necessarily  have  differed  from  that  directed  to  be  made  under 
the  Municipal  Corporation  Act;  neither,  perhaps,  could  this  be 
avoided.  But  it  is  only  the  first  burgess  list  which  would  so 
differ.  The  charter  incorporates  the  inhabitants  of  the  borough 
and  extends  to  them  the  provisions  of  the  Municipal  Corporation 
Act  Then  when  the  time  came  for  the  burgess  list  to  be  made 
out  under  the  provisions  of  that  Act,  doubtless  the  persons  in 
question  would  be  included,  as  being  entitled  to  be  on  the  list  by 
the  joint  operation  of  the  charter  and  the  Act,  although  they  were 
not  on  the  first  burgess  list,  owing  to  the  imperfection  of  that  list, 
whether  necessarily  arising  from  the  state  of  things,  or  acci- 
dentally from  the  mistaken  wording  of  the  charter.  The  imper- 
fection is  not  of  a  permanent  nature,  existing  in  the  creation  of 
the  corporation;  for,  as  I  have  already  attempted  to  show,  the 
corporation  was  created  before  the  burgess  list  was  formed,  and 
that  list  is  no  part  of  its  creation :  but  the  imperfection  is  confined 
to  the  first  list,  and  does  not  render  the  charter  inconsistent  with 
or  incapable  of  having  the  provisions  of  the  Municipal  Corpora- 
tion Act  incorporated  in  it,  and  therefore  does  not  vitiate  it 

As  to  the  second  objection,  it  arises  upon  the  18th,  19th,  and  20th 
sections  of  the  Municipal  Corporation  Act,  which  require  the 
mayor  and  assessors  to  hold  a  Court  for  revising  the  lists  every 
year  after  the  first,  and  a  barrister  to  revise  the  first  list  in  the 
place  and  stead  of  the  mayor :  then  the  clause  in  the  charter  pro- 
vides that  Mr.  Bushton  shall  revise  the  first  list  in  the  manner 
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directed  in  the  act;  therefore,  it  is  argued,  he  is  a  Court,  and  as 
he  does  not  proceed  according  to  the  rules  of  the  common  law,  the 

Crown  cannot  of  its  own  authority  create  such  a  Court 
[•  83]    *  Now,  in  the  first  place,  the  right  to  extend  the  powers 

and  provisions  of  the  Municipal  Corporation  Act  to  this 
new  corporation  already  created,  would  justify  the  Crown  in 
creating  the  barrister's  Court ;  and  the  appointment  of  the  barrister 
by  the  Crown  instead  of  the  Judge  of  assize  would  not  vitiate  it, 
inasmuch  as  it  was  not  possible  that  the  Judge  pointed  out  by  the 
Act  should  in  all  cases  name  the  barrister,  therefore  he  must  be 
named  in  some  manner  cy  prh.  But  even  supposing  the  first 
revision  to  have  been  by  a  person  who  was  not  legally  constituted 
a  Court,  and  supposing  that  neither  he  nor  Mr.  Price  could  be 
compelled  to  do  what  the  charter  directs  them  to  do,  or  punished 
for  doing  it  improperly,  and  that  they  were  not  furnished  with 
powers  sufl&cient  to  enable  them  to  do  with  certainty  that  which 
they  were  directed  to  do,  still  this  record  shows  that  this  charter 
has  been  accepted  by  the  persons  incorporated,  that  it  has  been 
acted  upon,  that  a  burgess  list  has  been  made,  and  elections  have 
taken  place  under  it :  and  I  apprehend  that  it  does  not  lie  in  the 
mouth  of  a  mere  stranger,  as  this  plaintiff  is,  to  take  objections  to 
the  mere  form  of  proceedings,  although  he  may  show  positive 
illegality  in  the  charter.  Nor  do  I  see  how  the  Crown  could  have 
given  to  any  other  persons,  not  even  to  those  who  are  pointed  out 
by  the  Municipal  Corporation  Act,  any  powers  greater  or  more 
effectual  than  those  given  by  this  charter  to  Mr.  Price  and  Mr. 
Bushton. 

[After  stating  his  concurrence  in  overruling  the  objection  upon 

the  pleadings,  he  concluded: — ] 
[84]  Upon  the  whole,  therefore,  I  am  of  opinion  that  there 

is  no  error  upon  this  record,  and  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

BosANQUET,  J.  The  questions  in  this  case  are  two:  1st, 
whether  the  direction  of  the  learned  Judge  is  exceptionable.  2nd, 
whether  the  plea  is  good;  which  involves  the  further  question, 
whether  the  charter  set  forth  in  the  plea  is  valid. 

[Upon  the  first  question  he  came  to  this  conclusion :  — 1 
[87]  The  question  upon  which  the  Judge  decided  was  simply 

this,  whether,  the  first  petition  having  been  presented  and 
referred,  and  the  charter  granted  in  pursuance  of  it  accepted,  the 
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pTesentation  of  the  second  petition  showed  that  the  Queen  had  no 
authority  to  grant  it  The  Judge  pronounced  his  opinion,  that 
notwithstanding  such  petition,  she  had  authority,  and  with  that 
direction  left  the  case  to  the  jury ;  which  direction  appears  to  me 
to  have  been  correct 

2nd.  Several  objections  have  been  made  to  the  legality  of  the 
charter  set  forth  in  the  plea.  The  iSrst  is,  that  it  is  granted  to 
different  persons  from  those  who  petitioned  for  it  But  it  appears 
that  the  grant  is  made  strictly  in  conformity  with  the  Act  of 
Parliament,  upon  the  petition  of  the  inhabitant  householders,  to 
the  inhabitants,  the  former  being  by  the  Act  required  to  petition, 
and  the  latter  pointed  out  as  the  persons  to  whom  the  grant  is  to 
be  made. 

It  is  further  objected  that  the  petition  professes  to  be  that  of  the 
inhabitant  householders  of  the  whole  of  the  borough,  and  that  the 
grant  is  made  to  the  inhabitants  of  a  limited  district  only ;  but 
this  objection  is  fully  answered  by  adverting  to  the  terms  of  the 
Act  of  Parliament,  which  requires  the  petition  to  be 
made  by  the  inhabitant  *  householders  generally,  but  [*  88] 
authorizes  the  Queen  to  make  the  grant  to  a  limited  dis- 
trict within  tlie  borough,  to  be  specified  in  the  charter.  I  cannot 
construe  the  Act  so  as  to  import  that  the  grant  of  incorporation  is 
to  be  made  to  the  inhabitants  of  the  whole  borough,  but  that  the 
powers  and  provisions  of  the  Act  may  be  granted  to  the  inhabitants 
of  a  more  limited  district 

The  next  head  of  objection  is,  that  in  granting  the  charter,  the 
various  provisions  of  the  Municipal  Corporation  Act  with  respect 
to  times  and  modes  of  proceeding  have  not  been  pursued.  But 
there  is  no  provision  in  the  Act  which  requires  that  this  should  be 
done.  All  the  matters  contained  in  that  Act  related  to  corporations 
then  in  existence,  whose  constitutions  were  to  be  altered  by 
authority  of  Parliament,  in  carrying  which  object  into  effect  it 
was  necessary  that  all  the  provisions  prescribed  should  be  strictly 
adhered  ta 

But  when  a  new  corporation  is  to  be  erected  by  the  authority  of 
the  Crown,  the  constitution  of  such  new  corporation  originates  in 
the  will  of  the  Sovereign :  subject  however  to  the  assent  or  dissent 
of  the  new  corporations  by  their  acceptance  or  non-acceptance 
thereof.  And  such  a  grant,  made  by  the  known  prerogative  of  the 
Crown,  requires  no  petition  from  any  particular  description  of 
persons,  as  a  condition  precedent  to  its  validity. 
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It  has  been  contended,  however,  that  the  Queen  has  exceeded 
the  powers  which  she  derived  from  her  common-law  prerogative, 
as  well  as  those  conferred  on  her  by  the  Act  of  Parliament,  in  dele- 
gating her  authority  to  others,  in  matters  respecting  the  selection 
of  persons  who  are  to  constitute  the  burgesses  of  the  corporation, 
particularly  David  Price,  who  is  empowered  to  make  out  the 
burgess  list,  and  Edward  Eushton  to  revise  it  Now  I  take  it  to 
have  been  long  settled  by  law,  that  the  Queen,  in  erecting  a  cor- 
poration, may  name,  of  her  own  authority,  all  the  officers  and  all 
the  corporators,  or  may  empower  a  subject  to  do  so  in 
[*  89]  *  her  stead.  And  although  no  one  but  the  Queen  can  make 
a  corporation,  yet  when  it  is  made  under  her  authority, 
it  is  deemed  in  law  to  have  been  made  by  herself. 

"When  the  king,"  says  Lord  Coke  in  the  case  of  Sutton's 
Hospital,  10  Co.  Rep.  33,  "  reserves  as  well  the  nomination  of  the 
persons  as  the  name  of  incorporation  to  a  person  who  shall  be  the 
founder,  then  he  ought  to  name  the  parties,  and  declare  by  what 
name  they  shall  be  incorporated;  and  when  he  hath  done  so  in 
writing  according  to  his  authority,  they  are  incorporated  by  the 
king's  letters  patent,  and  not  by  the  common  person;  for  he  is  but 
an  instrument,  and  the  king  makes  the  corporation  in  such  case, 
in  the  same  manner  as  if  all  had  been  comprehended  in  the  letters 
patent  themselves.  It  is  true, '  he  adds  "  that  none  but  the  king 
can  make  a  corporation,  as  it  is  held  49  Ed.  III.  4,  29  Ass.  8 ; 
but  qtii  per  alium  facit,  per  seipsum  facere  videtur. "  So  it  is 
said  in  Bro.  Abr.  Prerogative,  53 :  "  Nota,  the  king  by  his 
charter  may  by  express  words  grant  to  a  corporation  or  commonalty 
to  make  another  corporation  or  commonalty. "  Again,  in  Jenkins, 
Centuries,  88,  p.  270,  it  is  said,  "  Only  the  king  can  make  a 
corporation;"  but,  presently  after,  "  The  king  may  give  power  to 
name  a  corporation,  and  where  it  is  named  it  is  the  king's 
corporation. " 

In  Com.  Dig.  Franchise  (Fig.  5),  citing  1  Roll.  Abr.  512,  it  is 
said  that  a  subject  may  choose  the  person,  invent  the  name,  &c., 
for  the  king ;  also,  the  king  by  charter  to  the  East  India  Company 
may  enable  them  to  constitute  such  persons  as  shall  be  incorpo- 
rated: lb.  In  Bacon's  Abr.  Corporations  (B.)  it  is  said,  *  The 
king,  by  virtue  of  his  prerogative,  is  the  only  person  that  can 
erect  either  an  ecclesiastical  or  lay  corporation ;  yet  the  king  may 
grant  power  to  a  common  person  to  name  the  corporation,  and  the 
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persons  of  whom  it  is  to  consist ;  but  when  he  has  done  so,  the 
corporation  does  not  take  its  essence  from  the  common  person,  but 
from  the  king.  * 

I  am  not  aware  that  the  proposition  laid  down  in  these 
*  authorities  has  ever  been  disputed  since  the  2nd  Hen.  VII.  [*  90] 
Blackstone,  Vol.  1,  p.  474,  **  The  king,  it  is  said,  may 
grant  to  a  subject  the  power  of  making  corporations  (Bro.  Abr. 
tit  Prerog.  53 ;  Vin.  Abr.  Prerog.  88,  pi.  16),  although  the  con- 
trary was  formerly  held  (Year  Book,  2  H.  VII.  13),  that  is,  he  may 
permit  the  subject  to  name  the  persons  and  powers  of  the  corpora- 
tions at  his  pleasure ;  but  it  is  really  the  king  that  erects,  and  the 
subject  is  but  the  instrument ;  for  though  none  but  the  king  can 
make  a  corporation,  yet  quifacit  per  alium  facit  per  ae.  In  this 
manner  the  Chancellor  of  the  University  of  Oxford  has  power  by 
charter  to  erect  corporations,  and  has  actually  often  exerted  it,  in 
the  erection  of  several  matriculated  companies,  now  subsisting,  of 
tradesmen  subservient  to  the  students. "  The  samu  doctrine  will 
be  found  in  Kyd  on  Corporations,  50.  No  distinction  is  made  in 
these  authorities  between  ecclesiastical  and  lay,  eleemosynary  and 
municipal  corporations.  I  refer  to  these  authorities  for  the  pur- 
pose of  showing  in  what  broad  terms  the  authority  of  the  Crown 
to  delegate  the  nomination  of  corporations  and  corporate  officers 
has  been  recognised.  But  it  is  not  necessary  to  rely  upon  them  to 
their  full  extent  in  this  case ;  for  no  discretionary  power  of  choice 
or  appointment  is  given  either  to  Mr.  Price  or  to  Mr.  Eushton. 
The  constitution  of  the  corporation  and  the  qualification  of  the 
burgesses  are  fixed  by  the  charter;  and  these  persons  are  only 
required  to  make  a  list  of  those  who  have  such  qualifications.  It 
is  to  be  observed,  that  no  method  of  proceeding  is  pointed  out  by 
the  5  &  6  Will.  IV.  c.  4,  or  1  Vict  c.  78,  for  setting  the  corpora- 
tion in  motion :  these  Acts  simply  provide,  that  it  shall  be  lawful 
for  her  Majesty,  under  the  advice  of  her  Privy  Council,  to  extend 
to  the  inhabitants  of  any  town  or  borough,  within  the  district  to 
be  set  forth  in  such  charter,  the  powers  and  provisions  in  the  Act 
contained ;  and  I  know  of  no  mode  by  which  the  Crown 
can  confer  •  them  except  by  charter.  If  the  Crown  be  [*  91] 
authorized  to  grant  the  powers  in  question  (which  without 
the  authority  of  the  Act  could  not  have  been  done),  must  it  not  by 
necessary  inference  be  authorized  to  prescribe  the  means  by  which 
they  are  to  be  made  effective  ?  provided  at  least  that  the  means 
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adopted  are  not  at  variance  with  those  which  might  be  resorted  to 
in  a  common-law  charter  of  incorporation.  Many  of  the  regula- 
tions of  the  Municipal  Corporation  Act  are  inapplicable  to  a  new 
coi-poration.  David  Price  is  appointed  to  make  out  the  burgess 
list  instead  of  the  overseers,  who,  under  the  Municipal  Corporation 
Act,  are  required  and  compelled  to  make  out  such  list,  but  these 
officers  would  not  be  compellable  to  make  out  a  burgess  list  for  a 
new  corporation.  For  the  purpose,  therefore,  of  securing  the 
attainment  of  the  end  contemplated  by  the  Act,  the  Crown  has 
nominated  a  person,  of  whose  willingness  to  undertake  the  duty 
it  may  be  assured :  Edward  Eushton  is  appointed  to  revise  the 
burgess  list  instead  of  a  revising  barrister  appointed  by  the  senior 
Judge  of  assize ;  no  power  to  any  Judge  to  appoint  such  a  barrister 
being  given  by  the  Act,  after  the  year  which  had  elapsed  at  the 
grant  of  this  charter.  And  to  have  given  authority  to  any  other 
person  to  appoint  a  revising  barrister,  would  be  at  least  as  objec- 
tionable as  a  direct  appointment  by  the  Queen  herself. 

It  has  been  contended,  indeed,  that  if  the  Act  of  Parliament  be 
defective  in  prescribing  the  proper  means  of  carrying  its  object 
into  efifect,  the  object  cannot  be  eflfected ;  but  the  more  reasonable 
interpretation  of  the  Act  in  such  case  appears  to  be,  that  where  no 
particular  means  are  prescribed,  the  Crown  may  proceed  to  accom- 
plish the  object  by  the  same  means  which  it  is  authorized  by  the 
common  law  to  employ  in  conferring  the  usual  powers  upon  a  new 
corporation,  namely,  by  letters  patent  under  the  Great  Seal. 

The  principal  objection  to  the  appointment  of  Mr.  Price  and 
Mr.  Rushton  appears  to  be,  that  although  all  persons 
[*  92]  *  qualified  to  be  burgesses  by  the  Municipal  Corporation 
Act  are  entitled  to  be  inserted  in  the  burgess  list,  power 
is  given  to  Mr.  Price  in  the  first  instance,  and  finally  to  Mr. 
Rushton,  which  enables  them  to  include  in  such  list  persons  not 
qualified,  or  to  exclude  persons  duly  qualified.  If  this  be  an 
objection  in  principle,  it  is  a  principle  which,  in  the  absence  of 
express  directions,  has  been  adopted  by  analogy  to  the  Municipal 
Corporation  Act,  for  the  purpose  of  facilitating  the  exercise  of  the 
franchise  in  the  first  instance,  instead  of  leaving  the  claims  and 
objections  to  be  contested  before  the  returning  officer. 

The  improper  admission  or  rejection  of  a  person  as  a  burgees 
may  indeed,  in  the  first  instance,  result  from  the  mistake  or 
misconduct  of  the  person  appointed  to  prepare  and  to  revise  the 
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burgess  list,  and  the  same  may  be  said  of  the  provision  of  the 
Municipal  Corporation  Act  But  such  mistake  or  misconduct 
would  not  preclude  any  person  duly  qualified  from  asserting  and 
obtaining  admission,  or  prevent  any  unqualified  person  from  being 
excluded,  by  proceedings  instituted  for  that  purpose  in  the  Court 
of  Queen's  Bench.  .  .  . 

TiNDAL,  C.  J.  This  case,  which  in  form  is  an  action  [97] 
by  one  of  the  six  coroners  for  the  county  palatine  of 
Lancaster  against  the  defendant,  for  a  disturbance  in  the  plaintiff's 
oflBce  of  coroner  of  the  county,  in  substance  involves  the  question 
of  the  validity  of  the  charter  of  incorporation  granted  to  the 
inhabitants  of  the  borough  of  Manchester. 

And  the  objections  which  have  been  taken  against  the  judgment 
of  the  Court  below,  which  was  in  favour  of  the  defendant  in  the 
original  action,  may  be  classed  under  three  distinct  heads:  1st, 
an  objection  against  the  direction  given  by  the  learned  Judge  to 
the  jury  at  the  trial  of  the  cause ;  2ndly,  objections  against  the 
validity  of  the  charter  itself ;  3rdly,  against  the  pleading  of  the 
defendant's  title  to  the  office  of  coroner  of  the  borough ;  and  I 
shall  proceed  to  state  the  opinion  which  I  have  formed  on  these 
several  points  in  their  order,  upon  the  best  consideration  I  can 
bring  to  this  difficult  and  doubtful  case. 

The  first  objection  rests  upon  the  consideration,  that  in  order  to 
enable  the  Queen  to  grant  a  valid  charter  of  incorporation  under 
the  statute  1  Vict  c.  78,  s.  49,  there  must  be  a  petition  of  the 
inhabitant  householders  of  the  town  or  borough  for  that  purpose ; 
and  that  the  fact  of  such  petition  being  or  not  being  presented, 
was  a  question  for  the  jury  upon  the  issue  raised  on  the  record; 
and  the  objection  taken  is,  that  the  learned  Judge  did  not  permit 
that  question  to  be  decided  by  the  jury,  but  in  effect  determined 
it  himself  as  a  matter  of  law. 

But  whilst  I  agree  entirely  in  the  proposition,  that  the  present- 
ing of  a  petition  in  the  manner  pointed  out  in  the  Act,  by 
the  inhabitant  householders  of  the  town  or  borough, 
*  is  made  by  the  Act  a  necessary  preliminary  to  the  exercise  [•  98] 
of  the  power  given  thereby  to  her  Majesty ;  which  is  not 
merely  a  power  to  grant  to  inhabitants  a  charter  of  incorporation, 
for  the  common-law  prerogative  was  quite  sufficient  for  that 
purpose ;  but  a  statutory  authority  to  extend  to  the  inhabitants, 
when  incorporated,  all  the  powers  and  provisions  of  the  Act  for 
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the  regulation  of  municipal  corporations,  the  creation  of  some  of 
which  would  not  fall  within  the  compass  of  the  common-law 
prerogative ;  and  whilst  I  agree  also,  that  the  question  whether 
such  petition  was  presented  in  the  manner  required  by  the  Act,  is 
a  question  of  fact  for  the  jury,  and  is  not  to  be  considered  as 
concluded  by  the  determination  of  the  Privy  Council,  or  by  their 
recommendation  to  the  Crown  that  the  charter  should  be  granted; 
it  appears  to  me  that  such  question  of  fact  was  virtually  submitted 
to  the  jury  on  the  present  occasion;  or  if  it  was  not,  that  the 
exceptions  tendered  to  the  learned  Judge  are  not  sufl&ciently 
definite  and  precise  to  raise  the  intended  objection. 

The  plaintiff  in  his  replication  denies  that  the  inhabitant 
householders  of  the  borough  of  Manchester  did  petition  the  Queen 
to  grant  to  them  a  charter  of  incorporation;  on  which  denial, 
issue  is  joined.  The  evidence  laid  before  the  jury  was,  that  at  a 
meeting  of  the  rate-payers  called  together  by  public  notice,  con- 
sisting of  1000  persons,  a  petition  to  her  Majesty  was  resolved 
upon  by  the  majority  there  present,  which  was  afterwards  signed 
by  4000  inhabitant  householders ;  and  that  after  this  petition  had 
been  presented  to  her  Majesty,  and  before  the  day  for  taking  the 
same  into  consideration,  6000  of  the  inhabitant  householders  had 
petitioned  her  Majesty  not  to  grant  the  charter;  it  being  also 
admitted  that  the  aggregate  number  of  inhabitant  householders 
who  were  entitled  to  express  their  opinion,  if  they  had  thought 
proper,  was  48,000.  Under  these  circumstances,  did  the  inhabi- 
tant householders  petition  or  not,  was  the  question? 
[*  99]  and  the  learned  Judge,  on  *  being  appealed  to,  stated  his 
opinion  to  be,  that  notwithstanding  the  second  petition, 
her  Majesty  had  authority  and  power,  on  the  allowance  of  her 
Privy  Council,  to  grant  the  charter  as  on  the  first  petition. 

Now  this  opinion  cannot,  as  it  appears  to  me,  be  held  to  be  a 
misstatement  of  the  law,  unless  it  can  be  laid  down  as  an 
abstract  proposition,  that  after  a  petition  has  been  resolved  upon 
at  a  public  meeting  properly  convened,  by  a  majority  there 
present,  its  whole  force  and  eflBcacy  is  to  be  neutralized  and 
destroyed  by  a  counter  petition,  subsequently  signed  by  a  laiger 
nuncber  than  those  who  signed  the  first,  but  not  constituting  the 
actual  majority  of  the  aggregate  number  of  inhabitant  house- 
holders. No  authority  is  cited  for  this,  as  an  abstract  proposition 
of  law,  and  it  seems  to  me  to  be  not  sustainable  on  any  reasonable 
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ground.  The  first  meeting,  having  been  convened  together  by- 
public  notice,  may  fairly  be  treated  as  a  meeting  representing  the 
inhabitant  householders,  at  which  all  were  present  to  express 
their  opinion,  and  those  who  absented  themselves  from  such 
meeting  may  not  unreasonably  be  considered  as  consenting  to  be 
bound  by  the  majority  of  those  who  attended.  The  struggle  of 
opinion,  whether  a  petition  should  be  presented  or  not,  would 
appear  to  be  justly  decided  by  the  issue  of  the  first  meeting,  at 
which  meeting,  if  it  had  been  thought  desirable  for  convenience, 
or  greater  certainty,  an  adjournment  might  have  been  made  and  a 
poll  taken,  at  which  the  absentees  might  record  their  opinion, 
upon  the  general  principles  which  govern  the  proceedings  in 
popular  assemblies.  Such  expedient,  however,  was  not  resorted 
to ;  the  meeting  closed  with  a  petition ;  and  I  know  of  no  rule  of 
law  by  which  a  subsequent  petition  by  any  number,  short  of  the 
majority  of  the  whole  number  of  the  inhabitant  householders, 
must  be  held  necessarily  to  destroy  the  efficacy  of  the  first.  When 
the  circumstances  under  which  the  second  or  subsequent 
petitions  were  carried,  are  left,  as  on  this  occasion,  *  a  [*  100] 
complete  blank  upon  the  evidence,  it  would  be  both  incon- 
venient and  dangerous  to  draw  such  an  inference,  as  a  necessary 
legal  conclusidiL  It  is  not  merely  from  the  majority  in  point  of 
number  between  those  who  sign  the  petition  for  the  charter,  and 
those  who  sign  the  counter  petition  against  it,  that  the  opinion  of 
the  actual  majority  of  the  inhabitants  can  be  safely  inferred. 
We  must  take  into  account  the  relative  publicity  of  the  meetings 
at  which  the  respective  petitions  were  resolved  upon,  and  the 
circumstances  attending  the  signature  of  each.  It  therefore 
appears  to  me,  in  point  of  law,  that  the  second  petition  did  not 
of  itself  necessarily  take  away  her  Majesty's  authority  and  power 
to  attend  to  the  recommendation  of  the  first  petition,  which  is 
substantially  the  opinion  expressed  by  the  learned  Judge ;  and  if 
he  did  not  lay  down  the  law  incorrectly,  the  exception  to  such 
direction,  which  can  only  apply  itself  to  the  law  delivered  by  the 
Judge,  falls  to  the  ground.  Whether  her  Majesty  was  authorized 
or  not,  under  the  circumstances  given  in  evidence,  to  grant  the 
charter,  appears  to  me  not  to  be  a  question  of  law,  but  a  question 
of  fact  to  be  decided  by  the  jury,  and  that  their  decision  should 
be  governed  by  the  evidence  in  the  cause  of  the  origination  of  the 
two  conflicting  petitions,  and  the  circumstances  attending  their 
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completioiL  And  the  exception  in  the  case  does  not  insist  that 
the  Judge  refused  or  declined  to  leave  that  fact  to  the  jury; 
indeed,  the  opinion  which  he  gave  does  not  necessarily  take  it 
from  them ;  but  the  exception  is,  that  he  ought  to  have  told  the 
jury,  that,  after  the  second  petition  had  been  presented,  her 
Majesty  had  no  authority  or  power  to  grant  the  charter,  which 
direction,  if  it  had  been  given,  I  do  apprehend,  for  the  reasons 
before  advanced,  would  not  have  been  consistent  with  the  proper 
exposition  of  the  law,  but  would  have  been  directly  the  reverse. 
The  second  class  of  objections  which  have  been  urged  against 

the  validity  of  the  charter,  apply  themselves  to  the 
[*101]  *  shape  and  frame  of  the  charter  itself;  and  do  in  effect 

resolve  themselves  into  these:  1st,  that  it  appears  the 
charter  is  not  granted  to  the  same  persons  who  were  the  peti- 
tioners ;  2ndly,  that  the  charter  contains  various  provisions,  which 
are  neither  consistent  with  those  directed  by  the  Legislature,  nor 
with  the  common-law  prerogative  of  the  Crown.  With  respect  to 
these  objections,  it  should  be  observed,  in  the  first  place,  that  it 
is  obvious,  from  the  consideration  of  the  statute  itself,  that  the 
Legislature  intended  to  provide  for  the  case  where  new  corpora- 
tions might  be  brought  into  existence  after  the  passing  of  the  Act ; 
in  which  case  the  intention  was,  that  if  her  Majesty  thought 
proper,  the  several  provisions  of  the  Municipal  Corporation  Act 
might  be  extended  to  such  new  corporations.  It  is  further  to  be 
premised,  that  the  machinery  by  which  those  provisions  were 
carried  into  effect,  in  the  case  of  the  ancient  boroughs  enumerated 
in  the  schedule  of  the  Act,  had  become  inoperative  and  inappli- 
cable from  lapse  of  time.  And  lastly,  that  all  the  common-law 
rights  of  the  Crown,  with  respect  to  granting  of  the  franchise  of  .a 
corporation,  still  remained  in  full  force,  and  unimpaired  by  the 
Act.  Bearing  these  principles  in  mind,  in  passing  our  judgment 
on  the  steps  which  have  been  actually  pursued  in  the  granting  of 
the  present  charter,  the  Courts  of  law  must  never  lose  sight  of  the 
object  which  the  Legislature  had  in  view,  and  are  bound  to  see 
that  such  object  shall  be  carried  into  effect,  unless  it  appears  that, 
by  the  means  which  have  been  employed,  some  legal  or  constitu- 
tional principle  is  violated.  If  any  step  has  been  taken,  which 
necessarily  involves  in  it  the  breach  of  any  legal  principle, 
undoubtedly  the  charter  must  be  held  to  be  void ;  but  if  the 
means  adopted,  although  not  those  which  are  pointed  out  by  the 
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statute,  nor  indeed  such,  as  most  closely  follow  it,  yet  involve 
only  a  question  of  more  or  less  convenience,  and  not  the  opposi- 
tion of  any  legal  principle,  the  charter,  as  granted,  ought 
to  be  supported.  For  we  must  never  forget  *  the  rule  laid  [*  102] 
down  by  Lord  Coke,  that  if  the  king's  charters  will  bear 
a  double  construction,  one  which  will  carry  the  grant  into  effect, 
the  other  which  will  make  it  inoperative,  the  former  is  to  be 
adopted. 

Now  the  first  objection  raised  upon  the  face  of  the  charter  itself 
is  this,  that  the  petition  for  the  charter  was  by  the  inhabitant 
householders  of  the  borough  of  Manchester  at  large,  but  that  the 
charter  is  not  granted  to  such  petitioners,  that  is,  the  inhabitant 
householders  of  the  nine  townships  whereof  that  borough  consists, 
but  to  the  inhabitant  householders  of  six  of  the  townships  only 
comprised  within  the  limits  of  that  borough.  I  have  felt,  for 
some  time,  great  doubt  upon  this  point;  but  upon  the  whole,  I 
have  satisfied  myself  that  the  sound  construction  of  the  words  in 
the  49th  section  of  the  stat  1  Vict  c.  78  (which  are  the  same 
with  those  in  the  141st  section  of  the  statute  5  &  6  Will.  IV. 
c.  76),  is,  that  the  Crown  has  the  power  to  incorporate  the  inhabi- 
tant  householders  of  such  district  of  the  borough  which  petitions 
for  the  charter,  to  which  district  the  provisions  of  the  former  Act 
are  by  the  charter  directed  to  extend ;  or,  in  other  words,  that  it 
was  meant  by  the  Legislature  that  the  limits  of  the  newly  created 
corporation,  and  the  limits  to  which  the  powers  of  the  statute 
should  be  extended,  should  be  identically  the  same.  For  it 
would  introduce  great  difficulty,  if  not  inconsistency,  in  the 
working  of  the  charter,  if  the  charter  of  incorporation  included 
the  nine  townships,  and  the  powers  of  the  Municipal  Corporation 
Act  were  extended  to  six  only;  upon  that  construction,  the 
inhabitants  of  the  three  excluded  townships  would  be  corporators 
under  the  charter,  but  never  could  become  burgesses  on  the  list 
Such  sense,  therefore,  must  be  put  upon  the  words  in  the  statute 
as  will  carry  its  object  into  effect,  which  object  was,  that  newly 
created  boroughs  might,  if  the  Crown  saw  fit,  be  in  the  same 
position,  as  nearly  as  circumstances  would  allow,  as  the  boroughs 
named  in  the  schedule;  and  no  other  construction 
*  can  attain  that  object,  unless  it  be  considered  that  the  [*  103] 
Crown  might  limit  the  grant  of  incorporation  to  the 
inhabitants  within  the  same  district  to  which  the  extending  of 


224  CORPORATION. — PART  I. 

Ho.  1.  —Sutter  ▼.  GhApmn,  8  K.  &.  W.  103, 101. 

the  powers  of  the  act  is  directed  to  reach.  This  is  no  more  than 
an  exercise  of  a  common-law  power  in  the  Crown  to  grant  the 
corporate  franchise  to  any  part  of  a  district,  the  inhabitants  of 
the  whole  whereof  had  joined  in  their  petition,  leaving  the 
grantees  to  accept  the  charter  or  not,  when  granted,  at  their 
discretion. 

The  second  objection  apparent  on  the  face  of  the  charter  is, 
that  the  new  borough  has  been  divided  into  wards,  not  under  the 
authority  or  according  to  the  provisions  of  the  former  Act,  but 
under  the  authority  of  the  Crown  itself,  from  whom  the  charter 
emanated.  But  to  this  it  appears  to  me  a  sufficient  answer,  that 
the  division  by  the  revising  barristers,  which,  under  that  Act, 
was  to  be  completed  by  the  9th  of  November,  1835,  was  incapable 
of  application  to  the  present  charter,  which  was  not  granted  till 
the  year  1838 ;  and  as  the  Crown  at  common  law  might  undoubt- 
edly divide  the  borough  into  such  wards  as  it  thought  fit,  this 
division  by  the  Crown  did  of  necessity  come  into  operation,  and 
supply  the  place  of  the  division  by  the  revising  barristers,  in 
order  to  prevent  the  power  given  by  the  Act  from  becoming 
altogether  dead  and  inoperative. 

The  third  and  fourth  objections  are  urged  against  the  formation 
of  the  burgess  list ;  it  being  alleged  in  the  first  place,  that  the 
authority  given  to  David  Price  to  make  out  a  burgess  list  is 
illegal,  being  a  delegation  of  the  authority  of  the  Crown  to  make 
a  corporation,  which  is  inconsistent  with  the  provisions  pointed 
out  in  the  Municipal  Corporation  Act,  (s.  20,)  which  ought  to 
have  been  as  closely  followed  as  practicable.  On  which  objec- 
tions it  is  admitted,  that  the  precise  powers  chalked  out  by  the 
Act  could  not  be  pursued  to  the  letter.  There  were  no  means  of 
compelling  the  overseers  to  return  lists  —  no  power  of 
[•  104]  defraying  their  expenses  —  no  revising  barrister  ♦  could 
be  called  for  —  his  power  to  revise  the  lists  being  con- 
fined to  the  lists  of  the  year  1835.  It  is  further  incontestable, 
that  at  common  law  the  Crown  might  have  nominated  the  burgesses 
in  the  charter  itself.  And  taking  into  consideration  these  two 
admitted  principles,  I  cannot  perceive  the  illegality  of  the  step 
that  has  been  taken.  This  is  not  a  general  power  given  by  the 
Crown,  enabling  David  Price  to  place  upon  the  roll  or  to  reject 
whomsoever  he  thought  fit  arbitrarily;  it  is  a  ministerial  power 
only,  "  on  or  before  the  29th  of  October,  to  make  out  an  alpha- 
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betical  list  of  all  inhabitant  householders  within  the  borough, 
who  possess  the  qualification  required  by  the  Act; ''  and. further 
''  to  make  out  a  list  of  claimants  and  objections, "  which  list  is. 
afterwards  to  be  revised  by  Mr.  Eushton  before  the  28th  of 
November.  Some  plan  or  scheme  must  be  devised  to  carry  the 
intention  of  the  Act  into  effect  as  to  newly  created  corporations, 
where  the  provisions  therein  given,  as  to  the  old  corporations, 
ceased  to  be  applicable  from  lapse  of  time.  And  I  cannot  see 
that  there  is  anything  illegal  in  this  substitution ;  inconvenience 
there  may  certainly  be,  but  such  as,  being  amendable  on  the  5th 
of  September  in  the  following  year,  is  not  of  a  permanent  nature. 
And  the  short  answer  to  these  particular  objections  appears  to  me 
to  be,  that  this  is  not,  as  it  is  alleged,  a  delegation  of  authority 
from  the  Crown  to  make  a  corporation,  for  the  inhabitant  house- 
holders were  already  incorporated  by  the  Queen;  but  that  the 
making  up  an  alphabetical  list  of  burgesses  is  merely  a  ministerial 
act  for  the  sake  of  convenience. 

And  as  to  the  objection,  that  the  directions  given  to  Mr.  Price 
required  him  to  insert  those  only  **  who  were  inhabitant  house- 
holders within  the  said  borough,  who  shall  possess  the  qualifica- 
tions required  by  the  said  Act, "  whereas  by  the  9th  section  of  the 
Act,  not  only  the  inhabitant  householders,  but  every  one  *  who 
occupied  any  house  or  shop  within  the  borough,  and  was 
at  the  time  an*  inhabitant  householder  within  seven  miles  [*  105] 
of  the  said  borough, "  had  the  right  to  be  put  upon  the 
burgess  roll ;  it  must  be  observed,  that  any  person  possessing  that 
qualification,  if  he  was  refused  to  be  put  upon  the  list  by  Mr.  Price, 
would  have  entered  his  claim,  and  such  claim  would  have  been 
revised  by  Mr.  Kushton ;  and  at  the  last  the  utmost  inconvenience 
would  have  been  the  remaining  without  his  franchise  until  the 
5th  of  September  following,  when  the  whole  difficulty  would  have 
been  set  right  by  the  new  lists  made  out  by  the  revision  of  the 
mayor.  And  the  question  at  last  is,  whether  the  charter  is  to  be 
held  a  void  charter,  on  account  of  this  defect  in  the  directions  for 
making  out  the  first  burgess  list?  I  cannot  think,  upon  legal 
principles,  this  consequence  does,  or  ought  to  follow. 

[He  concurred  in  overruling  the  objections  upon  the  question 
of  pleading  and  concluded :  —  ] 

Upon  the  whole,  therefore,  I  think,  although  I  admit     [106] 
the  case  to  be  involved  in  difficulty,  that  the  plaintiff  is 
VOL.  vu.  — 15 
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not  entitled  to  recover,  and  therefore  that  the  judgment  which 
has  been  given  for  tlie  defendant  in  the  Court  below,  must  be 
affirmed. 

Lord  Denman,  C.  J.  :  — 

The  first  leading  point  is,  whether  the  direction  of  the  learned 
Judge  is  accurate. 

[His  Lordship  stated  the  issues  raised  by  the  pleadings,  the 
proceedings  at  the  trial,  and  the  exception  to  the  Judge's  ruling, 

and  continued :  —  ] 
[108]  The  argument  here  urged  on  behalf  of  the  plaintifif  in 
error  is  this :  "  The  learned  Judge  took  upon  himself  to 
tell  the  jury,  as  his  opinion  in  point  of  law,  that  the  petition  of 
the  4000  who  signed  it  after  the  public  meeting,  was  such  a  one 
as  to  give  the  Crown  authority  to  grant  the  charter,  whereas  it 
gave  no  such  authority ;  for  the  charter  ought  to  be  granted  to  the 
inhabitants  on  a  petition  from  the  inhabitant  householders,  and 
has  been  granted  without  such  petition.  Certain  householders 
indeed  call  a  vestry,  but  of  what  description  of  persons  ?  A  third 
description,  who  may  possibly  be  neither  inhabitants  nor 
[•  109]  house-holders ;  •  they  had  no  power  to  bind  even  the 
minority,  much  less  the  absent  and  immense  majority; 
nor  do  they  profess  to  bind  them,  merely  determining  that  a 
petition  shall  be  presented  after  being  prepared  by  a  committee ; 
when  so  prepared,  it  is  the  petition,  not  of  the  meeting,  but  of 
those  who  signed  it,  in  number  4000,  or  one-twelfth  of  all  whom 
the  Act  recognises  as  qualified  to  petition  for  this  object  That 
the  petition  of  6000  inhabitant  householders  against  granting  the 
charter,  though  subsequent,  not  appearing  to  have  been  obtained 
through  any  fraud  or  contrivance  (indeed  the  date,  as  well  as  the 
circumstances  under  which  it  was  adopted,  was  left  in  obscurity), 
was  stronger  evidence  that  the  inhabitant  householders  were 
averse  to  the  charter,  than  the  petition  of  the  4000  that  they 
desired  one :  and  that  if  a  mere  balance  of  numbers,  denuded  of 
all  circumstances,  authorized  the  Judge  to  direct  the  jury  in 
point  of  law  at  all,  it  could  only  warrant  him  in  telling  them  the 
very  contrary  of  what  he  laid  down.  * 

The  answer  given  for  the  defendant  was,  that  the  PrivT-  Council 
has  already  decided  this  question,  being  a  court  of  competent 
jurisdiction  for  that  purpose  (as  appears  by  the  provision  for 
publishing  notice  of  all  such  petitions  a  month  before  they  are 
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taken  into  consideration),  and  impliedly  giving  judgment  that 
the  inhabitant  householders  {i.  e.,  a  majority  of  them)  had  peti- 
tioned, by  advising  her  Majesty  to  grant  the  charter  prayed ;  but 
that,  if  the  fact  were  still  open  to  inquiry,  the  evidence  was  suffi- 
cient to  justify  the  verdict  For  it  was  denied  that  the  learned 
Judge  had  laid  down  the  law  upon  the  point,  or  that  the  evidence 
appearing  could  be  assumed  as  the  whole  evidence  on  the  trial ; 
and  the  jury  being  thereby  satisfied  that  the  petition  of  the  4000 
bad  truly  expressed  the  sense  of  the  inhabitants,  his  decision  was 
confined  to  instructing  them  that  the  dissent  even  of  a  larger 
number  could  not  undo  what  they  had  effectually  done. 
In  reply,  *  the  plaintiff's  counsel  contended  that  no  judi-  [*  110] 
cial  power  whatever  is  conferred  on  the  Privy  Council  in 
this  respect;  that  that  body  is  only  required  to  advise  on  the 
expediency  of  granting  a  charter;  and  though  they  would  not 
recommend  unless  they  were  well  convinced  that  a  majority  in 
fact  desired  the  charter  (for  which  reason,  and  to  prevent  unfair 
practices,  the  month's  notice  might  reasonably  be  required),  yet 
no  judicial  power  to  ascertain  the  fact  can  be  discovered  in  the 
act  of  Parliament,  or  created  merely  by  implication.  It  was  in 
addition  observed,  that  the  defendant  himself,  acting  on  t^e  best 
and  highest  opinions  on  the  law,  had  taken  issue,  not  on  the 
decision  of  the  Privy  Council,  but  on  the  foot  of  the  petition 
proceeding  from  the  inhabitant  householders,  while  it  does  not 
appear  that  the  petition  of  the  6000  was  even  considered  by  the 
council,  or  that  the  Crown  had  been  advised  to  bring  it  under 
their  notice.  I  must  confess,  that  to  me  the  plaintiff's  argument  on 
this  point  appears  well  founded,  and  that  I  see  nothing  in  the  case 
that  can  make  the  mere  fact  of  a  charter  being  granted  an  estoppel 
against  the  plaintiff's  controverting  any  fact  essential  to  its  validity. 
The  other  answer  to  this  exception  required  us  to  consider  the 
meaning  to  be  ascribed  to  the  learned  Judge's  direction,  which 
I  have  just  now  read.  Does  it  import  that  the  jury  had  formed, 
or  were  required  to  form,  a  judgment  whether  the  earlier  petition 
was,  on  a  fair  review  of  all  that  passed,  the  petition  of  the 
inhabitants;  and  that,  if  they  thought  so,  the  subsequent  proceed- 
ing could  not  affect  it  ?  or  must  we  understand  that  the  direction 
was  given  upon  the  fact  proved  with  respect  to  the  two  petitions  ? 
I  cannot  say  that  I  have  yet  divested  myself  of  serious  doubt  on 
this  point,  or  that  I  feel  by  any  means  satisfied  that  the  jury  must 
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not  have  supposed  themselves  to  be  directed  in  point  of  law,  to 
come  to  their  conclusion.     This  would  appear  to  be  wrong ;  for 

though  the  proceedings  at  Manchester  might  have  been 
[*  111]   such  as  to  give  conclusive  validity  to  the  *  petition  of  the 

smaller  number,  and  make  the  opposition  inoperative,  I, 
as  a  juryman,  should  rather  think  that  the  facts  established  by 
the  evidence  fail  to  make  out  such  a  state  of  things.  But  it  was 
denied  that  the  bill  of  exceptions  properly  pointed  at  this  discus- 
sion ;  and  upon  the  whole,  observing  the  object  with  which  the 
counter  petition  was  tendered,  and  the  language  of  the  exception, 
I  conclude  that  the  fair  meaning  of  the  direction  is  this:  Sup- 
posing the  petition  of  the  4000  to  have  given  power  to  grant  the 
charter,  that  of  the  6000  did  not  revoke  it;  while  the  defendant's 
counsel  contended  that  it  did  revoke  it,  and  did  not  require  the 
opinion  of  the  jury  to  be  taken  on  the  fair  effect  of  the  whole 
evidence ;  and  if  the  exception  had  assumed  this  form,  it  is  not 
impossible  that  the  case  would  have  been  so  submitted,  and  the 
verdict  might  have  corresponded  with  this  view. 

A  second  objection  taken  to  the  validity  of  the  first  petition 
strikes  me  as  ranging  rather  under  the  objections  to  the  charter 
itself,  which  are  now  to  be  considered.  It  does  not  profess  to 
incorporate  the  same  persons  who  petitioned  for  it.  or  are  empow- 
ered by  the  Act  to  petition.  Those  are,  the  inhabitant  house- 
holders of  the  borough  of  Manchester,  consisting  as  it  appears 
of  nine  townships,  while  the  charter  is  granted  to  the  inhabitants 
of  six  only  of  those  townships.  Thus  it  may  happen  that  every 
inhabitant  householder  who  sets  his  name  to  a  petition  for  a 
charter,  may  be  excluded  from  its  benefit  when  granted ;  and  that 
the  minority  who  objected  may  all  have  come  exclusively  from 
that  parcel  of  the  district  to  which  it  is  granted.  But  we  cannot 
suppose  the  Crown  to  grant,  or  the  Privy  Council  to  recommend 
a  grant,  which  would  produce  these  great  incongruities ;  nor  is  it 
likely  that  such  a  charter  would  be  accepted  by  the  inhabitants. 
The  proper  question  appears  to  me  to  be,  whether  the  authority  of  the 
Crown  is  properly  set  in  motion  by  the  petition  presented ; 
(•  112]  and  I  think  it  is,  if  the  inhabitant  householders,  *u  r,  a 
majority  of  them  in  the  borough  as  it  existed  at  the  time 
of  petitioning,  have  made  the  application  required  by  the  statute. 
The  Crown  is  then  in  its  charter  to  set  out  the  boundaries  of  the 
nroiected  district,  a  power  which  cannot  be  exercised  without 
^  omitting  some  parts  from  the  incorporated  borough. 
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Several  objections  then  follow  to  the  charter  as  granted,  from 
the  difference  between  its  provisions  and  those  of  the  Act  of  the 
5  &  6  Will.  IV.  in  respect  of,  first,  the  days  of  election ;  second, 
the  division  of  the  borough  into  wards;  third,  the  number  of 
councillors  to  be  returned  for  each  ward;  fourth,  the  mode  of 
making  out  the  first  list,  which  is  confined  to  residents  within 
the  borough ;  fifth,  the  appointment  of  Mr.  Price  to  make  out 
lists,  instead  of  the  parish  officers ;  sixth,  that  of  Mr.  Bushton  to 
revise  them,  instead  of  a  barrister  appointed  by  the  senior  Judge 
of  assize ;  and  some  others  of  the  same  description. 

But  the  mere  variance  between  the  charter  and  the  Act  is  no 
sufficient  objection  to  the  former,  unless  the  Crown  is  deprived  of 
the  power  of  making  any  charters,  except  in  conformity  with 
the  provisions  of  the  Municipal  Act,  a  proposition  which  was 
asserted  as  admitting  of  a  doubt,  but  in  support  of  which  no 
reasons  were  addressed  to  us,  and  which  appears  to  us  wholly 
unfounded.  Such  variance  would  clearly  have  no  effect  on  a 
charter  good  at  common  law;  but  a  serious  doubt  has  arisen, 
whether  this  charter  would  have  been  good  at  common  law, 
founded  on  the  delegation  of  the  powers  of  the  Crown  to  indi- 
viduals named  in  the  charter. 

It  is  a  general  rule  of  law,  that  corporations  can  be  created  by 
the  Crown,  and  by  no  other  authority.  This  rule  is  as  ancient 
as  the  law  itself,  and  supported  by  numerous  authorities,  —  was 
acted  upon  by  all  the  Judges  in  Lord  Coke's  time,  in  the  great 
case  of  Sutton* 8  Hospital,  though  supposed  to  have  been 
materially  modified  by  their  *  decision.  There  the  [*113] 
charter  incorporating  the  founders  may  be  said  to  have 
been  left  in  blank  for  the  person  who  was  to  be  master  of  the 
intended  hospital,  and  was  to  be  named  by  Sir  T.  Sutton,  the 
founder,  who  had  granted  large  estates  for  the  erection  of 
the  school  and  hospital  of  the  Charter  House.  To  this  extent  the 
Crown's  substitution  of  another  for  itself,  in  nominating  one 
member  of  a  corporation,  was  held  good ;  and  on  this  authority  it 
has  sometimes  been  said,  though  not  by  any  judicial  authority, 
that  another,  thus  empowered  by  the  Crown,  may  lawfully  create 
a  corporation.  This  doctrine  was  rested  on  Ramsey's  Case,  where 
the  charter  in  like  manner  incorporated  a  person,  under  the  title 
of  a  chaplain,  to  pray  for  the  founder's  soul ;  and  the  first  was 
not  named  by  the  Crown  in  the  charter,  but  was  to  be  appointed 
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by  the  founder.  If  these  two  cases  are  taken  as  establishing  the 
doctrine  of  a  right  generally  in  the  Crown  to  enable  a  private 
subject  to  make  a  corporation,  they  seem  to  be  quite  irreconcile- 
able  with  the  general  rule  above  mentioned.  But  can  they  be 
really  brought  within  the  same  principle  or  reason  of  the  law, 
which  applies  to  the  erection  of  municipal  bodies  ?  In  them  the 
Crown  gave  perpetuity  to  charitable  trusts  of  a  private  nature,  to 
which  the  pious  founders  devoted  their  own  funds,  and  which 
could  be  effected  by  the  constant  application  of  those  funds,  and 
in  no  other  manner.  In  the  case  of  Sir  T.  Sutton's  Hospital,  the 
heir-at-law  sought  to  retain  the  lands  given  under  a  private  Act  of 
Parliament,  and  some  bought  afterwards,  setting  aside  the  charter 
of  incorporation,  by  which  they  were  all  vested  in  the  governor 
of  the  Charter  House.  Ten  objections  were  made  by  him  to  the 
charter.  They  are  stated  by  Lord  Coke,  and  most  of  them  he 
characterized  as  unfit  to  have  appeared  at  the  bar,  and  not  worthy 
of  an  answer.  The  eighth,  however,  was  taken  to  the  n^omination 
of  the  master  (who  was  to  be  a  governor,  i.  e, ,  a  member  of  the 

new  body  corporate).  It  was  said  to  be  void  for  two 
[*  114]  reasons :  *  one,  that  he  was  nominated  at  will,  when  he 

ought  to  have  a  freehold:  also,  that  the  hospital  itself 
ought  to  have  been  actually  founded  when  the  nomination  was 
made.  In  answer  to  this  Lord  Coke  cites  Ramsey's  Case,  before 
mentioned,  and  states  the  objection  to  have  been  overruled,  "  for 
Sutton  had  liberty  at  his  will  and  pleasure,  and  when  he  is 
nominated,  he  is  master  by  force  of  the  letters  patent,  and  is  now 
as  if  he  had  been  named  in  the  letters  patent  themselves. "  But 
allowing  this  to  the  fullest  extent,  in  reference  to  matters  of  such 
a  description,  can  they  be  drawn  into  precedents  for  charters  of  the 
great  importance  that  attaches  to  that  now  before  us,  by  which 
the  rights  of  the  Crown  itself  may  be  permanently  affected,  the 
representation  of  the  people  in  Parliament  involved,  and  the 
enjoyment  of  their  property  and  liberty  by  every  man  in  the  king- 
dom transferred  from  the  known  powers  of  the  constitution  to  a 
local  government  ? 

The  Crown  has,  in  fact,  in  this  instance  (if  by  law  it  may) 
deputed  to  Mr.  Price  the  making  of  the  list,  and  to  Mr.  Eushton 
its  final  settlement,  without  check  or  control,  and  the  list  which 
they  may  so  make  and  settle  is  the  material  out  of  which  the 
body  corporate  is  to  be  moulded.     Is  there  any  example  of  such  a 
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mode  of  creating  a  municipal  body  ?  Would  it  be  lawful  for  the 
Crown  to  declare  that  such  persons  as  A.  and  B.  might  select 
should  be  the  council,  or  to  create  as  aldermen  or  mayor  those 
who  should  thereafter  be  found  by  A.  and  B.  to  possess  some 
particular  qualification  ?  This  is  very  diflferent  from  the  Crown 
appointing  individuals  to  make  preliminary  inquiries,  and  acting 
through  responsible  advisers  on  information  thus  obtained.  It 
might  in  this  manner  nominate  any  one  of  the  constituent  parts, 
or  the  whole  body  corporate;  but  if  it  should  merely  confirm 
beforehand  the  nomination  to  be  made,  thus  losing  all  control 
over  the  operation,  and  blindly  making  itself  an  instrument  in 
the  hands  of  another,  one  of  the  most  important  acts  of 
state,  and  most  *  nearly  touching  the  public  welfare,  [*115] 
would  be  performed  without  any  responsibility,  or  any 
means  of  applying  a  remedy,  or  even  of  inflicting  punishment, 
however  ill,  through  corruption  or  negligence,  the  work  were 
done,  or  even  though  the  persons  clothed  with  these  great  powers 
should  decline  to  exercise  them  at  all.  No  mandamvs  could 
compel  them  to  undertake  the  duty ;  and  I  should  have  thought, 
with  great  confidence,  but  for  the  opinion  which  I  have  heard 
this  day  expressed  by  two  Of  my  learned  Brethren,  that  no  writ 
known  at  present  to  the  law  could  have  interfered  with  the 
exercise  of  their  powers,  whether  styled  discretionary,  ministe- 
rial, or  judicial,  by  these  voluntary  agents.  One  great  objection 
to  permitting  the  Crown  to  denude  itself  of  the  privilege  and 
trust  of  determining  by  whom  corporate  rights  are  to  be  enjoyed, 
is  the  impossibility  of  enabling  any  subject  to  ascertain,  by  legal 
means,  the  description  of  individuals  contemplated  by  the 
charter.  And  here  the  precautions  taken  by  the  Municipal  Act 
are  well  deserving  of  remark.  In  order  to  ensure  intelligence 
and  impartiality  in  the  selection,  the  necessary  duties  are  cast  on 
those  oflBcers  to  whom  the  state  of  things  must  be  known,  and  on 
others  who  are  appointed  in  a  manner  likely  to  secure  those  quali- 
ties. Under  the  superintendence  of  suCh  persons,  courts  are 
established,  with  power  to  compel  attendance  and  administer 
oaths  binding  in  law.  Meredisobedience  of  the  Act  would  indeed 
alone  expose  offenders  to  punishment.  No  such  consequences  can 
belong  to  a  charter  from  the  Crown. 

I  cannot  escape  from  this  objection,  by  the  aid  of  an  argument 
which  has  occurred  to  some  of  my  Brethren,  which  is  certainly 
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very  ingenious,  and,  I  must  presume,  just.  The  charter  is  said 
to  contain  good  incorporating  words  in  the  outset,  by  which  its 
leading  object  is  effected,  and  the  municipal  body  formed;  and 
though  defective  means  are  afterwards  created  for  ascertaining 
who  are  entitled  to  be  the  members,  that  gift  must  stand, 
[*  116]  and  the  *  questionable  provisions  may  be  rejected.  But  I 
think  the  gift  is  not  to  the  inhabitants  at  lai^ge,  but  to 
such  persons  as  the  individuals  named  may  declare  to  bo  entitled ; 
the  description  of  them  is  as  much  a  part  of  the  incorporating 
clause  as  if  it  was  actually  there.  If  this  were  otherwise,  the 
persons  incorporated  might  be  found  altogether  different  from 
those  whose  names  would  occupy  the  lists  produced  by  the  com- 
bined  operations  of  Mr.  Price  and  Mr.  Eushton.  On  the  whole, 
I  am  bound  to  say  that  this  objection  appears  to  me  to  be  fatal  to 
the  charter. 

The  community  is,  indeed,  free  to  accapt  or  reject  the  proffered 
charter,  and  the  acceptance  of  this  charter  is  found  as  a  fact.  It 
is,  however,  clear  that  the  acceptance,  however  complete,  merely 
concludes  the  bargain  with  the  Crown,  and  cannot  remove  any 
defects  inherent  in  it,  which  render  it  invalid  as  a  legal  instru- 
ment. Indeed,  no  question  on  the  legal  validity  of  a  charter 
could  ever  arise,  unless  it  were  in  fact  accepted. 

This  is  altogether  a  different  matter  from  cases  in  which  the 
Crown  has  incorporated  the  inhabitants  of  a  town,  and  given 
them  the  power  to  elect  their  officers;  for  the  body  corporate, 
being  once  formed,  can,  by  the  common  law,  do  all  the  acts 
necessary  for  the  performance  of  its  corporate  functions.  But, 
under  the  present  charter,  the  formation  of  the  body  corporate  is 
not  the  act  of  the  Crown,  but  of  some  one  whom  the  ministers  of 
the  Crown  have  selected.  The  extreme  facility  of  abuse  would  be 
an  argument  of  no  small  weight  against  the  legality  of  this  pro- 
ceeding. The  total  want  of  an  analogous  precedent  strikes  me  as 
another.  Many  of  the  objections  raised  and  enumerated  in  the 
earlier  part  of  what  I  have  said,  would  probably  be  removed  by 
considering  that  the  charter  does  not  profess  to  follow  the  statute, 
and  may  be  good  by  common  law ;  but  on  this  point  of  delegation, 
according  to  my  views,  the  common  law  itself  creates  insurmount-  . 
able  difficulty. 

Another  objection  to  the  validity  of  the  charter  arises 
[*117]  *from  comparing  the  description  of  burgesses  which  it 
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contains,  and  which  is  also  to  be  named  under  it  by  Mr.  Price, 
with  that  of  the  same  class  as  given  in  the  Municipal  Cor- 
poration Act,  sec.  9;  the  former  being  confined  to  the  inhabi- 
tant householders,  the  latter  extending  to  all  persons  occupying 
rated  tenements,  who  may  reside  within  seven  miles  of  the 
borough.  I  am  disposed  to  think  tha*"  this  objection  ranges  itself 
with  those  already  stated  to  the  particular  contents  of  the  charter, 
and  that  if  it  can  be  supported  as  valid  by  the  common  law^,  the 
corporation,  being  once  formed,  even  though  imperfectly,  before 
the  first  set  of  elections,  might  be  susceptible,  in  all  succeeding 
years,  of  that  constitution  which  the  Municipal  Act  provides  for 
corporations  in  general. 

On  the  last  objection,  that  the  facts  necessary  to  enable  the 
town  council  to  appoint  a  coroner  are  not  properly  set  forth  in  the 
replication,  T  agree  with  the  opinion  already  expressed  by  all 
the  other  Judges. 

Upon  the  whole,  I  have  to  state  my  opinion,  that  the  charter  is 
invalid  in  law,  for  the  reasons  already  assigned;  but  as  a  majority 
of  the  Judges  dififer  on  this  point,  and  think  that  there  is  no 
error,  either  upon  the  record  or  in  the  learned  Judge's  direction 
to  the  jury,  the  judgment  of  the  Court  of  Exchequer  must  be 
aflBrmed.  Judgment  affirmed. 

ENGLISH  NOTES. 

According  to  the  authority  from  which  corporations  derive  their  ex- 
istence, they  may  be  divided  under  four  heads.  These  are  given  in 
the  case  of  the  Charterhouse,  a  case  relating  to  a  charity  partly  edu- 
cational and  partly  eleemosynary,  reported  under  the  name  of  the  Case 
of  SuUon's  Hospital  (1613),  10  Co.  Eep.  29  b.  The  judgments  in  this 
case  class  corporations,  considered  from  this  point  of  view,  as  (1)  Cor- 
porations at  common  law,  of  which  an  example  is  afforded  by  the 
Sovereign;  (2)  Corporations  created  by  statute,  which  are  represented 
by  railway  companies;  (3)  Corporations  by  charter;  and  (4)  Corpora- 
tions by  prescription,  of  which  the  city  of  London  is  an  example. 

The  validity  of  the  constitution  of  many  corporations  was  considered 
by  the  Courts  in  the  reign  of  Edward  VI.  by  reason  of  the  claim  of-the 
Crown  under  the  Statute  1  Ed.  VI.  c.  14  to  certain  colleges  or  religious 
houses  mentioned  in  that  Act.  The  Rectory  or  College  of  Gray  stock, 
which  had  been  founded  by  Pope  Urban,  at  the  request  of  Ralph,  Lord 
Graystock,  the  ancestor  of  Lord  Dacres,  was  claimed  under  the  stat- 
ute; but  the  claim  disallowed  on  the  ground  chiefiy  that  it  had  not 
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a  lawful  commencement,  not  being  constituted  by  the  King  himself. 
Rex  V.  Lord  Dacfi^es^  4  Co.  Rep.  107  b.  The  report  in  Dyer,  however 
(Dyer,  81;  pi.  64),  gives  additional  reasons  for  the  judgment.  Some 
charters  have  been  granted  following  on  a  public  Act  of  Parliament,  as 
in  the  case  of  the  Bank  of  England,  or  of  a  private  Act,  as  in  the  case 
of  the  Charterhouse.  See  the  record,  10  Co.  Rep.  1.  This  has  generally 
been  done  where  extraordinary  powers  or  privileges  are  conferred. 
Thus  6  Geo.  I.  c.  18,  under  which  the  charter  of  the  London  Assurance 
Company  was  granted,  provided  by  s.  12,  that  during  the  existence  of 
the  corporations  authorized  by  that  Act  no  other  society  should  be 
allowed  to  assure  ships,  or  lend  money  on  bottomry.  See  Elve  v.  Boy- 
ton  (C.  A.  1891),  1891,  1  Ch.  601,  60  L.  J.  Ch.  383,  64  L.  T.  482. 
Sometimes  recourse  has  been  had  to  the  Legislature  to  confirm  the  pow- 
ers of  a  Crown  charter,  as  in  the  case  of  the  Royal  College  of  Physicians 
in  England.     See  Groenvelt  v.  Buswell  (1699),  1  Ld.  Raym.  454. 

It  has  been  broadly  asserted  by  Viner,  that  ''none  but  the  King 
may  make  a  corporation,"  2  Yin.  Ab.  tit.  Corporation,  B.  pi.  1;  and  to 
the  same  effect  is  the  passage.  Com.  Dig.  tit.  Franchises,  F.  5,  pi.  4. 
There  are,  however,  cases  in  which  a  subject  who  has  possessed  jura 
regalia  has  validly  incorporated  individuals.  Examples  will  be  found 
in  Grant  on  Corporations.  This  right  seems  to  have  been  exercised  in 
and  near  the  Marches,  as  by  the  Bishop  of  Durham.  See  Goodyear  v. 
Shaw  (1651),  Styles,  298;  by  the  De  Clares  in  Hereford  and  Glouces- 
ter ;  see  The  Bailiffs  &c,  of  Tewkesbury  v.  Bricknell  (1809),  No.  3, 
p.  260,  post  (2  Taunt.  120, 11  R.  R.  537).  Again,  in  Brooke's  Abridg- 
ment  we  find  the  following  extract  from  the  Year  Book:  Finem,  Chief 
Justice:  ^*  There  are  diverse  corporations,  some  by  the  King  alone  as 
Dean  and  Chapter,  mayor  and  commonalty ;  and  some  by  the  Pope,  as 
mendicant  friars  who  cannot  purchase  [lands],  and  some  by  both, 
as  abbot  and  convent;  and  some  by  the  common  law,  as  the  Parliament, 
which  consists  of  King,  Lords,  and  Commons."  This  was  in  14 
Henry  VIII.  After  the  Reformation  the  right  of  the  Pope  is  disputed 
altogether,  as  in  Lord  Dacres^  case^  4  Co.  Rep.  107  h,  Dyer,  81,  pi.  64 
The  editor  of  the  fifth  edition  of  Comyns'  Digest  points  out  in  the 
notes  that  the  chancellor  of  the  University  of  Oxford  has  erected  ma- 
triculated companies  of  tradesmen.  It  must  be  remembered,  however, 
that  the  privileges  of  this  university  have  been  confirmed  by  statute, 
and  cannot  be  said  to  be  a  satisfactory  instance  of  delegation  of  royal 
authority.  The  jura  regalia  exercised  by  the  Bishop  of  Durham  are 
now  transferred  to  the  Crown  by  Statute  6  &  7  Will.  IV.  c.  19,  and  21 
&  22  Vict.  c.  45. 

The  grant  of  a  new  charter  does  not  necessarily  abrogate  the  rights 
and  privileges  conferred  by  a  former  charter  or  enjoyed  by  prescription. 
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Com.  Dig.  Franchises,  F.  9,  pi.  8,  citing  Haddock's  case  (1682),  T. 
Kaym.  435,  1  Vent.  355.  A  new  charter  may  be  set  up  by  a  corpora- 
tion either  as  a  grant  or  confirmation.  Rex  A  Reg,  v.  Larwoad  (1694), 
1  Lord  Eaym.  29,  32,  per  Holt,  C.  J.,  and  G.  Eyre,  J.  Where  the 
new  prerogative  charter  confers  a  new  name  on  a  corporation,  the  sec- 
ond name  is  their  proper  designation,  but  their  rights  of  property  are 
not  affected  by  the  change  of  name.  2  D'Anvers,  Ab.  tit.  Corpora- 
tion, E.  pi.  3.  So,  too,  a  corporation  may  be  incorporated  by  one 
name,  and  power  may  be  given  to  them  to  sue  and  purchase  lands  by 
another  name.  Ab.  pi.  4,  citing  College  of  Physicians  v.  Butler,  1  W. 
Jones,  261,  262.  A  corporation  may  have  two  names.  Bro.  Ab.  Cor- 
porations, pi.  10.  In  the  case  there  referred  to  the  prior  of  the  hos- 
pital of  St.  John  of  Jerusalem  (by  the  name  of  *' prior  hospitii  Sancti 
Johannis  Jerusalem  in  Anglia  ")  had  sued  out  an  elegit  in  an  action 
by  writ  of  waste.  After  satisfaction  had  been  levied  the  defendant  sued 
out  a  writ  of  scL  fa,  against  him  as  <<  prior  S.Johns  de  Jerusalem  in 
Anglia,^'  and  this  was  held  to  be  no  misnomer,  as  he  was  known  by 
the  one  name  as  well  as  by  the  other.  The  misnomer  of  a  corporation  is 
only  matter  for  plea  in  abatement.  Com.  Dig.  tit.  Pleader,  2  B.  2  pi. 
5.  So  a  corporation  by  prescription  may  be  known  by  different  names 
at  different  times,  and  in  prescribing  should  prescribe  by  the  original 
name  until  a  named  date,  and  afterwards  in  the  new  name.  At- 
tomey-General  v.  Town  of  Famham  (1671),  Hard.  504,  per  Lord 
Hale,  C.  B. 

The  procedure  to  be  observed  and  the  rights  conferred  upon  corpora- 
tions by  the  Municipal  Corporations  Act  1882  (45  &  46  Vict.  c.  50)  is 
shortly  as  follows.  The  Crown  is  empowered,  by  the  advice  of  the 
Privy  Council,  on  the  petition  of  the  inhabitant  householders,  or  of 
any  of  those  inhabitants,  to  create  any  town  or  towns  or  district,  or 
such  part  thereof  as  shall  be  specified  in  the  charter,  a  municipal  bor- 
ough, and  to  incorporate  the  inhabitants:  s.  210.  The  petition  must 
be  advertised  in  the  London  Gazette  or  otherwise,  as  may  be  directed  by 
the  members  of  the  Privy  Council  to  whom  it  is  referred  for  consider- 
ation :  s.  211.  The  Act  also  provides  certain  rules  of  procedure  to  be 
observed  where  the  proposed  new  borough  will  affect  the  powers,  rights, 
privileges,  franchises,  duties,  property,  and  liabilities  of  any  then  ex- 
isting local  authority  whose  district  comprises  the  whole  or  any  part  of 
the  area  of  that  borough,  either  with  or  without  any  adjoining  or  other 
place,  and  also  of  any  officer  of  that  borough :  ss.  213,  214.  Section 
216,  to  which  reference  is  made  in  the  rule,  is  in  the  following  terms : 
**  A  charter  creating  a  municipal  borough  which  purports  to  be  granted 
in  pursuance  of  the  royal  prerogative  and  in  pursuance  of  or  in  accord- 
ance with  this  Act,  shall,  after  acceptance,  be  deemed  to  be  valid  and 
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witliiu  the  powers  of  this  Act  aud  her  Majesty's  prerogative,  and  shall 
not  be  questioned  in  any  legal  proceeding  whatever.''  Subsection  2  of 
the  same  section  enacts  that  the  charter  shall  be  laid  before  Parliament. 

The  corporate  name,  in  the  case  of  a  borough,  is  '^the  mayor,  alder- 
men, and  burgesses,"  or  in  the  case  of  a  city,  <<the  mayor,  aldermen, 
and  citizens:"  s.  8.  A  person  is  not  deemed  a  burgess  for  any  pur- 
pose of  the  Act  unless  he  is  so  enrolled:  s.  9  (1)  .  The  qualifications 
of  enrolment  are  that  the  person  is  of  full  age,  possesses  a  property 
qualification,  and  is  qualified  by  residence,  and  that  he  has  paid  cer- 
tain rates:  Ih,  subs.  (2).  A  person,  otherwise  qualified,  is  disqualified 
by  reason  of  alienage,  receipt  of  parochial  relief  or  other  alms,  or  in 
consequence  of  any  Act  of  Parliament:  Ih.  subs.  3. 

The  government  of  the  borough  is  vested  in  the  council,  which  con- 
sists of  the  mayor,  aldermen,  and  councillors:  s.ll;  and  their  respec- 
tive qualifications  and  disqualifications  are  contained  in  §§  11  to  16, 
inclusive.  Every  qualified  person  elected  to  a  corporate  ofBce,  unless 
exempt,  and  not  accepting  office,  is  liable  to  a  fine:  s.  34.  The  more 
important  sections  will  be  referred  to  in  detail  under  Lewis  v.  Carr^ 
No.  6.  p.  294,  post. 

The  council  must  appoint  a  town-clerk  and  a  treasurer,  neither  of 
whom  must  be  a  member  of  the  council:  ss.  17  and  18.  And  there  is 
also  a  general  power  to  appoint  such  other  officers  as  are  usually  ap- 
pointed in  a  borough,  or  as  the  council  think  necessary:  s.  19.  There 
is  power  to  appoint  a  deputy  town-clerk,  who  is  to  act  in  the  event  of 
the  illness  or  absence  of  the  town-clerk:  s.  17  (5).  The  Act  provides 
that  there  shall  be  three  borough  auditors,  two  elected  by  the  burgesses 
and  one  nominated  by  the  mayor;  the  former  must  be  qualified  for  the 
office  of  councillor,  but  must  not  be  members  of  the  council ;  the  mayor's 
auditor  must  be  a  member  of  the  council :  s.  25.  The  elective  auditors 
are  subject  to  a  fine  if  they  refuse  to  accept  office :  s.  34. 

A  person  may  resign  a  corporate  office :  s.  36.  There  is  no  power, 
however,  to  withdraw  a  resignation,  after  the  terms  of  the  section  are 
complied  with.  Reg,  v.  Wigan  Corporation  (1885),  14  Q.  B.  D.  908, 
54  L.  J.  Q.  B.  338,  52  L.  T.  435,  83  W.  R.  547. 

Matters  connected  with  elections  are  contained  in  parts  III.  and  IV. 
of  the  Act  of  1882  and  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.  c.  70).  These  will  be  referred  to 
^nder  Ciementson  v.  Mason,  No.  7,  p.  306,  post. 

The  Municipal  Corporations  Act,  1882,  also  contains  provisions  for 
the  administration  of  justice.  These  are  contained  in  part  VIII.  of  the 
statute,  and  comprise  civil  and  criminal  matters.  The  judiciary  in- 
cludes justices  of  the  peace,  clerk  to  borough  justices,  stipendiary  magis- 
trates, recorders,  clerks  of  the  peace,  sheriffs  and  coroners.     The  mayor 
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is,  ex  officio,  a  justice  of  the  peace,  and  takes  precedence  over  the  other 
justices:  s,  166  ;  and  he  continues  in  oflSce  during  the  year  next  after 
he  ceases  to  be  mayor,  unless  disqualified  from  filling  that  office:  lb. 
The  remaining  members  of  the  bench  are  persons  holding  a  commission 
from  the  Crown:  s.  157.  The  clerk  of  the  justices  is  appointed  by 
them,  and  holds  office  during  their  pleasure:  s.  159.  If  appointed  after 
1861,  he  must  not  be  an  alderman  or  councillor  of  the  borough,  or  the 
clerk  of  the  peace  to  the  borough  or  of  the  county  in  which  the  borough 
is  situate,  or  the  partner  of  any  such  clerk  of  the  peace:  lb.  The 
stipendiary  magistrate  is  appointed  by  the  Crown,  upon  the  petition  of 
the  council  of  the  borough:  s.  161;  he  holds  office  during  the  pleasure 
of  the  Crown,  and  is,  ex  officio,  a  justice  for  the  borough :  Jb.  The 
jurisdiction  of  these  justices  is  defined  by  s.  158:  '*A  justice  for  a 
borough  shall,  with  respect  to  offences  committed  and  matters  arising 
within  the  borough,  have  the  same  jurisdiction  and  authority  as  a  jus- 
tice of  the  peace  for  a  county  has  under  any  general  act  with  respect  to 
offences  committed  and  matters  arising  within  the  county;  except  that 
he  shall  not,  by  virtue  of  his  being  a  justice  of  the  peace  for  the 
borough,  act  as  a  justice  at  any  court  of  gaol  delivery  or  quarter  ses- 
sions, or  in  making  or  levying  any  county  or  borough  rate.*' 

The  Crown  may,  on  petition  of  the  council  of  the  borough  to  the 
Queen  in  Council,  grant  that  a  separate  court  of  quarter  sessions  be 
holden  in  and  for  the  borough :  s.  162.  The  appointment  of  the  re- 
corder, who  is  an  ex  officio  justice  for  the  borough,  rests  with  the 
Crown:  s.  163;  he  holds  office  during  good  behaviour:  lb.  The  council 
appoint  the  clerk  of  the  peace,  who  holds  office  during  good  behaviour: 
s.  164.  The  jurisdiction  of  the  court  thus  constituted  comprises  the 
trial  of  all  criminal  cases  triable  at  quarter  sessions  and  the  hearing 
of  rating  appeals;  but  the  recorder  cannot  allow,  apportion,  make,  or 
levy  any  borough  rate,  or  do  any  act  in  relation  thereto,  or  grant  any 
license  for  the  sale  of  excisable  liquors  by  retail,  or  exercise  any  power 
specially  vested  in  the  council:  s.  165.  He  sits  as  sole  judge  of  the 
court :  lb.  There  is  no  provision  for  the  appointment  of  deputies  and 
assistants  to  the  recorders  and  clerks  of  the  peace:  ss.  164,  166,  and 
168.  The  provisions  of  these  sections  have  been  amended  by  the 
Recorders,  Magistrates  and  Clerks  of  the  Peace  Act,  1888  (51  &  52 
Vict.  c.  23). 

Sections  175  to  186,  inclusive,  deal  with  borough  civil  courts.  These 
have  been  established  by  charter  or  private  act,  or  depend  upon  custom. 
The  passing  of  the  County  Courts  Act  in  the  present  reign  has  rendered 
it  unnecessary  to  continue  the  practice  of  establishing  these  courts. 

Where  the  proposed  new  borough  contains  twenty  thousand  inhabi- 
tants and  upwards,  according  to  the  census  taken  next  before  the  date 
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of  the  incorporation,  the  charter  may  authorize  the  establishment  in 
the  borough  of  a  police  force,  not  consolidated  with  that  of  the  county: 
8.  215.  The  police  regulations  are  contained  in  part  IX.  of  the  Muni- 
cipal Corporations  Act,  1882. 

Part  X.  is  concerned  with  the  position  of  those  persons  whose  rights 
and  interests  were  preserved  by  the  Municipal  Corporations  Act,  1835, 
under  the  name  of  freemen  or  burgesses.  The  council  of  any  borough 
may  confer  the  honorary  freedom  of  a  borough  upon  any  person  of  dis- 
tinction or  upon  a  person  who  has  rendered  eminent  services  to  the 
borough :  Honorary  Freedom  of  Boroughs  Act,  1885  (48'  &  49  Vict. 
c.29). 

The  remaining  statutory  provisions  will  be  dealt  with  under  the 
various  rules  to  which  they  are  apposite. 

The  validity  of  a  charter  cannot  be  tried  upon  an  application  for  a 
cet-tiorari.  Beg.  v.  Boucher  (1842),  3  Q.  B.  641,  6  Jur.  851.  The  court 
will  refuse  a  quo  warranto,  where  the  object  is  to  call  in  question  the 
validity  of  a  charter  granted  under  the  Municipal  Corporations  Act. 
Beff.  V.  Taylor  (1840),  11  Ad.  &  El.  949.  The  Court  of  Chancery  could 
not  decide  the  question.  Attorney-General  v.  Avon  Corporation  (1863), 
33  Beav.  67,  8  L.  T.  594,  11  W.  R.  709.  The  proper  mode  of  proceed- 
ing is  by  writ  of  scLfa.,  where  a  private  individual  or  corporate  body 
desire  to  have  a  charter  set  aside  or  recalled.  The  Crown  has  an  ad- 
ditional prerogative  process  before  the  Lord  Chancellor,  the  inquiry 
being  in  the  nature  of  a  set.  fa.  Precedents  of  the  exercise  of  this 
power  are  preserved.  Roll.  Ab.  Prerogative  le  Roy,  s.  fo.  191,  citing 
Sir  G.  BeynePs  case^  9  Ca  Rep.  95  i.,  Dyer,  198,  pi.  50.  and  Sir 
Bobert  Chester's  ease.  Dyer,  211  a,  pi.  29. 

The  service  of  process  in  civil  actions  is  provided  for  by  the  Rules  of 
the  Supreme  Court,  1883,  order  9,  rule  8,  which  is  as  follows:  ''In 
the  absence  of  any  statutory  provision  regulating  the  service  of  process, 
every  writ  of  summons  issued  against  a  corporation  aggregate  may  be 
8er\'ed  on  the  mayor  or  other  head  officer,  or  on  the  town-clerk,  clerk, 
treasurer,  or  secretary  of  such  corporation;  .  .  .  and  every  writ  of  sum- 
mons issued  against  the  inhabitants  of  any  county,  of  any  city  or  town, 
or  the  inhabitants  of  any  franchise,  liberty,  city,  town,  or  place,  not 
being  part  of  a  hundred  or  other  like  district,  on  some  peace  officer 
thereof.*'  The  same  rule  provides  that  where  there  is  any  statutory 
provision  as  to  service  of  process  the  writ  is  to  be  served  in  the  manner 
so  provided. 
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No.  2.— TONE  CONSERVATORS!;.   ASH. 
(K.  B.  1829.) 

RULE. 

No  express  words  are  necessary  to  create  a  corporation. 
Tone  ConBervators  v.  AbIl. 

10  Bam.  &  Cress.  349-393. 

Corporation.  —  Crrant  hy  Implication, 

By  an  Act  for  making  and  keeping  the  river  Tone  navigable,  it  was  [349] 
enacted,  that  the  thirty  persons  therein  named  and  their  successors 
should  be  conservators  of  the  river,  and  should  have  power  to  cleanse,  scour, 
open,  and  keep  navigable  the  said  river ;  and  also  to  cut  and  make  a  new 
channel,  if  occasion  should  be,  through  the  ground  of  other  persons,  making 
recompense  to  the  owners. 

By  another  clause  the  conservators  were  to  contract  with  the  owners  of 
land  for  the  loss  or  damage  which  any  of  them  should  sustain  by  making  the 
river  navigable;  and  if  the  owners  and  the  conservators  could  not  agree 
touching  the  value  thereof,  or  if  the  title  were  in  an  infant,yeme  covert^  olr  any 
other  person  imable  to  contract,  then  the  sheriff  was  to  summon  a  jury  to 
ascertain  the  value,  and  the  determination  of  the  jury  was  to  bind  all  parties ; 
and  in  case  the  parties  interested  in  the  land  should  not  appear,  then  the  jury, 
in  their  absence,  were  to  proceed  to  determine  what  satisfaction  should  be 
made  to  them  respectively,  which  determination  was  to  be  good,  valid,  and 
conclusive,  and  to  vest  an  estate  in  fee-fiimple  in  the  conservators  and  their 
successors,  or  other  right,  title,  or  interest  in  the  lands. 

By  another  clause  it  was  enacted,  that  there  should  always  be  conservators 
of  the  said  river,  and  that  the  thirty  persons  therein  named  should  continue 
conservators  during  their  lives,  unless  any  of  them  should  be  removed  for  mis- 
behaviour, which  the  major  part  of  the  conservators  were  thereby  empowered 
to  do,  and  when  the  number  of  the  conservators  at  any  time  by  death  or 
removal  should  be  reduced  to  twenty,  then  the  survivors  were  to  choose  other 
persons  to  be  joined  to  themselves  to  be  conservators  of  the  river,  so  as  to 
make  up  the  number  thirty  ;  and  the  conservators  were  enabled  by  the  name 
of  the  conservators  of  the  river  Tone,  in  the  county  of  Somerset,  to  take  and 
receive  any  gift,  legacy,  or  grant  of  goods,  chattels,  money,  or  lands  in  fee,  or 
for  any  other  estate  or  term  for  the  uses  aforesaid ;  and  it  was  made  lawful 
for  any  persons  to  convey  any  estate  to  the  conservators  and  their  successors 
without  licence  to  alien  in  mortmain.  And  the  conservators,  or  the  major 
part  of  them,  or  any  five  of  them  appointed  by  the  major  part  of  them  to  be 
a  committee,  were  authorized  in  writing  under  their  hands  and  seals  to  make 
any  contract,  which  contract  should  bind  the  whole  body  of  the  conseiTators, 
and  the  conservators  might  sue  and  be  sued  by  the  said  name  of  the  conser- 
vators of  the  river  Tone,  in  the  county  of  Somerset 
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By  a  flubHequent  act  the  conservators  were  authorized  to  make  orders  in 
writing  for  the  government  of  the  boatmen^  bargemen,  or  others,  in  navigat- 
ing boats  or  barges,  or  floating  timber  on  the  said  river. 

Jlclti^  that  as  it  manifestly  appeared  from  the  different  clauses  of  these  Acts 
of  Tai'lianient  that  the  conservators  should  take  land  by  succession  and  not  by 
iuhuritanco,  although  they  were  not  created  a  corporation  by  express  words, 
they  were  ho  by  implication ;  and  that  being  so,  they  were  entitled  to  sue  in 
their  corporate  name  for  an  injury  done  to  their  real  property. 

Trespass  for  ontoring  the  plaintiffs*  wharfs,  pens,  pounds,  bridges 
locks,  wears,  and  closes  covered  with  water,  in  the  parish 
[*  350]  of  North  Cuny,  and  fixing  and  *  fastening  to  and  upon  the 
gates  and  posts  of  the  plaintiffs  there  divers  locks,  staples, 
hingos,  and  bolts,  and  thereby  damaging  the  same,  and  thereby  and 
therewith  shutting,  locking,  and  fastening  the  said  gates,  and  keep- 
ing them  so  shut  for  long  spaces  of  time,  and  at  other  times  un- 
Iwking  and  oj^ening  them,  and  ejecting  the  plaintiffs  from  their 
said  prtMuises,  and  keeping  them  so  ejected  for  a  long  space  of 
time,  and  during  that  time  receiving  tolls  and  duties  belonging  to 
thorn  amounting  to  £3000,  and  during  all  that  time  preventing  the 
plaintiffs  from  using  them  as  they  would  otherwise  have  done. 
Plea,  first,  not  guilty.  Secondly,  that  at  the  time  of  exhibiting  the 
said  bill  there  was  not  any  such  body  politic  or  body  corporate  as 
the  conservators  of  the  river  Tone  as  by  the  said  declaration  was 
supixvsod.  Thirdly,  that  at  the  time  of  exhibiting  the  said  bill,  the 
said  jvrsons  so  suing  as  the  conservators  of  the  river  Tone  were 
not  a  bixly  jx^litic  or  corporate  as  by  the  said  declaration  was  above 
sttpiH>sed.  Fourthly^  that  the  persons  so  suing  as  the  conservators 
at  the  time  of  exhibiting  the  said  bill  against  the  defendants  were 
not  euaWod  or  emp^^wer^d  to  sue,  or  capable  of  suing,  as  the  con- 
servators of  the  river  Tone,  upon  the  supposed  causes  of  action  in 
the  s^xid  bill  and  declaration  above  mentioned,  or  any  of  them,  or 
any  j^art  thorwf. 

[Thore  were  other  pleas  traversing  the  property  of  the 
[:'ol]  plaintiff?  and  justifying  the  acts  of  the  defendants.]  Upon 
all  ihe^e  pleas  issue  was  taken  and  joined.  At  the  trial 
K^fv^rv  Gasflff.  J.,  at  the  Spring  assizes.  1S2S,  for  the  county  of 
SvHuers^^t.  a  vervliot  was  found  for  the  plaintitfs  for  the  damages  in 
the  d^vUtHt ion.  subject  to  the  opinion  of  this  Court  ur*?n  the  follow- 
ing case :  — 

Bv  an  Act  of  Parliament  passevl  in  the  tenth  and  elevei::h  veais 
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of  William  III.  for  making  and  keeping  the  river  Tone  navigable 
from  Bridge  water  to  Taunton,  in  the  county  of  Somerset,  reciting, 
that  John  Mallett,  Esq.,  in  pursuance  of  a  commission  under  the 
Great  Seal  of  England  granted  in  the  thirteenth  year  of 
Charles  I.,  had  at  *  his  very  great  expense  made  the  said  [*  352] 
river  in  some  sort  navigable  from  the  said  town  of  Bridge- 
water  to  certain  mills  called  Ham  Mills  in  the  said  county ;  in  con- 
sideration whereof  his  late  majesty  King  Charles  II.  by  his  letters 
patent  under  the  Great  Seal  of  England,  in  the  thirty-sixth  year  of 
his  reign,had  granted  to  the  heirs  of  the  said  J.  Mallett,  the  sole  navi- 
gation of  the  said  river  from  Bridgewater  to  Ham  Mills  aforesaid ; 
and  that  all  the  interest  of  J.  Mallett  and  his  heirs  in  the  said 
river  and  navigation  on  the  same,  and  the  said  commission  and 
letters  patent  was,  by  good  and  sufl&cient  conveyance  in  the  law, 
conveyed  and  assigned  to  and  vested  in  J.  Frind,  gentleman,  and 
twenty-nine  other  persons  therein  named,  inhabitants  of  the  parish 
of  Taunton  St.  Mary  Magdalen,  Taunton  St.  James,  Bishop's  Hull, 
.  or  Wilton,  in  the  county  aforesaid,  who,  for  a  valuable  considera- 
tion, had  purchased  the  same ;  and  that  for  the  benefit  of  trade, 
preserving  the  highways  therein  in  that  behalf  mentioned,  and 
employing  the  poor,  the  said  purchasers  were  willing  to  undertake, 
at  their  own  expense,  until  they  could  be  repaid  as  thereinafter 
was  directed  and  appointed,  not  only  to  maintain  and  keep  the 
said  river  navigable,  and  make  it  more  beneficially  and  effectually 
so,  from  the  said  town  of  Bridgewater  to  Ham  Mills,  and  to  main- 
tain and  keep  lip  all  bridges  and  works  made  or  built  by  the  said 
J.  Mallett  to  that  end,  but  also  to  erect  and  build  such  other  bridges 
and  works  as  should  be  necessary,  and  also  to  clear  and  effect  a 
passage  for  barges,  boats,  and  other  vessels  from  Ham  Mills  to  the 
said  town  of  Taunton  ;  it  was  enacted,  that  the  said  thirty  persons 
and  their  successors,  as  thereinafter  mentioned,  should  be  and  they 
were  thereby  declared  and  appointed  conservators  of  the  said 
river,  and  that  they,  or  the  major  part  of  them,  should  *  have  [*  353] 
power,  and  they  were  thereby  empowered  and  authorised  by 
themselves,  their  servants,  or  agents,  to  cleanse,  scour,  open,  make, 
and  keep  navigable  the  said  river  Tone  from  the  said  town  of 
Bridgewater  to  Ham  Mills  aforesaid,  and  from  thence  to  the  said 
town  of  Taunton ;  and  for  that  purpose  to  dig  the  banks  of  the  said 
river  or  other  ground,  ditch,  brook,  or  stream  near  thereunto  adjoin- 
ing, &c ;  and  also  to  cut  and  make  a  new  channel,  if  occasion 
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should  be,  through  the  ground  of  his  Majesty  or  any  of  his  subjects, 
making  recompense  for  the  same  to  the  owner  or  owners  of  such 
ground,  according  to  their  respective  interests  and  estates  therein, 
pursuant  to  the  directions  of  that  Act ;  and  likewise  to  cut,  scour, 
or  open  any  other  stream  or  watercourse  that  should  be  convenient 
for  making  the  said  passage  or  river  navigable ;  and  also  to  open, 
prepare,  make,  and  erect  any  bridges,  wharfs,  locks,  wears,  turn- 
pikes, pens  of  water,  or  other  works  in  or  near  to  the  said  river  or 
passage  that  should  be  fit  and  necessary  for  the  same ;  and  also  to 
make  or  lay  out  a  path  or  way  on  either  or  both  sides  of  the  said 
river  for  watermen,  boat  or  bargemen,  and  others  navigating  vessels 
on  the  said  river.  The  Act  then  provided  for  the  mode  of  settling 
the  compensation  to  be  paid  by  the  conservators  for  any  lands,  &c., 
taken  or  injured  by  them  in  carrying  into  effect  the  objects  of  the 
statute,  and  provided  that  the  determination  so  made  should  be 
valid,  and  should  vest  an  estate  in  fee-simple  in  the  said  conserva- 
tors and  their  successors,  or  other  right,  title,  and  interest  in  any 
lands  or  hereditaments,  according  to  the  tenor  of  such  order.  And 
for  reimbursing  the  said  conservators  the  principal  money  of  the 

said  purchase,  and  what  should  be  laid  out  in  the  making 
[*354]  or  keeping  *the  said  river  navigable,  &c.,  together  with 

interest  for  the  same  after  the  rate  of  six  per  cent  per 
annum,  until  the  conservators  should  be  repaid  the  said  principal 
and  interest  of  what  they  had  disbursed  or  should  thereafter  dis- 
burse for  the  purposes  aforesaid,  certain  tolls  therein  mentioned 
were  imposed  upon  every  boat,  barge,  or  vessel ;  and  remedies  were 
provided  for  the  recovery  of  the  tolls.  The  Act  then  proceeded  to 
enact  that  when  the  conservators  should  have  been  fully  reimbursed 
the  principal  and  interest  after  the  rate  aforesaid  of  all  monies 
adNTinced,  and  which  should  be  expended  by  them  respectively  in 
purchasing  the  interest  of  the  heirs  of  the  said  J.  Mallett,  and  in 
making  and  keeping  the  said  river  navigable,  &c..  certain  lesser 
tolls  therein  mentioned  should  be  imposed  ;  and  that  the  said  tolls, 
together  with  the  product  of  all  gifts  and  grants  to  the  conserva- 
tors of  the  said  river*  should  be  from  time  to  time  applied  to  the 
repairing  such  bridges,  wears,  4c.,  as  were  or  should  be  built  or 
made  by  the  said  conservators  for  maintaining  and  keeping  the 
said  ri^'er  navigable,  and  be  annually  accounted  for  as  therein 
directed  ;  and  the  surplus  ol  what  should  arise  by  the  means  afore- 
said should  be  by  the  said  conservators  employed  and  disposed  of 
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for  the  only  use,  benefit,  and  advantage  of  the  poor  of  the  said 
town  of  Taunton  and  parishes  of  Taunton  St.  Mary  Magdalen  and 
Taunton  St.  James  in  the  county  aforesaid,  who  were  empowered 
and  authorized  to  lay  out  and  dispose  of  the  same  in  building  one 
or  more  hospital  or  hospitals,  or  otherwise,  from  time  to  time 
according  to  their  best  discretions,  for  the  better  educating  and 
maintaining  such  poor  children  as  were  or  should  become  charge- 
able to  the  town  and  parishes  aforesaid ;  and  such  hospital 
or  hospitals  whsn  built  *  should  be  governed  and  regulated  [*  355] 
by  such  persons,  rules,  and  orders  as  should  be  appointed, 
given,  and  made  from  time  to  time  by  the  said  conservators  for  the 
time  being,  so  as  such  rules  and  orders  were  first  approved  by  the 
Judges  of  assize  and  Nisi  Prius  for  the  county  of  Somerset,  or  one 
of  them.  The  Act  then  directed  the  mode  in  which  the  accounts 
were  to  be  kept.  And  it  further  enacted,  that  for  the  better  preserv- 
ing and  keeping  the  said  river  navigable,  when  made  so,  and  for 
making  the  same  navigable,  there  should  always  be  conservators  of 
the  said  river ;  and  that  the  said  thirty  persons  should  be  and  were 
thereby  constituted  conservators  of  the  said  river  Tone,  to  continue 
during  their  lives,  unless  any  of  them  should  be  removed  for  mis- 
behaviour, which  the  major  part  of  the  said  conservators  were 
thereby  empowered  to  do ;  and  when  the  number  of  the  said  con- 
servators at  any  time  by  death  or  removal  should  be  reduced  to 
twenty,  then  the  surviving  conservators  should  from  time  to  time 
assemble,  and  by  the  major  part  of  them  so  assembled  choose  other 
persons  to  be  joined  to  themselves  to  be  conservators  of  the  river 
Tone,  so  as  to  make  up  the  number  of  the  said  conservators  thirty ; 
and  the  said  conservators  were  thereby  enabled  by  the  name  of 
conservators  of  the  river  Tone,  in  the  county  of  Somerset,  to  take 
and  receive  any  gift,  legacy,  or  grant  of  goods,  chattels,  money,  or 
land  in  fee,  or  for  any  other  estate  or  term  for  the  uses  aforesaid ; 
and  it  should  be  lawful  for  any  person  or  persons  to  convey  any 
estate  or  estates  to  the  said  conservators  and  their  successors  with- 
out license  to  alien  in  mortmain ;  and  the  said  conservators,  or 
the  major  part  of  them,  or  any  five  of  them,  being  appointed 
by  the  major  number  of  them,  to  be  a  committee  for 
*  transacting  anything  relating  to  the  ends  aforesaid,  [•  356] 
should  or  might  in  writing  under  their  hands  and  seals, 
make  any  contract  or  agreement,  lease  or  bargain,  with  any  person 
or  persons,  body  politic  or  corporate,  touching  the  premises ;  which 
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contracts,  agreements,  and  leases  should  be  good  and  valid  in  law, 
and  bind  as  well  the  whole  body  of  the  said  conservators,  and  the 
payments  thereby  enacted  to  be  made  for  passage  or  navigation  on 
the  said  river,  and  all  the  estate,  real  and  personal,  which  the  said 
conservators  should  be  seised  or  possessed  of,  to  the  uses  aforesaid, 
as  themselves  and  all  other  persons  making  and  signing  the  same ; 
and  the  said  conservators  should  or  might  sue  or  be  sued  on  such 
contracts,  by  the  said  naine  of  "The  Conservators  of  the  river  Tone, 
in  the  county  of  Somerset" 

By  an  Act  passed  in  the  sixth  year  of  Queen  Anne,  for  the  more 
effectual  making  and  keejHng  the  river  Tone  navigable  from'Bridge- 
water  to  Taunton,  in  the  county  of  Somerset,  reciting  the  Act  of 
W.  Ill ;  that  the  navigation  was  partly  made,  and  that  by  an 
account  allowed  by  the  justices  at  the  general  quarter  sessions  for 
the  county  of  Somerset  in  1707,  the  balance  then  due  to  the  con- 
servators was  £3,966,  the  conservators,  after  building  a  lock  at  or 
near  a  place  called  Bound  Island,  were  allowed  certain  additional 
tolls  therein  mentioned,  and  powers  were  given  them  to  erect  the 
lock  and  to  collect  the  additional  tolls. 

By  an  Act  of  the  44  G.  Ill,  reciting  the  two  Acts  already  men- 
tioned, it  was  enacted,  that  it  should  be  lawful  for  the  conservators 
of  the  said  river  for  the  time  being,  or  the  major  part  of  them,  to 
make  any  orders  or  regulations  in  writing  for  the  govem- 
[*357]  ment  of  the  *  boatmen,  bargemen,  or  others,  in  navigating 
boats  or  barges,  or  floating  timber  on  the  said  river;  which 
orders  or  regulations  being  laid  for  examination  and  correction 
before  the  justices  of  the  peace  assembled  at  any  general  quarter 
sessions  for  the  said  county  next  after  Midsummer,  and  published 
twice  in  some  newspaper  commonly  circulated  in  the  said  county 
between  that  time  and  the  next  general  quarter  sessions  to  be  held 
after  the  following  Michaelmas,  and  then  approved  and  confirmed 
at  such  last-mentioned  sessions,  should  be  duly  observed  and  kept 
by  all  persons  using  the  said  river  for  navigating  boats,  barges, 
and  other  vessels  or  floating  timber ;  and  that  every  person  who 
should  offend  against  any  of  such  orders  or  regulations,  being 
thereof  convicted  before  any  one  of  his  Majesty's  justices  of  the 
peace  for  the  said  county,  should  for  every  such  offence  forfeit  a 
sum  not  exceeding  £5  nor  less  than  40s. 

[The  case  then  stated  certain  Acts  of  Parliament  under  which  the 
defendants  alleged  that  the  plaintiffs  had  been  ousted  of  the  property 
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in  the  premises  in  question,  and  that  the  acts  of  the  defendants 
were  justified.] 

The  questions  for  the  opinion  of  the  Court  were,  Whether  [368] 
the   defendants  were   entitled  to  do  or  commit  the    said 
several  matters  and  things  so  complained  of,  or  any  of  them  ?  and^ 
Whether  the  plaintiffs  were  eutitled  to  sue  by  the  name  and  style 
of  "  Conservators  of  the  river  Tone  "  ? 

R  Bayly  for  the  plaintiflfs.  The  first  question  is,  Whether  the 
conservators  of  the  river  Tone  are  a  corporation  ?  In  Co. 
Litt.  250  a.,  a  body  politic  is  said  to  be  a  *  body  to  take  in  [*  369] 
succession  framed  as  to  that  capacity  by  policy,  and  it  is 
called  a  corporation  or  a  body  incorporate,  because  the  persons  are 
made  into  a  body  and  are  of  capacity  to  take  and  grant.  And  this 
body  politic  or  incorporate  may  commence  and  be  established  three 
manner  of  ways,  viz.  by  prescription,  by  letters  patent,  or  by  Act 
of  Parliament."  The  essence,  therefore,  of  a  corporation,  according 
to  this  definition,  is,  that  it  is  a  body  framed  by  policy  to  take  in 
succession.  Here  the  conservators  of  the  river  Tone  are  authorized 
by  the  Act  of  Parliament  to  take  land  in  succession.  It  is  not 
necessary,  to  create  a  corporation,  that  the  charter  or  other  instru- 
ment by  which  it  is  created  should  contain  express  words  of  incor- 
poration. It  is  sufficient  if  the  intent  to  incorporate  be  manifest. 
Thus,  in  1  RoUe's  Abr.  tit.  Corporation  (F),  513,  1.  15.,  it  is  laid 
down  that,  if  the  king  grants  land  to  the  men  or  inhabitants 
of  Dale,  their  heirs  and  successors,  rendering  a  rent,  for  anything 
touching  that  land,  this  is  a  corporation,  but  not  to  other  purposes. 
There  the  intent  to  incorporate  is  manifest  from  the  use  of  the 
words  "  successors,"  for  the  men  of  Dale  could  not  take  by  succes- 
sion, unless  they  were  a  corporation.  But  it  is  there  said,  1. 19,  that 
if  the  king  grants  land  to  the  men  or  inhabitants  of  Dale,  if  they  be 
not  incorporated  before,  the  grant  is  void  if  no  rent  be  reserved  to 
the  king  (1  EoUe's  Abr.  tit  Corporation  (F),  513, 1.  19).  It  would 
appear,  therefore,  from  this  last  citation,  that  a  grant  of  land  to  the 
men  of  Dale  without  any  reservation  of  rent  would  be  void.  If 
the  reason  of  this  be,  that  unless  there  be  a  reservation  of  rent,  the 
king  may  be  deceived,  it  does  not  apply  to  this  case,  because 
the  *  conservators  are  made  a  corporation  by  the  Legislature,  [*  370] 
and  that  there  is  no  ground  for  saying  that  they  were  de- 
ceived. The  conservators  are  burdened  with  duties  more  onerous 
than  that  of  paying  rent.    They  have  public  duties  to  perform,  they 
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are  to  do  to  the  land  what  will  make  it  more  valuable,  to  make  and 
maintain  the  canal,  to  collect  the  tolls  which  are  to  continue  for- 
ever, to  apply  those  tolls  to  the  payment  of  the  principal  and 
interest  due  to  the  subscribers,  and  then  to  apply  the  surplus  to 
the  benefit  of  the  poor  of  the  parishes  mentioned  in  the  Act  of 
Parliament.  The  case  of  the  Sutton  Hospital,  10  Co.  Bep.  30 
Jenk.  370,  shows  that  in  the  creation  of  a  corporation  the  law  has 
not  V  restrained  itself  to  any  precise  words,  and  that  when  a  cor- 
poration is  duly  created  all  other  incidents  are  annexed.  In 
Norris  v.  Staps,  Hob.  211,  Lord  C.  J.  Hob  art  says,  "that  the 
name  argues  a  corporation."  In  Anderson,  206,  pi.  238,  it  is  said, 
"A  corporation  is  a  body  politic,  consisting  of  material  bodies, 
which  joined  together  must  have  a  name  to  do  things  that  concern 
their  corporation,  or  otherwise  it  is  no  corporation."  Here  the 
conservators  have  a  name  given  to  them  by  the  Act  of  Parliament 
They  are  to  take  lands  to  them  and  their  successors ;  and  by  one 
clause  the  land  which  they  take,  being  by  virtue  of  an  inquisition 
of  a  jury,  is  expressly  vested  in  them  and  their  successors,  by  the 
name  of  the  conservators  of  the  river  Tone,  in  the  county  of  Som- 
erset They  have,  therefore,  two  essential  qualities  of  a  corporation, 
viz.  a  corporate  name,  and  the  power  of  taking  land  in  succes- 
sion.    It  never  could  have  been  intended  that  they  should  hold  in 

their  individual  capacity,  for  then  their  interest  in  the 
[*  371]  navigation   would   cease  as   soon   as  *  the  debt  due  to 

them  had  been  paid.  In  Rex  v.  The  Conservators  of  the 
River  Tone,  8  T.  R  286,  it  was  not  disputed  that  they  were  a 
corporation. 

But,  secondly,  the  conservators,  whether  they  be  a  corporation 
or  not,  are  entitled  to  sue  by  the  name  of  "Conservators  of  the 
river  Tone,  in  the  county  of  Somerset"  The  11  W.  Ill,  authorizes 
the  conservators,  by  that  name,  to  take  land  for  the  purposes  of 
the  Act  They  are,  therefore,  a  public  body,  created  for  public 
purposes ;  and  yet,  according  to  the  argument  on  the  other  side, 
they  can  bring  no  action  for  any  injury  to  their  works,  or  for  any 
injury  to  their  lands.  They  are  within  the  statute  of  mortmain, 
Co.  Litt  2  b,  and  there  is  a  clause  expressly  enabling  them  to 
hold,  notwithstanding  the  statute  of  mortmain.  They  are  entitled, 
therefore,  to  hold,  as  well  as  to  taka  Would  a  release  by  one  bind 
all  ?  Could  it  be  intended  that  a  single  individual  should  be  able 
to  counteract  or  usurp  the  rights  of  the  body  ?     It  is  true  that 


R.  C.  VOL.  VII.]  SECT.  I.  —  CONSTITUTION.  247 

Ko.  8.  — Tttne  CoiiMrvaton  ▼.  Aih,  10  Bant  &  Gren.  871-874. 

there  is  a  clause  authorizing  the  conservators,  or  the  major  part  of 
them,  or  any  five  of  them,  being  appointed  by  the  major  number 
of  them,  to  be  a  committee,  by  writing  under  their  hands  and  seals, 
to  make  any  contract,  and  such  contract  is  to  be  good  and  valid  in 
law,  and  to  bind  the  whole  body  of  the  conservators,  and  the  tolls, 
and  all  the  real  and  personal  estate  which  the  conservators  might 
be  possessed  or  seised  of,  to  the  uses  aforesaid ;  and  the  conserva- 
tors may  sue  or  be  sued  on  such  contracts  by  the  said  name  of  the 
"Conservators  of  the  river  Tone."  Without  this  provision  the 
conservators  could  not  sue  or  be  sued  in  respect  of  any  contract 
made  by  a  committee  of  five ;  and  such  contracts  might  be 
necessary  to  be  made  where  *  they  had  not  any  common  [*  372] 
seal,  and  when  there  was  not  time  to  issue  a  summons,  and 
give  notice  to  call  the  corporate  body  together.  That  provision, 
therefore,  was  necessary,  and  seems  to  imply  that  in  all  other 
cases  the  Legislature  understood  that  the  conservators  might  sue 
and  be  sued  in  respect  of  contracts  made  by  the  major  part  of 
them,  under  their  common  seal.  As  to  the  other  part  of  thd  clause 
which  makes  contracts  made  by  the  conservators,  or  the  major 
part  of  them,  valid  and  binding  upon  the  whole  body  of  the  con- 
servators, and  upon  the  real  and  personal  estate  which  they  shall 
be  possessed  or  seised  of  to  the  uses  aforesaid,  that  was  introduced 
from  abundant  caution  to  show  that  they  were  not  to  be  liable 
individually.  But  it  never  could  have  been  intended  that  the  con- 
servators should  be  individually  liable.  They  have  no  interest  of 
their  own,  for  the  surplus  of  the  tolls  is  to  go  to  the  poor  of  the 
parishes  of  TauntoiL 

[On  the  other  question  which  depended  upon  the  construction 
of  certain  special  Acts  of  Parliament,  he  argued  that  the  defend- 
ants were  not  justified.] 

Manning,  contrH.  The  conservators  are  not  a  corporation.  [373] 
It  is  true  that  they  have  a  public  trust  to  execute,  but  so 
have  trustees  of  a  turnpike  road ;  and  in  them  the  *  tolls  [*  374] 
and  toll-houses  are  vested,  and  they  are  bound  to  apply 
the  tolls  in  making,  maintaining,  and  repairing  the  road  in  the 
same  way  as  the  conservators  are  towards  making  and  repairing 
the  navigation.  Now  it  is  incident  to  a  corporation  without  any 
express  words  in  the  charter  that  they  should  have  power  to  pur- 
chase and  alien.  Sutton  Hospital  case,  10  Co.  Eep.  30 ;  1  KoUe's 
Abr.  513,  pi.  35  ;  Com.  Dig.  tit  Franchise  (F),  10.     Here  the  con- 
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servators  of  the  river  Tone  could  not  alien  the  land  which  was 
vested  in  them  for  the  purpose  of  making  and  maintaining  the 
navigation.  Another  incident  to  a  corporation  is  that  they  may 
plead  and  be  impleaded  in  their  corporate  name.  Now,  if  the  con- 
servators had  a  general  right  to  plead  and  be  impleaded,  it  would 
have  been  unnecessary  to  give  them  any  express  power  for  that 
purpose ;  but  here  there  is  an  express  provision  enabling  them  in 
certain  cases  to  sue  in  their  corporate  name,  and  if  that  be  so,  the 
rule  applies,  "  Expressio  unius  est  exclusio  alterius."  It  is  said  that 
the  express  power  given  to  them  to  sue  is  upon  contracts  not  made 
by  the  corporate  body,  but  by  a  committee  of  five.  But  the  Act 
of  Parliament,  in  the  first  instance,  makes  such  contracts  made  by 
the  five  binding  upon  the  conservators.  It  was  unnecessary,  there- 
fore, if  they  were  a  corporation,  to  insert  an  express  provision  that 
they  should  be  liable  to  be  sued  upon  those  contracts.  It  is  true 
that,  according  to  the  authorities  cited  from  Eolle's  Abridgment,  a 
grant  of  land  to  the  men  of  Dale,  and  their  successors,  makes  them 
a  corporation,  provided  rent  be  reserved.  The  reservation  of  the 
rent  being  for  the  benefit  of  the  Crown  is  essential ;  it  gives  the 
Crown  a  remedy  against  the  grantee.  Here  no  rent  was  reserved, 
nor  anything  equivalent  to  rent.  The  case  of  Rex  v.  The 
[*  375]  Conservators  of  the  River  *  Tone,  8  T.  R  286,  does  not  at 
all  apply  to  the  present.  It  is  part  of  the  prerogative  of 
the  Crown  to  create  a  corporation,  and  there  must  be  a  clear  intent 
to  create  a  corporation  either  by  express  words  or  necessary  impli- 
cation. Here  there  are  neither  express  words  of  incorporation,  nor 
is  there  anything  in  the  Act  of  Parliament  from  which  such  intent 
can  necessarily  be  implied.  The  power  of  taking  land  is  given  to 
the  conservators  by  the  express  provisions  of  the  Act  of  Parlia- 
ment ;  and  their  power  to  take  land  is  limited  to  the  particular 
purposes  for  which  the  conservators  were  established. 

[Secondly,  he  argued,  thus  assuming  the  conservators  were  a  cor- 
poration entitled  to  sue  as  such,  the  defendants  were  justified  under 

the  special  Acts  above  mentioned.] 
[376]       Bayley,  J.     I  entertain  no  doubt  upon  any  of  the  questions 

that  have  been  raised  in  this  case.  The  first  question  is. 
Whether  the  conservators  of  the  river  Tone  are  a  corporation  ?  It  is 
clear  that  a  corporation  may  be  created  by  Act  of  Parliament.  The 
question  therefore  is,  Whether  it  appears  by  the  terms  used  in,  or 
the  powers  given  to  the  conservators  of  the  river  Tone  by,  the  Act 
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of  Parliament  that  it  was  the  intention  of  the  Legislature  that  they 
should  be  a  corporation  ?  Now  corporators  take  land  by  succes- 
Bion,  individuals  by  inheritance,  and  where  individuals  take  as 
joint-tenants  the  land  vests  in  the  survivor  and  the  heirs  of  the 
survivor.  If  the  conservators  took  land  as  individuals,  whenever 
new  conservators  were  appointed  the  right  to  the  land  would  remain 
in  the  conservators  in  whom  it  had  been  before  that  new 
appointment,  unless  it  was  *  conveyed  by  deed  to  the  new  [*  377] 
conservators.  The  statute  of  W.  III.  begins  by  enacting 
that  **  the  thirty  persons  therein  named,  and  their  successors  as 
thereinafter  is  mentioned,  shall  be  and  they  are  thereby  declared 
conservators  of  the  river  Tone."  They  are  to  execute  certain  pub- 
lic purposes.  First,  they  are  to  make  and  keep  that  river  navi- 
gable; and  next  they  are  to  reimburse  the  persons  who  have 
subscribed  their  money  to  effect  these  purposes  of  the  Act,  by  pay- 
ing them  their  principal,  together  with  interest  at  the  rate  of  6  per 
cent. ;  and  then  the  surplus,  if  any,  is  to  be  for  the  use,  benefit,  and 
advantage  of  the  poor  of  two  parishes  in  Taunton,  and  that  surplus 
is  to  be  laid  out  in  the  building  of  hospitals  for  the  better  educating 
and  maintaining  poor  children.  The  conservators  do  not  appear 
necessarily  to  have  any  private  purposes  of  their  own  to  answer. 
All  the  purposes  for  which  they  are  appointed  are  distinctly  pointed 
out  by  the  Act  of  Parliament ;  and  if  they  have  no  private  purpose 
of  their  own  to  answer,  one  should  rather  expect,  it  priori,  that  they 
would  be  made  a  body  corporate,  especially  if  the  functions  which 
they  have  to  execute  render  that  necessary.  Now,  first,  the  con- 
servators are  enabled,  by  the  name  of  Conservators  of  the  river 
Tone,  in  the  county  of  Somerset,  to  take  and  receive  any  gift, 
legacy,  or  grant  of  goods,  chattels,  money,  or  lands  in  fee,  or  for 
any  other  estate  or  term  for  the  uses  aforesaid.  They  are  therefore 
entitled  to  take,  not  in  their  natural  names,  but  by  a  name  which, 
if  they  were  incorporated,  would  be  a  proper  name  of  incorporation, 
and  they  are  to  take  for  the  uses  aforesaid.  All  those  uses,  with 
the  exception  of  that  of  repaying  to  the  individuals  who  have  sub- 
scribed their  principal  and  interest,  are  public  purposes. 
Then  the  Act  empowers  *  any  persons  to  convey  any  estate  [*  378] 
to  the  conservators  or  their  successors  without  license  to 
alien  in  mortmain.  That  provision  "without  license  to  alien  in 
mortmain  "  would  have  been  wholly  unnecessary  if  they  took  in 
their  individual  capacity.    The  Act  then  proceeds  to  enact  that  the 
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said  conservators,  or  the  major  part  of  them,  or  any  five  of  them, 
being  appointed  by  the  major  number  of  them  to  be  a  committee 
for  transacting  anything  relating  to  the  ends  aforesaid,  shall  and 
may,  in  writing  under  their  hands  and  seals,  make  any  contract,  &c. 
with  any  person  touching  the  premises,  which  contracts  shall  bind 
the  conservators,  and  they  shall  be  liable  to  be  sued  upon  them. 
It  is  said  that  that  implies  that  the  body  at  large  was  not  intended 
to  be  a  corporation  generally.  But  the  power  given  by  that  clause 
is  one  which,  if  it  were  not  expressly  given,  a  corporation  would 
not  have  had.  A  corporation  can  only  do  corporate  acts  at  a  cor- 
porate meeting.  Here  the  Legislature  authorizes  certain  individuals 
of  the  company  to  do  an  act  which  is  to  be  binding  on  the  body  at 
large,  subject  to  a  condition  that  those  acts  shall  be  done  in  writing 
under  their  hands  and  seals,  and  then  enacts  that  the  conservators 
may  sue  or  be  sued  on  such  contracts  by  the  said  name  of  "  The 
conservators  of  the  river  Tone,  in  the  county  of  Somerset."  Now 
it  has  been  contended,  that  as  the  Legislature  gives  a  special  power 
to  the  conservators  to  sue  on  those  contracts  by  the  name  of  the 
Conservators,  that  implies  a  negative,  and  that  they  cannot  there- 
fore be  entitled  to  sue  in  any  other  case  by  that  name.  It  appears 
to  me,  however,  that  that  provision  was  made  for  a  special  reason, 
and  that  it  is  perfectly  consistent  with  the  notion  that  they  were 

a  body  corporate  and  entitled  to  sue  as  such  in  respect  of 
[*  379]  ordinary  *  corporate  acts,  because  the  Legislature  thereby 

gives  them  a  right  to  sue,  not  in  respect  of  an  ordinary  corpo- 
rate act,  but  in  respect  of  an  extraordinary  act,  which  any  five  mem- 
bers nominated  by  the  body  at  large  might  sanction  by  writing  under 
their  hands  and  seals.  That  is  not  a  corporate  act ;  and  if  it  be 
not,  the  corporation  would  not  have  been  entitled  to  sue  in  respect 
of  such  an  act,  unless  a  special  authority  had  been  given  to  them 
for  that  purpose.  Giving  them  that  power  in  that  specific  manner 
implies  that  the  Legislature  understood  that  they  had  previously 
given  them  a  right  to  sue  in  their  corporate  name  in  respect  of  any 
ordinary  corporate  act 

Then  as  to  the  power  given  by  the  44  G.  III.  to  make  by-laws. 
A  corporation,  generally  speaking,  have  a  right  to  make  by-laws 
to  bind  their  own  members,  but  not  to  bind  strangers.  Now  the 
44  G.  III.  authorizes  the  conservators,  or  the  major  part  of  them,  to 
make  any  orders  or  regulations  in  writing  for  the  government  of 
the  boatmen^  bargemen  navigating  boats,  &c.,  or  floating  timber  on 
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the  river.  That  is  a  by-law  to  bind  strangers,  which  they  could 
not  have  made  unless  the  Act  of  Parliament  had  enabled  them 
to  do  so.  It  seems  to  me  that  that  furnishes  a  strong  argument  to 
show,  that  the  conservators  were  a  corporation  with  a  power  to 
make  by-laws  in  general  binding  upon  their  own  members,  a 
special  power  being  given  to  them  by  this  clause  to  make  by-laws 
binding  on  others.  The  provision  made  for  tilling  up  the  number 
of  conservators  also  shows  that  they  were  intended  to  be  a  corpo- 
ration ;  for  what  would  be  their  state  if  they  were  not  a  corpora- 
tion ?  Thirty  conservators  are  named  in  the  first  place,  and  then, 
when  the  number  is  reduced  to  twenty,  the  surviving  con- 
servators *are  to  assemble,  and,  by  the  major  part  so  [*380] 
assembled,  to  choose  ten  other  persons  to  be  joined  to 
themselves  to  be  conservators,  so  as  to  make  up  the  number  thirty. 
When  the  conservators,  therefore,  are  reduced  to  the  number  of 
twenty,  they  may  add  ten.  Then  what  is  to  be  the  consequence 
of  adding  these  ten  ?  Are  they  to  have  all  the  rights  of  conservators 
as  soon  as  added,  or  is  something  more  required  to  be  done  before 
they  acquire  those  rights?  If  the  property  originally  taken  by 
the  conservators,  or  afterwards  given  to  them,  vested  in  them  as 
a  corporation,  the  very  moment  that  the  new  conservators  are 
added  the  corporate  lands  will  vest  in  them  as  well  as  in  the 
former  conservators ;  but  if  the  land  vested  in  the  conservators,  as 
individuals,  and  not  as  a  corporation,  there  must  be  some  convey- 
ance from  the  twenty  to-vest  the  property  in  tlie  ten  together  with 
them.  That  would  not  only  occasion  expense,  but  might  also, 
unless  it  was  specifically  provided  for,  make  the  ten,  tenants,  in 
common  with  the  twenty,  whereas  they  ought  to  be  joint-tenants. 
Considering,  therefore,  that  the  Act  authorizes  any  person  to  con- 
vey any  estate  to  the  conservators  and  their  successors,  in  the 
first  instance,  and  that  it  is  necessary  and  convenient  that  the 
new  conservators,  as  soon  as  they  are  elected,  should  have  all 
the  corporate  property  vested  in  them,  it  seems  to  me  that  the 
conservators  are  a  corporation ;  and  if  they  are,  that  they  have  a 
right  to  sue  in  their  corporate  name. 

[The  learned  judge  then  dealt  with  the  other  branch  of  the  case ; 
and  after  considering  the  terms  of  the  Special  Act,  concluded  as 
follows :  — ] 

It  is  sufficient  to  say,  that  in  this  case  the  powers  given  [383] 
by  the  Acts  of  Parliament  have  not  been  pursued,  and  the 
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defendants  not  having  acquired  a  right  to  do  the  acts  complained 
of,  the  plaintiffs  are  entitled  to  the  judgment  of  the  Court 

LiTTLEDALE,  J.     I  think  the  plain tiflfs  are  entitled  to  the  judg- 
ment of  the  Court.     The  first  question  is,  Whether  the  conser- 
vators of  the  river  Tone  are  a  corporation  ?     Upon  that  it  becomes 
material  to  consider  in  what  way  a  corporation  may  be  formed. 
Now  a  corporation  may  exist,  first,  by  common  law,  as  a  king, 
bishop,  or  parson ;  secondly,  by  authority  of  Parliament ; 
[*  384]  •  thirdly,  by  charter ;   and,  fourthly,  by  prescription.     In 
this  case,  the  conservators  of  the  river  Tone  claim  to  be 
a  corporation  by  authority  of  Parliament.     The  question  then  is, 
Has  the  statute  of  William  made  them  a  corporation  ?    To  create 
a  corporation  by  charter  or  Act  of  Parliament  it  is  not  necessary 
that  any  particular   form  of  words  be  used.     It  is  sufficient  if  the 
intent  to  incorporate  be  evident     In  the  case  of  the  Sutton  Hos- 
pital, 10  Co.  Eep.  28,  which  is  the  great  case  on  corporations,  it 
is  laid  down,  that  the  words  "  incorporo,  fundo,  erigo "  are  not,  in 
law,  requisite  to  create  a  corporation,  but  that  other  equivalent 
words  are  sufficient.     None  of  those  words  are  contained  in  this 
Act  of  Parliament ;  and  the  question  is.  Whether  the  Legislature 
has  used  any  equivalent  words  which  show  a  manifest  intention 
to  incorporate?    According  to  the  case  of  Marriott  v.  Mascall, 
Anderson,  206,  a  corporation  is  a  body  politic,  consisting  of  mate- 
rial bodies,  which,  joined  together,  must  have  a  name  to  do  things 
which  concern  the  corporation,  or  else  it  is  no  corporation ;  and  in 
Solle*s  Abridgment,  Corporation  512,  citing  the  Sutton  Hospital 
case,  it  is  laid  down,  that  the  name  of  incorporation  is  as  a  proper 
name,  or  a  name  of  baptism.     A  name,  therefore,  is  essential  to  a 
corporation.    The  Act  of  Parliament  in  this  case  gives  a  name,  viz. 
"  The  Conservators  of  the  River  Tone."     Then,  having  a  name,  do 
these  things  which  they  are  empowered  to  do  by  this  Act  show 
that  they  were  intended  to  be  a  corporation  ?    The  Act  begins  by 
reciting  that  "  J.  Mallett,  Esq.,  in  pursuance  of  a  commission  under 
the  Great  Seal,  in  the  reign  of  Charles  the  First,  had,  at  a  very 
great  expense,  made  the  river  Tone  navigable,  in  considera- 
[*  385]  tion  whereof  King  Charles  the  *  Second  granted  to  Mallett 
and  his  heirs  the  sole  navigation  of  the  river ;  and  that  the 
interest  of  Mallett  had  become  vested  in  the  thirty  persons  therein 
named."     It  then  enacts,  "  that  the  said  thirty  persons,  and  their 
successors,  shall  be  conservators  of  the  river  Tone,  and  shall  have 
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power  to  make  and  maintain  the  same  navigable.''  It  therefore 
provides,  that  the  conservators  shall  have  a  succession  ;  and  then, 
by  a  subsequent  clause,  means  are  provided  for  filling  up  the 
number  of  conservators.  The  first  of  these  clauses,  therefore, 
shows  a  manifest  intent  that  there  should  be  a  succession ;  and  the 
second  contains  a  provision  whereby  that  succession  may  be  ren- 
dered perpetual  Then  the  conservators  are  to  do  certain  things 
towards  making  and  keeping  the  river  Tone  navigable.  They  are 
to  cut  a  channel  through  the  lands  of  others,  and  make  wharfs ; 
and  as  the  doing  of  those  things  may  be  prejudicial  to  the  inherit- 
ance of  persons  that  have  lands  adjoining  to  the  river,  it  is  enacted 
that  the  conservators  shall  contract  for  the  loss  or  damage  which 
any  of  those  persons  shall  receive  by  making  the  river  navigable; 
and  if  any  of  the  owners  of  the  land  and  the  conservators  cannot 
agree  touching  the  value  thereof,  or  if  the  title  in  possession,  remain- 
der, or  reversion,  be  in  an  infant,  femt  covert,  or  any  other  person 
unable  in  law  to  make  a  contract  concerning  any  of  the  said  lands, 
either  for  the  present  or  so  as  to  bind  the  inheritance  and  fee- 
simple  of  the  same,  a  jury  is  to  be  summoned ;  and  after  the  jury 
have  assessed  the  value,  and  after  payment  of  the  money  assessed, 
the  conservators  may  enter  on  the  land ;  and  if  the  parties  inter- 
ested in  the  land  do  not  appear,  the  jury  may  proceed  in  their 
absence  to  determine  the  value,  and  their  determination  shall  be 
valid,  and  vest  an  estate  in  fee-simple  in  the  conservators 
and  their  successors.  They  *  are,  therefore,  to  take  lands  [*  386] 
in  succession,  as  a  corporation  would  do,  and  not  by 
inheritance  as  individuals.  It  then  contains  a  provision  for  reim- 
bursing the  subscribers  by  tolls  and  for  lessening  those  tolls,  after 
they  shall  have  been  paid  the  principal  advanced  and  interest ;  and 
after  they  shall  have  been  fully  reimbursed,  the  surplus  tolls  are  to 
be  employed  for  the  use  of  the  poor  of  the  two  parishes  therein 
mentioned.  It  then  enacts,  that  for  the  better  preserving  and  keep- 
ing the  river  Tone  navigable  when  made  so,  there  shall  always  be 
conservators  of  the  said  river,  and  that  the  persons  therein  named 
shall  be  conservators,  to  continue  during  their  lives  ;  and  that  when 
the  number  shall  be  reduced  to  twenty,  the  survivors  shall  choose 
ten  others  to  make  up  the  number  thirty,  and  they  are  enabled,  by 
the  name  of  "  The  conservators  of  the  river  Tone,  in  the  county  of 
Somerset,"  to  take  and  receive  any  gift,  legacy,  or  grant  of  goods, 
chattels,  money,  or  lands  in  fee,  or  for  any  other  estate  or  term 
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for  the  uses  aforesaid.  What  can  be  more  directly  forming  them 
into  a  corporation,  without  using  the  word  "  incorporate "  ?  It 
has  been  held,  that  if  the  king  grant  land  to  the  men  of  D., 
hceredibus  et  successoribuB  suis,  rendering  rent,  for  anything  touch- 
ing this  land  they  are  a  corporation,  but  for  no  other  purpose. 
EoUe's  Abr.  tit.  Corporation,  513.  (F),  pL  15.  There  it  is  implied, 
from  the  word  su^eessoribus,  that  the  king  intended  them  to  be  a 
corporation.  It  is  true,  the  rendering  of  rent  is  there  stated  to  be 
essential.  That  may  be  to  show  that  the  king  has  not  been  de- 
ceived when  he  made  the  grant ;  but  that  reason  does  not  apply 
to  the  case  of  a  corporation  created  by  Act  of  Parliament  Besides, 
the  obligation  of  the  conservators  to  advance  money  for 
[*  387]  the  purpose  of  *  making  the  river  navigable,  and  to  per- 
form the  other  duties  cast  upon  them,  is  equivalent  to, 
and  more  onerous  than  the  obligation  imposed  on  the  men  of  Dale 
to  pay  rent.  The  Act  of  Parliament,  therefore,  contains  provisions 
which  show  a  manifest  intent  in  the  Legislature  to  make  the  con- 
servators of  the  river  Tone  a  corporation ;  and  if  that  be  so,  then 
they  are  a  corporation  for  all  the  purposes  of  keeping  the  river 
Tone  navigable,  and  all  the  incidents  of  a  corporation  will  attach 
to  them.  The  case  of  the  Sntton  Hospital,  10  Co.  Kep.  28,  shows, 
that  it  is  not  necessary  that  a  thing  incident  to  a  corporation 
should  be  conferred  on  it  by  express  words  in  the  charter  which 
makes  the  corporation.  One  of  the  incidents  to  a  corporation  is, 
that  it  may  sue  and  be  sued  in  its  corporate  name.  The  several 
clauses  of  the  Act  of  Parliament  which  I  have  referred  to  are  amply 
sufficient  to  show  that  the  conservators  are  a  corporation ;  and  if 
they  are,  then,  as  incident  to  a  corporation,  they  have  a  right  to 
sue,  and  are  liable  to  be  sued,  by  their  corporate  name.  Any 
doubt  on  that  point  (if  there  were  any)  is  removed  by  the  clause 
which  gives  a  special  power  to  a  committee  of  five  of  the  conser- 
vators to  make  contracts  in  writing  under  their  hands  and  seals, 
and  to  the  conservators  the  right  to  sue,  and  imposes  on  them  the 
liability  to  be  sued  on  such  contracts  by  the  name  of  the  Conser- 
vators of  the  river  Tone.  Without  such  a  provision  they  could 
only  sue  or  be  sued  in  respect  of  a  contract  entered  into  by  the 
corporate  body.  The  Legislature,  therefore,  by  making  this  special 
provision,  must  have  assumed,  that  for  all  matters  done  by  the 
corporate  body  (and  not  by  the  committee)  they  may  sue 
[*  388]  or  be  sued  in  their  *  corporate  nama     I  am  therefore  of 
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opinion,  that  the  plaintiffs  are  a  corporation,  and  are  entitled  to 
sue  as  such  for  any  breaches  of  contract,  or  for  any  trespasses . 
committed  on  their  property. 

Then,  if  that  be  so,  the  Conservators  of  the  river  Tone  were  in 
possession  of  property,  and  the  defendants  have  committed  a 
trespass  on  that  property.  They  are  therefore  liable  in  this  action, 
unless  they  can  show  that  they  were  authorized  to  do  the  same  by 
law. 

[He  agreed  in  the  conclusion  that  the  defendants  were  not 
justified.] 

Parke,  J.  I  am  of  the  same  opinion.  There  are  two  [390] 
questions  in  this  case.  First,  Whether  this  action  is  main- 
tainable by  the  plaintiffs  in  their  corporate  name  of  "  The  Conserva- 
tors of  the  river  Tone,  in  the  county  of  Somerset,"  for  an  injury  done 
to  their  works,  locks,  ponds,  and  pens,  and  real  property  described  in 
the  declaration  ?  Secondly,  Whether  the  defendants,  who  appear 
to  justify  under  the  Bridgewater  and  Taunton  Canal  Company, 
had  a  right  to  enter  and  take  a  portion  of  that  property  by  virtue 
of  any  power  given  to  the  Bridgewater  and  Taunton  Canal  Com- 
pany ?  As  to  the  first  question,  it  appears  that  the  property  on 
which  the  injury  was  committed  was  acquired  by  the  Conservators 
of  the  river  Tone  by  the  statute  10  &  11 W.  III.,  and  by  virtue  of  an 
inquisition  taken  under  it  in  pursuance  of  the  provisions  of  that 
statute.  By  that  statute,  the  land  taken  under  the  inquisition  is 
vested  in  the  Conservators  of  the  river  Tone  and  their  successors. 
The  question  is,  whether,  taking  all  the  provisions  of  the  Act  of 
Parliament  together,  it  appears  to  have  been  the  intention  of  the 
legislature  that  they  should  be  a  corporation  for  the  pur- 
pose of  acquiring  and  holding  land  ?  If  it  does,  *  then  it  [*  391] 
follows,  as  an  incident  to  their  being  a  corporation,  that 
they  may  maintain  an  action  for  an  injury  to  their  corporate 
property,  and  that  they  may  plead  and  be  impleaded  in  their 
corporate  name,  without  having  any  special  authority  for  that 
purpose.  It  appears  to  me,  from  the  provisions  of  the  Act  of  Par- 
liament, that  they  are  made  a  corporation,  not  by  express  words, 
but  by  necessary  implication.  There  are  several  authorities  col- 
lected in  Kolle's  Abridgment,  tit.  Corporation,  and  Viner's  Abr. 
Corporation,  which  show  that  a  corporation  may  be  created  by 
charter  by  implication.  One  is,  "  If  the  King  grant  land  to  the 
men  of  Dale,  their  heirs  and  successors,  rendering  a  rent ;  for  any 
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thing  touching  that  land,  but  not  to  other  purposes,  they  are  a 
corporation."  The  condition  that  the  land  be  subject  to  a  rent  may 
operate  in  one  of  two  ways.  It  may  prevent  the  grant  from  being 
void  for  want  of  consideration.  If  that  be  the  reason  why  the 
reservation  of  a  rent  is  essential  for  the  purpose  of  making  the 
men  of  Dale  a  corpor.ation,  it  does  not  apply  to  this  case.  For 
this  is  not  a  grant  by  the  Crown,  but  by  the  three  estates  assembled 
in  Parliament,  and  there  can  be  no  deceit  on  the  Crown.  If  the 
reason  why  a  reservation  of  rent  is  necessary,  be  to  give  the  Crown 
a  remedy,  then  it  appears  that  by  reason  of  the  provision  of  this 
Act  of  Parliament  the  Crown  will  have  a  remedy  against  the  con- 
servators ;  for  there  are  obligations  cast  on  the  Conservators  of  the 
river  Tone  in  respect  of  that  property  in  which  the  public  have  an 
interest,  and  obligations  equal  to  or  more  onerous  than  that  of 
rendering  rent;  and  the  conservators  may  be  indicted  for  not 
applying  the  property  to  the  uses  there  stated  for  the  benefit  of 

the  public  The  case,  however,  does  not  rest  on  that';  for 
[•  392]  this  Act  of  Parliament  enacts,  that  there  shall  always  *  be 

conservators,  and  reserves  a  power  of  amotion  for  misbeha- 
viour ;  besides  they  are  expressly  enabled  by  the  name  of  "  The  Con- 
servators of  the  river  Tone,  in  the  county  of  Somerset."  to  take  lands 
in  fee  to  them,  and  their  successors.  It  seems  to  follow,  by  neces- 
sary implication  fn^m  this  provision,  that  for  the  purpose  of  acquir- 
ing and  holding  real  property  necessary  for  maintaining  the 
navigation,  they  are  a  corporation ;  and  then  it  is  a  necessary  con- 
sequence that  they  hhxe  a  right  to  maintain  an  action  in  their 
corporate  name  for  an  injury  done  to  that  property. 

[On  the  second   point  he  agreed  that   the  defendants 
[*  S93]  were  not  justifieil  and  concluded :  —  ]    As  the  •  plaintiffs 

can  maintain  an  action  in  their  corporate  name  they  are 
entitled  to  a  verdict. 

JkJjmeiit  for  t\f  }\'J  j«/uf«. 

ENGLISH  XOTES. 
The  [Kxjiiriv^a  of  the  Tor.e  C<^nservgit»>Ts  was  a^in  dijkras!?*^.!  in  a  rase 
which  follv^w*  the  i^i^^rr  of  the  princiix*!  oa>^  in  10  B.  i  C-  That 
wa*  the  cas*  of  T'*-'  Rri '\*^''^tTfrr  a^i  T""*.***  Oii,?.'  IV  t^  Ku^tt 
{l$:!^y\  10  B,  &  C.  :^Kk  One  of  the  quest;  ^n?  thew  wms  whether  the 
Tone  Consermtors  wer^  a  cv^rTH>racioa  tor  the  part^.^e*  of  revvirir.g  tolls. 
The  Canal  company  fi^iled.  upon  the  ground  ;hal  the  prxeeNiings  of  the 
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magistrates  had  been  irregularly  couducted,  and  that  consequently  the 
amount  which  had  been  assessed  by  them  could  not  be  recovered  in  an 
action;  but  the  Court  at  the  same  time  prefaced  its  judgment  with 
remarks  pointing  to  a  clear  opinion  that  the  decision  in  the  principal 
case  entitled  the  Tone  Conservators  to  the  tolls,  as  profits  of  the  lands. 

The  Tone  Conservators,  the  plaintiffs  in  the  principal  case,  were 
incorporated  by  Act  of  Parliament.  A  similar  rule  exists  in  the 
case  of  a  Crown  Grant:  2  D'Anvers  Abr.  tit.  Corporations  F.  pi.  1; 
2  Eoll.  Abr.  197,  Graunts  del  rey  (H.).  The  cases  fall  within 
the  principles  already  discussed  under  the  title  ''Ambiguity^'  in  the 
Notes  to  Sir  Walter  Hung^forcPs  Case,  2  R.  C.  763,  764.  To  these 
cases  may  be  added  that  of  the  Borough  of  Yarmouth  (1611),  2  Brownl. 
&  Gold.  292.  King  John  by  his  letters  patent  had  granted  that  the 
borough  of  Yarmouth  should  be  incorporated.  The  grant  was  made 
'^  burgensibus,^^  but  did  not  name  their  successors.  Upon  this  an  objec- 
tion was  taken  that  the  grant  was  not  good;  but  the  Court  overruled  the 
objection.  So  too  in  an  Anonymous  Case  reported  in  Dyer  (100,  pi.  70) 
it  was  held  in  the  Star  Chamber,  by  Bbomley,  C.  J.,  Sir  John  Bakeb, 
and  others,  that  a  grant  by  charter  from  the  Crown  ^^probis  fiominibus 
villae  de  Islington,^^  without  saying  ^^  Habendum  eis  et  heredibtis  vel 
successoribus  8uis,"  rendering  rent,  incorporates  the  inhabitants  in  per- 
petuity, or  until  the  Crown  shall  resume  possession  of  the  land. 

AMERICAN  NOTES. 

**  No  certain  forms  are  necessary  to  a  grant  of  corporate  franchises,  unless 
required  by  the  Constitution ;  but  any  expression  showing  an  intention  on  the 
part  of  the  Legislature  to  confer  the  right  to  exercise  corporate  powers  is 
suflScient."  Morawetz  on  Private  Corporations,  sect.  9.  See  1  Thompson  on 
Corporations,  sect.  39. 

In  Thomas  v.  Dakin,  22  Wendell  (New  York),  103,  it  was  said:  "It  has 
been  impossible  for  me  to  see  the  force  of  the  argument,  that  because  the 
Legislature  have  constantly  avoided  to  call  these  associations  or  any  of  their 
machinery  a  corporation,  therefore  we  cannot  adjudge  them  to  be  so.  If  they 
have  the  attributes  of  corporations,  if  they  are  so  in  the  nature  of  things,  we 
can  no  more  refuse  to  regard  them  as  such  than  we  could  refuse  to  acknowl- 
edge John  or  George  to  be  natural  persons,  because  the  Legislature  may,  in 
making  provisions  for  their  benefit,  have  been  pleased  to  designate  them  as 
belonging  to  some  other  species." 

So  in  Liverpool  Ins,  Co,  v.  Massachusetts,  10  Wallace  (U.  S.  Supr.  Ct.),  566, 
it  was  held  that  a  company  formed  in  England  under  Acts  of  Parliament  con- 
ferring corporate  franchLses,  but  expressly  providing  that  they  should  not  be 
deemed  to  incorporate  the  company,  was  a  corporation  within  the  intent  of 
statutes  in  this  country.  Miller,  J.,  said :  "  But  whatever  may  be  the  effect 
of  such  a  declaration  in  the  Courts  of  that  country,  it  cannot  alter  the  essen- 
tial nature  of  a  corporation  or  prevent  the  Courts  of  another  jurbdiction 
VOL.  vu.  — 17 
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from  inquiring  into  its  true  character,  whenever  that  may  come  in  issue." 
And  the  Court  held  that  in  this  country  the  individual  responsibility  of  the 
shareholders  for  the  debts  of  the  association  is  not  incompatible  with  the 
theoi*y  of  a  corporation,  and  that  this  association  was  taxable  under  the  local 
law. 

In  Mahoney  v.  Bank^  4  Arkansas,  620,  it  was  said :  "  It  is  true  that  there 
are  no  express  words  incorporating  any  particular  persons,  still  the  fund  is 
placed  under  the  management  and  control  of  a  given  number  of  directory, 
who  are  required  to  be  elected  by  the  Legislature,  and  the  usual  powers  of 
banking  conferred  upon  them.  .  .^  .  They  are  certainly  not  declared  in  ex- 
press words  to  be  incorporated ;  but  still  the  powers  and  authority  conferred 
upon  them  in  regard  to  banking  cannot  exist  unless  they  are  so  incorporated. 
No  particular  form  of  words  or  mode  of  expression  is  necessary  to  create  a 
corporation.  All  the  authorities  show  that  a  corporation  may  be  established 
by  necessary  implication,  as  well  as  by  express  grant.  Hence  that  implica- 
tion unquestionably  arises,  or  you  must  abrogate  all  the  powers  of  the  direc- 
tory whiih  the  charter  gives  them." 

This  doctrine  was  explicitly  declared  in  Cnnimonwealth  v.  Westchester  R. 
Co^  3  Grant  (Penn.),  200,  and  in  Canal  Co.  v.  Commonwealth,  50  Pennsylvania 
State,  399.  In  the  latter  the  Court  said :  "  What  matters  it  that  the  terms  of 
incorporation  are  less  formal  than  usual?  The  intention  to  create  the  asso- 
ciation of  individuals  who  might  purchase  any  of  the  public  works  a  cor- 
poration, is  not  only  apparent  in  the  Act,  but  it  is  manifest  that  such  an 
organization  was  absolutely  necessary  to  the  management  and  enjoyment  of 
such  a  property." 

In  Dean  v.  Davis^  51  California,  406,  it  was  held  that  a  levee  district,  with 
power  to  contract,  incur  debts,  hire  employees,  with  a  corporate  name  and  per- 
petual succession,  is  a  corporation,  although  not  so  expressly  declared  in  the 
act  of  creation.     "  It  will  be  sufficient  if  the  intent  clearly  appears." 

In  Bow  V.  AUensiown,  34  New  Hampshire,  351;  69  Am.  Dec.  489,  it  was 
held  that  where  no  charter  or  Act  of  incorporation  of  a  town  could  be  found, 
it  might  be  proved  a  town  by  reputation  and  prescription.  So  in  Comm'rs  of 
Bath  V.  Boiffl^  1  Iredell  Law  (No.  Car.),  194,  a  town  was  held  to  be  incorpo- 
rated by  an  Act  granting  lands  "  to  said  town,"  "  for  the  use  and  benefit  of 
the  inhabitants  of  Bath  town,"  &c.,  under  the  care  of  '*  the  commissioners  of 
said  town." 

"  All  the  books  agree  that  no  particular  form  of  words  is  essentia]  to  the 
creation  of  a  corporation.  If  the  legislative  intention  is  manifested  clearly  to 
clothe  an  association  of  persons  with  rights,  privileges,  and  powers,  to  be  en- 
joyed and  exercbed  by  a  collective  name,  and  for  designated  purposes,  and  in  a 
corporate  capacity,  the  association  by  implication  is  a  corporation."  Grangers* 
Life  I*  Health  Ins.  Co.  v.  Kamper^  73  Alabama,  325. 

Where  a  corporation  is  necessary  to  accomplish  the  evident  purpose  of  the 
Art  a  corporate  existence  may  be  inferred  without  express  words  of  creation. 
Walsh  V.  TriL^eeSy  96  New  York,  427,  4:^, 

Judge  DiLLOX,  in  his  celebrated  treatise  on  Municipal  Corporations,  says 
(sect  43) :  ^  Although  corporations  in  this  country  are  created  by  statute,  still 
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the  rule  is  here  also  settled  that  not  only  private  coi*porations  aggregate,  but 
municipal  or  public  corporations,  may  be  established  without  any  particular 
form  of  words  or  technical  mode  of  expression,  though  such  words  are  com- 
monly employed."  Citing  the  principal  case.  "  K  powers  and  privileges  are 
conferred  upon  a  body  of  men,  or  upon  the  residents  or  inhabitants  of  a  town 
or  district,  and  if  the  purposes  intended  cannot  be  carried  into  effect  without 
acting  in  a  coi*porate  capacity,  a  corporation  is  to  this  extent  created  by  im- 
plication. The  question  turns  upon  the  intent  of  the  legislature,  and  this  can 
be  shown  constructively,  as  well  as  expressly."  Citing  Denton  v.  Jackson, 
2  Johnson  Chancery  (New  York),  320  (Kjbnt,  Ch.) ;  Slebbins  v.  Jennings,  10 
Pickering  (Mass.),  172  (Shaw,  C.  J.).  See  Beach  on  Public  Coi-porations, 
vol.  i.,  p.  43. 

In  Inhabitants,  ^c.  v.  Wood,  18  Massachusetts,  193,  the  inhabitants  of  sev- 
eral school  districts  were  empowered  to  raise  money  and  expend  it  for  school 
purposes,  and  this  was  held  to  constitute  them  a  corporation  with  power  to 
take  a  lease  of  land  and  erect  a  schoolhouse.  The  Court  said  :  "  That  they 
are  not  bodies  politic  and  corporate,  with  the  general  powers  of  corporations, 
must  be  admitted ;  and  the  reasoning  and  authorities  advanced  to  show  this 
defect  of  power  are  conclusive.  The  same  may  be  said  of  towns  and  other 
municipal  societies,  which,  although  recognized  by  various  statutes,  and  by 
immemorial  usage,  as  persons  or  aggregate  corporations,  with  precise  duties 
which  may  be  enforced,  and  privileges  which  may  be  maintained,  by  suits  at 
law,  are  yet  deficient  in  many  of  the  powers  incident  to  the  general  character 
of  corporations.  They  may  be  considered,  under  our  institutions,  as  quasi 
corporations,  with  limited  powers,  co-extensive  with  the  duties  imposed  upon 
them  by  statute  or  usage,  but  restrained  from  a  general  use  of  the  authority 
which  belongs  to  these  metaphysical  persons  by  the  common  law.  The  same 
may  be  said  of  all  the  numerous  corporations  which  have  been  from  time  to 
time  created  by  the  various  Acts  of  the  Legislature,  all  of  them  enjoying  the 
power  which  is  expressly  bestowed  upon  them,  and  perhaps,  in  all  instances 
where  the  Act  is  silent,  possessing  by  necessary  implication  the  authority 
which  is  necessary  to  execute  the  purposes  of  their  creation.  They  differ  in 
character  also  from  those  corporations  which  exist  at  common  law,  in  some 
particulars.  It  is  not  necessary  that  our  municipal  corporations  should  act 
under  seal  in  order  to  bind  themselves  or  obligate  others  to  them.  A  vote  of 
the  body  is  sufficient  for  this  purpose ;  and  this  mode  has  prevailed  with  the 
proprietors  of  common  and  undivided  land,  even  in  the  disposition  of  their 
real  property,  contrary  to  the  general  provisions'of  law  respecting  the  transfer 
of  real  estate.  It  will  not  do  therefore  to  apply  the  strict  principles  of  law 
respecting  corporations  in  all  cases  to  these  aggregate  bodies  which  are  cre- 
ated by  statute  in  this  Commonwealth."  To  the  same  effect  Denton  v.  Jack- 
son, 2  Johnson  Chancery  (New  York),  320,  Kent,  Chancellor. 

Legislative  recognition  of  incorporation  is  sufficient.  People  v.  Famham, 
85'  Illinois,  562 ;  Mclntire  v.  Zanesville  Canal  Co.,  9  Ohio,  203 ;  Williams  v. 
Union  Bank,  2  Humphreys  (Tennessee),  339.  As  where  there  was  a  royal  grant 
of  lands  to  a  society,  and  a  statute  recited  that  the  society  was  a  corporation 
holding  lands.     Society  v.  Pawlet,  4  Peters  (U.  S.  Sup.  Ct.),  480. 
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But  a  corporation  will  not  be  created  by  implication  unless  it  is  necessary 
to  effectuate  the  purposes  of  the  creation.  So  held  in  the  case  of  the  Brook- 
lyn Bridge  Company  (  Walsh  v.  Trustees,  jrc,  96  New  York,  427),  where  it  was 
deemed  that  the  purposes  of  the  charter  could  be  effectuated  by  regarding  the 
trustees  as  mere  agents  of  the  municipalities  of  the  cities  of  New  York  and 
Brooklyn,  and  so  not  a  corporation  responsible  for  the  consequences  to  a  third 
person  of  a  negligent  act  of  a  labourer  in  their  employ.  So  a  resolve  of  the 
Executive  Council  of  Massachusetts,  establishing  a  military  company  *'  agree- 
ably to  military  law  "  was  held  not  to  confer  incorporation.  Shelton  v.  Banks, 
10  Gray,  401. 


No.  3  — THE  BAILIFFS,  &a  OF  TEWKESBUKY  v. 
BRICKNELL. 

(c.  p.  1809.) 

RULE. 

Ancient  charters,  of  obscure  or  dubious  meaning,  may 
be  expounded  by  evidence  of  usage. 

The  Bailifb,  fte.  of  Tewkesbury  ▼.  Bricknell. 

a  TsMXkt.  ISO-Ul  (8.  c.  11  R.  R.  537). 

Corporation*  —  Ancient  Charter.  —  Ambiguitjf. 

[120]  The  seller  of  com  by  sample  in  a  market  is  benefited  by  the  market 
as  well  as  the  seller  of  com  which  is  pitched  there  in  bulk  and  sold. 

And  if  he  refuses  to  pay  the  same  toll  which  is  paid  by  the  seller  of  com  in 
bulk,  an  action  on  the  case  lies  against  him  for  the  injury  done  to  the  market 
in  selling  by  sample. 

The  burgage  tenants  in  Tewkesbury  are  not  exempt  from  the  payment  of 
toll  in  the  market  there. 

Ancient  charters,  of  obscure  or  dubious  meaning,  shall  be  expounded  by 
contemporaneous  usage. 

A  grant  of  immunity  to  burgesMS,  their  heirs  and  aoooessors,  was  ex- 
pounded by  the  usage  to  be  a  grant  to  the  burgesses,  corporators  only,  and 
not  to  the  burgage  tenants  and  their  heirs. 

If  the  grantee  of  a  royal  franchise,  as  toll,  grant  an  immunity  thereout, 
and  the  franchise  of  toll  afterwards  became  extinct  by  unity  of  possession  in 
the  CrowUf  the  immunity  does  not  thereby  cease :  and  if  the  Crown  regrants 
the  tolU  the  grantee  must  take  it  stiU  subject  to  the  immunity. 

This  was  an  action  on  the  case ;  the  first  count  of  the  declaration 
stated,  that  the  plaintiffs  on  the  7th  day  of  Januair,  1S07,  and  long 
before,  and  still,  were  lawfully  possessed  of  a  ceitain  market  holden 
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in  Tewkesbury,  upon  a  Wednesday  in  every  week  throughout  the 
year,  except  upon  Christmas-day  when  it  happened  on  a  Wednes- 
day, for  the  buying  and  selling  of  corn  and  grain,  and  other 
merchandises  usually  sold  in  markets,  and  that  by  reason  thereof 
the  plaintiffs  of  right  ought  to  have  a  reasonable  toll  of  all  corn  and 
grain  brought  into  the  market  to  be  sold,  and  there  sold  on  any  such 
market  day,  not  being  com  or  grain  sold  in  that  market  by  or  to 
any  freeman  of  the  borough,  nor  the  corn  or  grain  of  any  other 
person  or  persons  legally  exempt  from  the  payment  of  such  toll, 
that  is  to  say,  one  peck,  to  wit,  two  gallons  and  one  quart,  of  and 
for  every  48  bushels  of  com  or  grain,  each  bushel  containing  9 
gallons  of  com  or  grain,  during  all  the  time  aforesaid  brought 
within  the  said  market  to  be  sold,  and  there  sold,  and  so  in  pro- 
portion for  a  greater  or  lesser  quantity;  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  and  fraudulently  and  mali- 
ciously intending  to  injure  and  prejudice  the  plaintiffs  in  this 
behalf,  and  to  defraud  and  deprive  them  of  a  great  part  of  the  tolls 
and  profits  of  their  market,  and  to  hinder  them  from  enjoying  the 
benefit  and  profit  of  their  market  in  so  ample  and  beneficial 
a  manner  as  of  *  right  they  ought  to  enjoy  the  same,  on  [*121] 
Wednesday  the  7th  of  January,  being  a  market  day,  the  de- 
fendant not  being  a  freeman  of  the  borough,  nor  a  person  legally 
exempt  from  the  payment  of  the  toll,  wrongfully,  injuriously,  de- 
ceitfully, and  fraudulently,  sold  in  the  said  market  in  Tewkesbury, 
to  one  Joseph  Buckle,  then  not  being  a  freeman  of  the  borough,  nor 
a  person  legally  exempt  from  the  payment  of  the  toll,  45  bushels 
of  beans,  by  sample,  that  is  to  say,  of  the  same  and  like  quality 
with  a  small  parcel  of  beans,  which  the  defendant  then  and  there 
produced  to  the  said  Joseph  as  and  for  a  sample  of  the  beans  so 
sold ;  the  said  beans  or  any  part  thereof  not  being  in  the  market  at 
the  time  of  the  sale,  nor  brought  by  the  defendant  into  the  market 
to  be  there  sold,  and  the  defendant  then  and  there  well  knowing 
that  the  said  beans  had  not  been  brought  to  the  market  to  be  sold, 
and  were  not  in  the  market  at  the  time  of  selling  thereof,  the 
defendant  having  wilfully  and  fraudulently  omitted  to  bring  the 
said  beans  to  the  market,  to  deprive  the  plaintiffs  of  the  tolls 
thereof;  whereby  the  plaintiffs  were  prevented  from  taking,  and 
did  not,  nor  could  take  their  toll  due  to  them  as  aforesaid,  of, 
from,  and  out  of  the  said  beans  as  they  might  and  should  have  done 
if  the  same  had  been  brought  and  placed  in  the  market  by  the 
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defendant  to  be  there  sold,  and  had  been  there  sold :  but  lost  and 
were  deprived  of  the  same  toll,  and  could  not  have  and  enjoy  their 
market,  and  the  tolls  and  profits  thereof,  in  so  ample  and  beneficial 
a  manner  as  of  right  they  ought  to  have  had,  and  still  of  right 
ought  to  have  and  enjoy  the  same,  to  wit,  at  Tewkesbury.  There 
were  three  other  counts  in  the  declaration,  varying  from  the  first 
in  some  minute  particulars,  but  not  essential  to  the  statement  of 
this  case :  the  defendant  pleaded  the  general  issue ;  and  the  cause 

was  tried  before  Chambre,  J.,  at  Gloucester,  at  the  Spring  as- 
[*  122]  sizes,  1808,  when  a  verdict  was  found  for  the  plaintiffs  *  with 

Is.   damages,   subject  to  the  opinion  of  this  Court,  on  a 
case,  the  parts  of  which  principally  relied  on  were  as  follows :  — 

A  market  hath  from  time  immemorial  been  holden  at  Tewkes- 
bury on  every  Wednesday  in  the  year,  except  on  Christmas-day 
when  it  happens  to  fall  on  a  Wednesday,  for  the  sale  of  com  and 
other  dead  victuals  and  merchandise.  All  com  and  grain  brought 
into  this  market  to  be  sold,  and  there  sold  in  bulk,  has  from  time 
immemorial  paid  a  toll  of  12  dishes,  amounting  to  one  peck,  on 
every  48  bushels,  and  so  proportionably  more  or  less  according  to 
the  quantity,  unless  the  buyer  or  seller  thereof  hath  been  a  person 
exempt  from  such  toll.  By  an  inquisition  taken  in  the  8th  year 
of  King  Edward  II.,  upon  the  death  of  Gilbert  de  Clare,  Earl  of 
Gloucester,  it  was  found  that  the  Earl,  on  the  day  of  his  death, 
held  in  fee  the  manor  of  Tewkesbury  with  the  appurtenances,  of 
the  King  in  capite,  by  knight's  service.  The  inquisition  enumer- 
ates the  burgages,  customary  tenements,  and  other  lands  in  the 
manor  and  borough  of  Tewkesbury,  and  the  value  of  the  rents  and 
works,  and  the  profits  of  the  Courts  Leet,  and  Borough  Court,  and 
many  other  particulars,  usually  belonging  to  a  feudal  lord  in  those 
times ;  and  the  value  of  the  tolls  of  the  borough  is  found  to  be  100s. , 
and  the  value  of  the  whole  manor  with  the  borough,  £131  5s.  6^. 
This  Gilbert  de  Clare,  by  his  charter  made  in  the  7  Edw.  IL  (recit- 
ing that  William  and  Robert,  formerly  Earls  of  Gloucester  and 
Hereford,  had,  for  them  and  their  heirs,  by  their  charters  granted 
and  confirmed  to  the  burgesses  of  Tewkesbury  and  their  successors, 
the  liberties  therein  mentioned),  granted  and  confirmed  (among 
other  things),  to  the  said  burgesses  of  the  said  borough,  that  they 
should  have  and  hold  their  burgages  by  free  service,  at  the  rent  of 

Is.  for  a  burgage :  And  that  the  same  burgesses  should  be 
[*  123]   quit  of  toll  and  of  custom  within  the  lordships  of  the  *  said 
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Earl  in  the  honour  of  Gloucester,  and  elsewhere  in  England, 
according  to  ancient  usage.  The  honour  of  Gloucester  having 
afterwards  become  vested  in  the  Crown,  Edward  IIL,  by  a 
charter  in  the  second  year  of  his  reign,  containing  an  Inspexi7nu8 
and  recital  of  the  charter  of  Gilbert  de  Clare,  and  particularly 
mentioning  the  said  clause  of  exemption  of  toll  and  custom,  did, 
for  a  fine  made  to  him  by  the  said  burgesses,  grant,  for  him  and 
his  heirs,  that  the  same  burgesses,  and  their  heirs  and  successors, 
burgesses  of  the  same  town,  might  be  quit  for  ever  from  toll, 
pavage,  murage,  pontage,  passage,  keyage,  piscage,  stickage,  and 
stallage,  and  from  all  other  such  like  customs,  as  well  within  the 
liberty  of  the  said  Earls,  as  elsewhere  throughout  all  this  king- 
dom. The  market  in  Tewkesbury,  and  the  tolls,  have  been 
sanctioned  and  confirmed  by  several  ancient  charters  of  the  follow- 
ing dates,  viz.,  the  4th  of  April,  1574,  17  Eliz.  ;  and*  the  18th  of 
October,  3  Jac.  L  :  and  on  the  22d  of  March,  7  Jac.  L  the  King, 
by  charter  of  that  date,  in  consideration  of  £2453  Is.  Ad.  granted 
to  the  bailiffs,  burgesses,  and  commonalty  of  Tewkesbury,  the 
manor  and  hundred  of  Tewkesbury,  and  divers  messuages,  rents, 
fines,  &c.,  therein  particularized,  theretofore  parcel  of  the  posses- 
sions of  Lord  Seymour,  attainted;  also  all  markets,  fairs,  &a, 
within  the  borough,  and  all  fairs,  markets,  stallage,  toll,  toll- 
custom,  customs,  pickage,  &c. ,  within  the  said  borough,  and  the 
reversions  and  profits  of  tolls,  toll-custom,  customs,  and  subsidies 
of  whatever  beasts,  cattle,  things,  and  merchandises,  at  whatsoever 
markets  or  fairs  within  the  said  borough  sold,  or  to  be  sold.  Until 
about  30  or  40  years  back,  all  com  and  grain  was  pitched  in  the 
market-house,  or  street  adjoining,  and  sold  in  bulk.  Since  that 
period,  a  practice  has  gradually  prevailed  of  selling  in  the  market 
by  sample ;  but  in  such  case  the  customary  toll  of  the  com 
has  also  till  lately  *been  taken  by  the  plaintiffs,  when  the  [*124] 
corn  has  been  delivered  in  Tewkesbury.  On  Wednesday 
the  7th  day  of  January,  1807,  the  defendant,  knowing  the  plain- 
tiffs' claim  of  toll  on  com  or  grain  sold  in  their  market,  whether 
by  sample  or  in  bulk,  sold  by  sample  to  one  Joseph  Buckle,  45 
bushels  of  beans,  to  be  delivered  in  Tewkesbury.  At  the  time  of 
the  sale,  the  beans  so  sold  by  the  defendant  to  Buckle  had  not  been 
pitched  in  the  market,  or  paid  toll  as  if  they  had  been  pitched ; 
afterwards,  on  the  14th  day  of  January  in  the  same  year,  these  beans 
were  delivered  by  the  defendant  to  Buckle  in  Tewkesbury.     At  the 
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time  of  the  delivery,  and  while  the  beans  were  in  the  wagon  of 
the  defendant,  the  customary  toll  thereof  was  demanded  of  the 
defendant  by  the  proper  officers  of  the  corporation ;  but  the  defend- 
ant refused  to  permit  them  to  take  the  same.  Buckle  was  at  the 
time  of  this  purchase,  and  continually  since,  seised  and  possessed 
of  one  of  the  ancient  burgage  tenements,  and  paid  the  yearly  rent 
of  Is.  to  the  corporation.  There  was  no  ground  of  exemption  of 
the  beans  in  question  from  the  toll,  unless  it  was  furnished  by 
Buckle  being  such  burgage  tenant,  and  so  far  back  as  the  memory 
of  living  witnesses  went,  no  exemption  had  in  fact  ever  been 
allowed  to  any  person  but  a  freeman  of  the  borough.  Neither  the 
buyer  nor.  the  seller  in  this  case  was  a  freeman ;  all  other  persons, 
except  freemen,  had,  as  far  back  as  the  memory  of  living  witnesses 
went,  always  paid  the  tolls;  and  the  exemption  from  toll  had 
never,  as  far  back  as  those  witnesses  could  remember,  been  claimed 
by  or  allowed  to  a  burgage  tenant  The  question  for  the  opinion 
of  the  Court  was.  Whether  the  plaintiffs  were  entitled  to  recover? 
If  the  Court  should  be  of  opinion  that  they  were  entitled  to  re- 
cover,  the  verdict  was  to  stand:  if  not,   a  nonsuit  was  to  be 

entered. 
[*125]  *This  case  was  twice  most  elaborately  ai^gued,  first  in 
Easter  term,  1809,  by  Manley,  Serjt,  for  the  plaintiffs, 
and  Best,  Serjt,  for  the  defendant;  and  again  in  the  present  term 
by  Williams,  Serjt,  for  the  plaintiffs,  and  Shepherd,  Serjt,  for 
the  defendant 

Arguments  for  the  plaintiffs.  It  was  resolved  in  Ashhy  v.  White^ 
1  Salk.  19 ;  1  Bro.  P.  C.  45 ;  No.  1,  "  Action,  "IRC.  521,  that  the 
right  and  remedy  are  convertibles,  and  that  an  action  well  lies  for 
an  injury  to  the  right,  though  there  be  no  actual  damage.  In  the 
present  case,  however,  an  actual  damage  has  been  sustained.  The 
defendant  acts  injuriously  in  selling  his  com  by  sample  in  the 
market;  for  although  he  takes  advantage  of  the  market  to  sell  his 
goods,  and  although  he  knows  that  toll  is  claimed  for  them,  and 
although  the  toll  indeed  is  equally  due  in  respect  thereof  as  if  it 
were  sold  in  bulk,  yet  as  the  com  is  not  in  the  market  to  be  dis- 
trained, the  defendant  is  guilty  of  a  fraud  in  selling  them  in  such 
a  manner  as  to  deprive  the  plaintiffs  of  the  prompt  remedy  which 
they  have  for  the  toll,  by  taking  it  from  the  bulk  when  the  bulk 
is  brought  into  the  market  The  principle  is  well  established,  that 
a  person  shall  not  at  the  same  time  take  the  benefit  of  the  market, 
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and  deprive  the  lord  of  his  toll.  And  it  is  not  necessary,  in  order  to 
maintain  the  action,  that  the  jury  should  find  actual  fraud  in  fact 
But  they  have  in  fact  found  the  defendant  guilty  of  a  fraud,  for  he 
is  guilty  of  the  premises,  that  is,  of  the  whole  premises  laid  in  the 
declaration,  and  the  fraud  is  averred  there.  **  If  a  man  hath  a 
market  in  one  part  of  the  town  of  D. ,  the  inhabitants  of  another 
part  cannot  build  new  houses,  and  there  in  their  houses  and  shops 
sell  merchandises ;  for  this  is  to  the  damage  of  the  market.  Ad- 
mitted, 2  Ed.  IL  "  2  Eo.  Ab.  123,  C.  pi.  1.  The  word  fraudulently 
in  the  declaration  .does  not  import  actual  circumvention, 
but  any  act  knowingly  *done,  whereby  injury  accrues  to  [*126] 
another  having  an  estate  of  freehold,  or  other  interest ;  and 
upon  such  an  act  the  law  implies  fraud.  This  is  not  damnum 
absque  injurid.  It  is  distinguishable  from  the  case  of  a  mill, 
which  the  lord  is  bound  to  repair  and  the  tenant  to  grind  at 
(Coryton  v.  Lythehy,  1  Saund.  113),  in  this  only,  that  there  is  no 
obligation  on  the  seller  to  come  to  the  market  at  all ;  but  if  he  does 
come,  he  is  bound  and  subject  to  all  the  rights  of  the  persons  hav- 
ing the  tolls.  So,  if  a  person  erects  a  market  within  seven  miles 
of  another,  it  is  of  itself  a  nuisance :  it  is  not  necessary  to  prove  a 
special  damage.  11  H.  VI.  19,  B.  The  Prior  of  Dunstable's  case, 
which  was  not  applicable  to  the  circumstances  in  the  case  of  The 
Bailiffs  of  Tewkesbury  v.  Diston,  6  East,  438,  was  this :  The  prior 
of  Dunstable  declared,  according  to  the  practice  which  then  pre- 
vailed of  pleading  ore  tenus,  "  that  he  was  lord  of  the  town  of 
Dunstable,  and  that  he  had  a  market  twice  in  the  week,  on  Tuesday 
and  Saturday,  and  that  he  and  all  his  predecessors  immemorially 
had  the  correction  of  the  said  market ;  and  that  it  had  immemorially 
been  accustomed,  that  all  butchers  who  sell  their  meat,  or  any 
other  merchants  which  come  to  the  said  market  with  any  other 
wares  or  merchandises  to  sell,  ought  to  sell  it  in  the  high  streets 
of  the  same  town,  on  the  stalls  of  the  prior,  paying  for  every  stall, 
on  the  day  on  which  he  hath  the  market,  one  penny ;  and  that  the 
defendant  is  a  butcher,  and  hath  sold  his  meat  on  the  market  day 
(showing  in  certain  how  much),  within  his  own  house,  secretly, 
(oceuUk,)  and  hath  also  procured  others  to  do  likewise,  whereby  the 
prior  hath  lost  the  advantage  of  his  stalls,  and  also  the  survey  of 
the  said  market,  to  the  injury  and  damage  of  the  said  prior.* 
This  is  a  plain  and  intelligible  declaration,  and  a  very  good  one. 
The  defendant  pleads  in  bar  to  the  action,  **  that  he  lives  in  a 
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house  in  the  towu  of  Dunstahle,  and  that  all  householders 
[♦127]  in  the  said  ♦town  have  immemorially  used  to  sell  their 

wares  and  merchandises  every  market  day  in  their  own 
houses,  or  where  they  please,  and  that  the  defendant  did  so ;  and 
prays  judgment  of  the  action.*  Cottesmore,  C.  J.,  determined, 
that  the  defendant's  prescription  was  not  to  the  purpose,  but  was 
inconsistent  with  the  right  of  the  prior,  which  is  bad.  8.  C.  Bro. 
Ab.  Prescription,  pi.  98.  For  if  the  prior,  he  says,  hath  a  market 
in  the  town,  and  is  lord  of  the  town,  you  cannot  prescribe  (t.  e. 
generally)  to  sell  meat  in  your  own  house  on  market  days,  for  the 
market  cannot  be  but  in  place  overt ;  and  the  prior  then  loses  the 
advantage  of  his  market,  if  they  sell  their  merchandises  in  their 
houses ;  and  inasmuch  as  he  also  hath  the  correction  of  the  market, 
and  to  see  whether  the  things  which  are  there  sold  are  lawful  and 
fit  to  be  sold  (the  which  cannot  be  assayed  by  his  officers  if  they 
be  not  in  open  market,  and  he  also  loses  his  toll  of  the  things 
sold;;  therefore,  since  the  market  belongs  to  the  prior,  whom  it 
behoveth  that  it  shall  be  holden  in  the  market  place  ordained  for 
it,  he  (the  defendant)  cannot  keep  the  market  in  his  own  house, 
but  in  the  common  place  on  the  market  day,"  wherefore  the  Court 
disallowed  the  plea,  and  the  defendant  craved  leave  to  imparle; 
and  afterwards,  11  H.  VI.  25,  0.  amended  his  plea,  and  pleaded 
**  that  Dunstable  was  an  ancient  borough,  and  that  there  was  an 
immemorial  custom  therein,  that  every  burgess  seised  of  a  house 
therein,  adjoining  to  the  high-street,  may  sell  on  the  market  day 
all  his  wares  and  merchandises  in  the  shops  within  the  same 
house,  abutting  on  and  adjoining  to  the  high-street,  and  that  the 
officers  of  the  prior  have  immemorially  had  the  purview  and  cor- 
rection of  all  things  sold  on  the  stalls  of  the  prior;  and  that  the 
defendant  was  seised  in  fee  of  a  house  adjoining  to  the  high-street, 
and  there,  in  the  said  house,  in  a  shop  adjoining  the  high-street, 

sold  his  meat,  as  he  lawfully  might "  The  plaintiff  demurs 
[♦  128]  to  the  insufficiency  of  the  ♦amended  plea  for  two  reasons : 

first,  that  it  did  not  answer  the  allegation  of  the  defendant 
having  procured  others  to  do  the  same ;  upon  which  the  defendant 
again  amends,  by  enlarging  the  averment  of  the  custom,  so  as  to 
include  the  selling  by  others  within  such  shops;  and  secondly, 
the  plaintiff  objects,  that  he  had  averred  in  his  declaration  that 
the  defendant  had  sold  the  meat  in  his  house  occulta,  and  that  the 
defendant's  plea  was  no  answer  thereto.     The  defendant,   being 
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unable  to  controvert  the  law,  amends  his  plea  again,  by  adding  a 
traverse,  "  without  this,  that  the  defendant  sold  the  meat,  secretly, 
occultiy  in  his  house,  as  the  plaintiff  supposes,"  and  the  plaintiff 
takes  issue  on  the  fact  It  is  a  principle  in  pleading,  that  the 
traverse  must  be  of  the  most  material  fact,  the  issue  of  which  will 
decide  the  cause  one  way  or  the  other.  It  therefore  results  from 
the  defendant's  own  pleadings  that,  if  the  act  was  done  secretly, 
the  defendant  was  not  within  his  custom,  and  the  prior's  general 
right  must  prevail ;  and  the  case  establishes  this  principle,  that  if 
a  lord  of  a  market  be  entitled  to  toll,  no  one  can  come  and  sell  in 
that  market  but  in  that  particular  way  which  will  yield  the  toll  to 
the  lord ;  and  that  if  he  sells  in  a  different  manner  from  what  he 
ought  to  do,  the  lord  may  maintain  an  action  against  the  seller. 
In  The  Bailiffs  of  Tewjceshury  v.  Diston,  6  East,  460,  Lord  Ellen- 
BOKOUGH,  C.  J. ,  was  of  the  same  opinion ;  for  he  says,  **  Assuming 
that  a  seller  (whose  case  is  very  different  from  that  of  a  buyer), 
would,  under  the  circumstances,  be  liable  to  this  species  of  action,  as 
for  a  sale  to  the  prejudice  of  the  plaintiff's  market,  does  it  follow 
as  a  consequence  that  the  buyer  would  also  be  so  ?  The  seller  has  it 
in  his  choice  whether  he  will  sell  by  sample  or  not  a  commodity 
not  then  locally  brought  by  him  within  the  limits  of  the  market 
where  the  sale  takes  place :  but  the  buyer  may  have  no  such  elec- 
tion :  he  cannot  compel  the  farmer  to  bring  his  com  in  bulk 
to  the  market;  and  if  he  be  restrained  *  from  buying  any  [*129] 
com  but  what  is  actually  brought  into  the  market,  he  may 
be  entirely  precluded  from  buying  of  com,  by  the  discontinuance 
of  all  resort  to  the  market  by  persons  dealing  in  that  commodity 
in  bulk  :  he  may  therefore  be  driven  to  the  necessity  of  buying  of 
com  in  this  way,  or  of  wanting  it  altogether.  * 

Secondly,  The  defendant  has  shown  no  exemption  from  toll.  The 
grant  to  be  quit  of  toll  is  a  royal  franchise,  and  if  granted  to  a  man 
and  his  heirs,  it  will  descend  first  to  his  patemal,  and  on  their 
failure,  to  his  matemal  heirs,  like  any  other  estate  of  inheritanca 
Plowd.  445,  last  line.  But  the  immunity  granted  by  Gilbert  de 
Clare  is  to  his  burgesses  and  their  successors,  not  to  his  heirs: 
these  words  in  a  royal  grant  would  of  themselves  create  a  corpora- 
tion; and  in  the  subsequent  grant  of  Ed.  III.  they  clearly  have 
that  effect;  and  the  immimity  goes  to  the  corporators,  although 
the  word  heirs  is  there  joined  with  successors.  If  it  had  been  a 
grant  of  a  like  immunity  to  Gilbert  de  Clare  and  his  heirs,  ei 
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teTientibtis  suis,  it  would  have  had  a  different  effect  The  fine  too 
was  made  to  Ed  IIL  by  the  buigesses,  that  is,  in  their  corporate 
capacity :  the  case  too  finds  that  the  toll  has  immemorially  been 
paid  by  all  except  freemen,  whereas  these  grants,  7  Ed.  II.  and 
11  Ed.  III.,  are  long  within  the  time  of  legal  memory.  But  if  the 
grant  was  to  the  burgage  tenants,  there  is  sufficient  ground  to 
presume  either  a  forfeiture,  a  surrender,  or  an  extinction  of  the  im- 
munity. The  grant  of  11  Ed.  III.  would  have  been  superfluous  if 
the  grantees  were  before  free  of  tolls ;  therefore  it  must  be  presumed 
that  they  had,  up  to  that  time,  paid  toll,  and  Lord  Coke,  2  Inst 
221,  lays  it  down  that  if  the  king,  or  any  of  his  progenitors,  have 
granted  to  any  to  be  discharged  of  the  toll  of  a  market,  either 
generally  or  specially,  this  grant  is  good  to  discharge  him  of  all 

tolls  to  the  king's  own  fairs  or  markets,  and  oif  the  tolls, 
pi30]  which,    together  with  any  fair  or  market,    *have  been 

granted  after  such  grant  of  discharge;  but  cannot  discharge 
tolls  formerly  due  to  subjects,  either  by  grant  or  prescription ;  * 
and  since  it  is  found  that  the  toll  has  been  immemorial,  it  follows 
that  these  grants  of  immunity  made  within  time  of  memory  must 
be  void.  For  neither  does  it  appear  that  Gilbert  de  Clare  was  ever 
lord  of  this  market,  so  that  he  could  grant  the  immunity,  nor  that 
the  borough  of  Tewkesbury  and  market  was  parcel  of  the  honour 
of  Gloucester,  any  more  than  of  the  honour  of  Hereford,  and  that  as 
such  they  came  to  the  hands  of  the  Crown  when  the  honour  of 
Gloucester  escheated;  nor  does  it  appear  that  it  was  not  an 
independent  manor;  and  from  the  circumstance  found  in  the 
inquisition,  that  Gilbert  de  Clare  died  seised  of  the  manor  of 
Tewkesbury  held  of  the  Crown  in  capiie,  the  inference  of  law  is 
that  it  was  an  independent  manor.  [Mansheld,  C.  J.  At  the 
time  of  the  grant  of  Gilbert  de  Clare,  he  was  entitled  to  grant  this 
immunity ;  for  it  must  be  understood  by  this  case,  that  he  was  lord 
of  the  market,  though  it  is  not  expressly  so  stated,  and  if  the  doubt 
had  been  suggested  at  the  trial,  the  jury  would  not  have  hesitated 
on  the  evidence  of  this  inquisition  to  find,  that  he  was  such,  as 
well  as  lord  of  the  borough,  and  at  the  time  of  the  grant  of  11  Ed. 
III.  it  must  also  be  taken  that  the  market  was  in  the  Crown,  for 
the  case  states,  that  the  honour  of  Gloucester  afterwards  becoming 
vested  in  the  Crown,  Ed.  III.  made  a  new  grant  to  the  burgesses 
of  the  same  town,  which  infers  that  the  grant  was  made  in  conse- 
quence of  the  honour  so  coming  to  the  Crown ;  and  it  must  therefore 
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be  assumed  that  the  manor  and  hundred  of  Tewkesbury  was  part  of 
the  honour  of  Gloucester.  ] 

Arguments  for  the  defendant  No  fraud  has  been  especially 
found  by  the  jury,  nor  does  the  case  contain  any  facts  on  which  the 
Court  can  fairly  build  an  inference"  of  fraud.  And  unless 
the  jury  had  found  that  the  *  defendant  sold  in  fraud  of  the  [*  131] 
market,  the  action  cannot  be  maintained.  The  rule  is  laid 
down  too  largely,  that  upon  every  act  of  one  man  detrimental  to 
another  an  action  lies ;  the  act  done  must  be  illegal  Where  an 
act,  in  itself  indifferent,  becomes  unlawful  if  done  with  a  particular 
intent,  the  intent  must  be  expressly  found.  Hex  v.  Wood/all,  5 
Burr.  2667.  And  the  act  is  not  necessarily  fraudulent  unless  the 
plaintiff  can  show  that  it  was  impossible  it  could  be  done  for  an 
honest  purposa  Here  the  value  of  the  toll,  which  is  only  one  part 
in  170,  is  so  small,  that  it  not  only  is  possible  that  the  com  might 
be  sold  by  sample  without  any  view  to  evade  the  toll,  but  it  is 
difficult  to  conceive  that  such  a  minute  fraction  could  in  any  degree 
influence  the  defendant's  choice  of  the  mode  of  selling.  There  are 
other  motives  of  much  greater  impoi-tance  to  influence  the  mode  of 
sale.  It  would  in  fact  be  impracticable  now  to  pitch  and  sell 
in  bulk  all  the  com  sold  in  many  markets :  Mark-lane,  for  instance, 
would  not  contain  the  hundredth  part  of  what  is  there  sold.  The 
greater  convenience  of  selling  by  sample,  the  saving  of  expense  by 
not  bringing  the  com  to  market,  and  carrying  it  back  if  unsold,  the 
greater  facility  of  proportioning  the  supply  to  the  demand,  and 
thereby  preventing  the  article  from  being  depreciated  in  a  glutted 
market,  which  very  facility  renders  the  average  price  of  the  com 
ultimately  lower  to  the  consumer,  as  well  as  more  commodious  to 
the  seller,  are  all  considerations  of  incomparably  greater  weight, 
and  must  be  presumed  to  have  influenced  the  intent  much  rather 
than  the  fraudulent  motive  imputed ;  and  unless  the  jury  expressly 
find  the  fraud,  the  Court  will  not  presume  it  10  Co.  Eep.  56, 
which  is  a  case  of  fraud  in  law;  Givpi  v.  Poole,  2  Lutw.  1560; 
Blakey  v.  Dimsdale,  Cowp.  661.  Lord  Mansfield's  judgment  In 
the  Prior  of  Dunstable*8  case,  the  question  of  fraud  was  ex- 
pressly raised  by  the  traverse.  This  is  damnum  absque  *  in-  [*  132] 
jurid.  Ashhy  v.  White  was  the  case  of  an  unlawful  act,  but 
there  is  no  unlawful  act  here.  No  case  has  been  cited  to  show  that 
sale  by  sample  is  of  itself  unlawful ;  if  it  were,  many  districts  in 
England  would  be  wholly  destitute  of  the  means  of  purchasing 
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corn.  And  with  reference  to  the  rights  of  the  lord  of  a  market,  so 
long  as  the  public  convenience  required  that  the  com  should  be 
pitched  there  in  bulk,  so  long  was  the  lord  entitled  to  his  toll ; 
but  his  rights  cannot  be  enlaiged  as  the  circumstances  of  the  country 
vary,  and  so  soon  as  the  practice  of  selling  it  in  bulk  ceases,  the 
lord's  right  to  toll  is  gone.  Where  a  seller  takes  the  advantage  of 
the  land  and  the  convenience  afiforded  by  the  lord  of  the  market, 
and  eludes  the  toll,  he  may  be  subject  to  an  action ;  but  upon  a 
sale  by  sample,  neither  the  buyer  nor  the  seller  enjoys  the  same 
advantages  as  upon  a  sale  in  bulk.  Anciently  the  only  mode  used 
was  the  selling  the  commodity  in  bulk.  The  advantages  which  it 
gave  were,  the  immediate  and  positive  transfer  of  the  property  by 
sale  in  market  overt,  the  advantage  of  the  testimony  of  the  clerk  of 
the  market  witnessing  the  sale,  the  correction  of  the  lord  of  the 
market,  to  see  that  the  quality  of  the  goods  was  proper,  and  that 
the  weight  and  measure  were  just  All  these  advantages  are  want- 
ing in  the  salfe  by  sample ;  in  all  these  respects  it  is  no  better  than 
a  common  private  contract  between  one  man  and  another.  If  two 
persons  meet  in  a  market  and  conclude  a  sale  of  goods  they  have  at 
home,  without  showing  a  sample,  it  will  not  be  contended  that  this 
is  such  a  sale  in  the  market  by  which  the  lord  is  defrauded  of  his 
toll.  It  is  true  that  if  one  met  another  coming  to  the  market  with 
goods  to  sell,  and  should  induce  him  to  turn  back,  an  action  would 
lie.  Yard  v.  Ford,  2  Saund.  171 ;  1  Lev.  296.  An  action  lay ; 
but  that  was  where  the  defendant,  without  even  colour  of  a  patent, 

erected  a  market,  to  the  nuisance  of  the  plaintiff's  market, 
[*  133]  for  other  men  to  sell  *  their  goods,  not  to  sell  his  own ;  but 

if  a  man  opens  a  shop  near  a  market,  and  sells  goods  therein, 
which  he  would  otherwise  have  brought  to  the  market,  or  if  in  his 
way  to  the  market  with  goods  he  stops  short  and  makes  a  contract 
for  them,  neither  act  is  any  injury  to  the  market  Is  it  to  be  con- 
tended that  if  a  factor  sells  by  sample  in  Mark-lane  a  thousand 
quarters  of  com  now  in  Riga,  to  be  delivered  in  Gibraltar,  that  toll 
is  due  for  it  in  Mark -lane.  It  would  be  equally  reasonable  to  hold 
that  an  action  lies  against  a  man  for  not  bringing  his  goods  into 
the  market,  or  for  making  a  private  contract  in  the  market  place, 
as  to  say  that  he  may  not  make  a  private  contract  there,  exhibiting 
a  sample  at  the  same  tima  The  acts  here  supposed  are  not  liko 
the  Prior  of  Dunstable^s  case.  It  appears  that  the  defendant  there 
had  procured  others  to  come  and  sell  in  his  shop,  not  in  their  own 
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houses,  for  the  Court  answers  to  his  first  plea,  "  You  cannot  pre- 
scribe to  sell  meat  in  your  own  house  on  market  days,  for  the 
market  cannot  be  but  in  place  overt ;  "  and  afterwards,  *"  The  market 
must  be  holden  in  t<he  market-place  ordained  for  it ;  he  cannot  hold 
market  in  his  own  house,  but  in  the  common  place  on  the  market 
day ; "  so  that  the  case  in  that  point  of  view  amounts  to  no  more 
than  that  of  Yard  v.  Ford.  But  it  may  also  be  admitted  that  the 
traverse  on  the  word  occulta  was  material,  because  the  plea  there 
does  not  deny  that  toll  was  due  to  the  prior  for  goods  so  sold  in 
shops,  and  the  secrecy  of  the  sale  prevented  his  collecting  it  In 
the  case  of  Dorking  market,  tried  before  Heath,  J.,  a  man  had 
fitted  up  an  inner  room  in  a  public-house,  and  com  was  pitched,  and 
sold  there;  and  the  plaintiff  recovered  against  him  on  the  same 
ground  as  in  the  Prior  of  Dunstable's  case,  because  it  was  done 
secretly.  A  principle  may  be  extracted  from  the  case  of  The 
Bailiffs  of  Tewkesbury  v.  Diston  rather  in  favour  of  the 
defendant,  for  it  may  with  equal  justice  be  said,  that  *  if  a  [*  134] 
buyer  would  not  buy  except  in  the  market,  the  seller  would 
bring  his  goods  to  market,  because  he  could  not  sell  elsewhere :  but 
by  law  every  man  is  at  liberty  to  bring  his  goods  to  market  or  not, 
provided  he  does  not  conspire  with  others,  so  as  to  prevent  their 
attending  the  market 

Secondly,  as  to  the  exemption.  —  Toll  is  not  incident  to  a  mar- 
ket, it  must  be  created  by  grant ;  and  though  it  is  now  due  to  the 
corporation  of  Tewkesbury,  it  does  not  follow  that  it  was  due  to 
the  lord  of  the  market  from  the  burgesses  before  the  grant  of  7  Ed. 
II.  That  grant  indeed  recognizes  a  then  subsisting  immunity ;  for 
it  confirms  to  the  burgesses  of  the  borough  to  be  quit  of  toll  and  of 
custom,  according  to  ancient  usage.  If  that  is  to  be  construed  as 
immemorial  usage,  then  the  burgesses  never  were  subject  to  toll  at 
all;  and  to  whomsoever,  and  by  whomsoever  these  tolls  were 
originally  granted,  they  were  granted  not  payable  by  the  burgesses 
of  Tewkesbury.  For  although  long-continued  usage  is  a  ground  to 
support  a  prescription  for  toll,  yet,  if  a  time  can  be  shown  when 
toll  was  not  paid,  it  will  destroy  the  prescription.  The  words 
"  according  to  ancient  usage "  do  not  imply  that  the  privileges 
granted  are  merely  commensurate  with  ancient  usage,  and  the 
grantor,  at  the  same  time  that  he  granted  by  this  charter  some  new 
immunities,  clearly  recognized  that  others  susbsisted  by  ancient 
usage.     If  a  forfeiture  had  been  committed,  these  words  would  have 


272  CORPORATION.  —  PART  I. 

Ho.  8.  —  The  Bailiffs,  &o.  of  Tewkeflmry  t.  Bricknell,  S  Taunt  184-186. 

limited  his  right,  and  he  could  have  resumed  only  what  he  had  so 
granted ;  he  could  not  have  determined  the  earlier  exemptions,  nor 
entitled  himself  to  more  toll  than  he  had  before  this  charter. 
[Heath,  J. ,  observed  that  anciently  the  kings  used  to  renew  all 
the  corporate  charters  at  the  beginning  of  their  reigns,  and  re- 
ceive a  fine  for  them.     Madoxfirma  burgi.]    Although  the  Crown 

cannot  grant  away  or  extinguish  the  previously  granted 
[*  135]  *  rights  of  a  subject,  it  may  release  its  own  subsisting  tolls, 

and  every  lord  of  a  market  may  do  the  same.  The  bur- 
gesses to  whom  this  exception  is  granted  are  the  same  burgesses  to 
whom  Gilbert  de  Clare  had  granted  his  burgage  tenements  at  a 
shilling  rent, — the  burgage  tenanta  [Mansfield,  C.  J.  It  prob- 
ably happened  in  this  corporation,  as  in  many  others,  that  the  first 
members  were  the  holders  of  the  burgage  tenements ;  and  therefore 
so  long  as  burgage  tenants  were  elected  they  would  enjoy  the  im- 
munity, but  when  they  ceased  to  be  elected,  the  rights  of  the 
burgage  tenants  not  elected  would  from  that  time  also  cease.] 
When  the  honour  of  Gloucester  came  to  the  Crown,  nothing  could 
come  with  it  but  that  which  had  remained  with  Gilbert  de  Clare, 
and  if  the  tenants  were  rendered  free  by  his  charter,  the  re-union  of 
the  honour  with  the  Crown  would  vest  in  the  Crown  only  the  tolls 
which  that  nobleman  had,  not  those  which  he  had  not  And  if 
the  buigage  tenants  were  free  before,  the  charter  of  11  Ed.  III., 
granting  an  exemption  to  the  burgesses  and  their  successors,  could 
not  derogate  from  their  rights ;  the  only  consequence  is,  that  the 
grant  operates  nothing.  It  is  suggested  that  the  exemption  might 
be  forfeited ;  but  it  could  not  be  forfeited  by  the  act  of  a  majority, 
it  could  only  be  forfeited  by  the  acts  of  all  the  individuals.  If, 
however,  there  were  ceitain  tolls  from  which  de  Clare's  charter  did 
not  exempt  the  burgage  tenants,  it  is  for  the  plaintiffs  to  show  by 
evidence  what  were  the  particular  exceptions. 

Arguments  in  reply.  —  It  is  clear  the  first  charter  was  a  grant  to 
the  burgesses  in  their  corporate  capacity,  and  not  to  the  buigage 
tenants  in  right  of  their  tenures.  The  contrary  is  not  to  be  in- 
ferred from  their  being  called  by  a  name  derived  from  their  tenures ; 
they  were  so  called  because  burgesses,  in  those  days,  were  not  so 

much  distinguished  from  strangers  by  any  other  circum- 
[*136]  stance,  as  *by  the  certainty  of  their  service  due  in  respect 

of  their  burgage  tenements;  but  to  make  the  exemption 
descend  to  their  heirs,  it  must  be  granted  to  them  and  their  heirs. 
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Again,  although  100s.  are  found  to  be  the  value  of  the  toll  of  the 
borough,  the  Earl  of  Gloucester  might  hold  it  in  farm  of  the  Crown, 
and  may  have  granted  an  exemption  which  it  was  not  his  to 
bestow.  Neither  could  King  Edward  IIL  grant  an  effectual  ex- 
emption throughout  all  England,  but  only  in  such  places  where  he 
had  the  lordships.  Supposing,  however,  that  Gilbert  de  Clare  was 
entitled  to  these  tolld,  and  that  he  made  a  valid  grant  to  the 
burgage  tenants,  yet  the  case  finds,  that  on  the  attainder  of  Lord 
Seymour,  the  manor  became  vested  in  the  Crown ;  upon  that  re- 
union, the  toll,  which  is  a  royal  franchise,  became  extinct  by 
unity  of  possession,  and  the  immunity  which  had  been  previously 
granted  out  of  it  became  extinct  also.  43  Ass.  pi.  10 ;  Palm.  82. 
[Heath,  J.  The  attainder  and  unity  of  possession  could  not  affect 
the  rights  of  the  burgesses.  Mansfield  C.  J.  The  new  grant  by 
James  L  could  only  operate  to  pass  the  market  such  as  it  was  be- 
fore the  attainder ;  the  Crown  could  not  re-grant  the  toll,  free  from 
any  exemptions  which  then  existed.  Lawrence,  J.  If  the  lord 
of  a  manor  grant  away  part  of  his  rights  to  his  tenants,  his  subse- 
quent crime,  forfeiting  the  rest,  cannot  revoke  his  prior  grant  It 
might  as  well  be  said  that  if  the  lord  of  a  manor  release  to  his 
tenants  all  his  services,  his  attainder  will  revive  them.  ]  There  is 
at  least  good  cause  arising  from  the  perpetual  disuse,  for  the  Court 
to  presume,  either  that  the  burgage  tenants  had  by  some  act  for^ 
feited  their  franchise,  or  otherwise  that  it  has  been  surrendered  by 
the  individual  tenants  who  were  entitled  to  it,  since  it  has  never 
been  allowed,  and  these  charters  have  never  before  been  brought 
forward  or  known  to  exist,  et  de  non  apparentilms  et  non  existentibus 
eadem  est  lex;  or  that  it  has  been  extinguished  by  unity  of 
possession.  As  to  the  *  merits,  the  reason  why  no  adjudged  [*  137} 
case  is  to  be  found,  is,  that  the  sellers  by  sample,  in  order  to 
quiet  the  lords  of  the  markets,  on  the  first  introduction  of  sale  by 
sample,  have  generally  paid  the  toll.  The  Prior  of  Dunstable's  case 
can  be  supported  only  on  this  ground,  that  if  the  defendant,  who  had 
a  house  adjacent  to  the  market,  did  not  sell  in  it  according  to  the 
custom  of  the  borough,  he  was  bound  to  come  to  the  market,  and 
sell  at  the  prior's  stalls;  and  that  by  his  selling  otherwise,  the 
prior  was  deprived  of  that  toll  which  he  would  have  had  if  the 
meat  had  been  sold  at  his  stall :  tha^  case  is  not  in  principle  dis- 
tinguishable from  this.  If  on  a  sale  by  sample  neither  buyer  nor 
seller  enjoys  all  the  advantages  of  the  market,  .it  is  the  fault  of  the 
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seller,  who  may  pitch  his  corn  if  he  will,  and  although  he  chooses 
to  waive  the  right,  he  cannot  thereby  lawfully  deprive  the  lord 
of  his  toll. 

The  Court  [observed  that  the  case  had  been  aigued  in  a  masterly 
manner,  and]  took  time  to  consider  of  their  ju(]^ment,  which  was 
on  this  day  pronounced  by 

MANsnELD,  C.  J.  This  in  effect  is  an  action  brought  against 
the  defendant  for  selling  com  in  the  market  of  Tewkesbury  by 
sample,  which  is  alleged  in  the  declaration  to  be  done  fraudulently, 
and  injuriously  to  the  plaintiffs ;  that  is,  not  fraudulently  accoid- 
ing  to  the  common  sense  of  the  word,  but  only  fraudulently  because 
injuriously,  as  depriving  the  plaintiffs  of  a  toll  to  which  they  are 
entitled.  The  Chief  Justice  here  referred  to  the  material  parts  of 
the  declaration.  The  first  question  w^hich  arises  on  this  case  is, 
whether  the  selling  by  sample  in  the  market  is  an  injury  to,  or  a 
fraud  on,  the  persons  who  have  a  right  to  toll  on  goods  sold  in  the 
market  The  second  is,  whether,  supposing  the  plaintiffs  have 
such  a  right  in  general,  they  have  such  a  right  against 
[*  138]  persons  *  claiming,  in  the  manner  here  stated,  to  be  exempt 
from  payment  of  the  toll.  As  to  the  first  point,  it  is  very 
extraordinary  that  no  cases  are  found  to  have  been  decided  on  the 
question ;  for  neither  have  any  of  the  counsel  in  the  cause  men- 
tioned such,  nor  has  any  such  occurred  to  the  Court  Considering 
that  the  origin  of  markets  is  by  grant  from  the  king,  or  prescription, 
which  prescription  supposes  a  grant,  a  lord  of  a  market  must  neces- 
sarily have  a  right  of  action  against  any  person  who  injuriously 
deprives  him  of  toll  accruing  in  that  market  That  being  so,  then 
comes  the  question  on  the  sale  by  sample ;  which  mode  of  sale, 
though  certainly  not  very  recent  in  Tewkesbury,  nor  in  many  other 
towns,  is  comparatively  modem.  It  has  now  in  a  great  measure 
superseded  the  ancient  practice ;  but  anciently,  when  the  communi- 
cation throughout  the  country  was  more  rare  and  difficult,  it  was  a 
great  convenience  both  to  the  buyer  and  seller  to  have  a  common 
place  of  meeting,  to  barter  and  sell  their  goods ;  and  even  now  it 
certainly  is  to  a  degree  a  convenience;  but  at  the  same  time  it 
operates  as  a  tax  on  the  commodity,  by  enhancing  the  price,  and 
by  the  restriction  which  is  imposed  on  the  operations  of  trade,  if 
persons  may  not  buy  or  sell  but  in  that  market  One  question  is, 
whether  they  who  sell  by  sample  have  any  benefit  from  the  market ; 
and  it  is  said,  that  if  they  could  not  sell  by  sample,  but  were  com- 
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pelled  to  pitch  their  com  in  bulk,  they  would  not  go  there  at  all, 
but  would  sell  at  their  own  houses ;  and  that  therefore  the  market 
is  not  beneficial  to  them ;  but  on  the  other  hand  they  have  a  benefit 
from  frequenting  the  market,  for  they  find  there  customers,  persons 
ready  to  buy;  therefore  by  going  to  the  market,  they  have  the 
benefit  of  the  market  If  so,  then  the  lord  of  the  market  ought  not 
to  be  deprived  of  the  benefit  of  the  toll  which  is  his  due  for  goods 
sold  by  persons  taking  the  benefit  of  the  market  And  the 
Prior  of  Dunstable's  case  is  a  very  strong  *  authority  that  a  [*  139] 
person  taking  the  benefit  of  a  fair  shall  pay  the  duties  of 
it ;  and  consequently,  to  persons  taking  advantage  of  a  market,  and 
selling  there  by  sample,  the  principle  of  that  case  strongly  applies. 
The  circumstances  of  that  case  are  quite  immaterial,  but  the  prin- 
ciple thereby  established  is,  that  where  a  person  does  anything 
injurious  to  the  right  of  a  market,  the  lord  of  the  market  shall 
have  an  action.  In  Moseleyv,  fierson,  4  T.  R  104,  Lord  Kenyon, 
G.  J. ,  held  it  a  clear  fraud  on  a  market  to  sell  goods  by  sample 
therein.  He  says,  ''  If  the  plaintiff's  demand  had  arisen  on  con- 
tracts of  sale  by  sample,  he  would  have  brought  a  different  kind  of 
{tction :  an  action  for  the  fraud  in  not  bringing  the  goods  into  the 
market ; "  he  refers  to  no  authority,  but  states  it  as  a  clear  principle 
in  his  mind,  that  if  a  person  sold  by  sample  in  the  market,  it  would 
give  an  action,  as  for  an  injury  to  the  market  Upon  this  ground 
then  we  are  of  opinion  that  the  present  action  well  lies,  unless  the 
defendant  brings  himself  within  the  exception.  Here  the  Chief 
Justice  read  that  part  of  the  case  which  states  the  charter  of  Gilbert 
de  Clare,  and  observed  that  a  great  deal  of  evidence  was  stated  there 
which  might"  better  have  been  omitted,  and  that  facts  to  be  there- 
upon found  by  the  jury,  might  more  properly  have  been  substituted. 
The  words  "  according  to  ancient  usage, "  are  certainly  very  impor- 
tant, and  on  the  one  side  have  been  relied  on  as  affordiug  aa 
argument  that  the  exemption  contended  for,  was  pre-existing  by 
ancient  usage ;  but  they  afford  a  very  strong  inference  on  the  other 
side  also,  that  it  may  be  a  grant  of  no  other  exemption  than  the 
burgesses  anciently  used,  and  so  may  be  no  grant  of  exemption  at 
all :  and  it  is  very  remarkable,  that  the  charter  speaks  not  of  tolls 
in  Tewkesbury,  but  in  the  honour  of  Gloucester,  and  throughout 
all  England;  and  further,  it  is  not  in  respect  of  their  bur- 
gage estates ;  for  in  the  first  charter  it  is  not  granted  to  *  the  [*  140] 
burgesses  and  their  heirs,  but  to  the  burgesses  and  their 
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successors.  Then  the  later  grant  by  Edward  IIL  is  to  the  burgesses, 
their  heirs  and  successors,  to  be  free  of  all  toll,  pavage,  murage, 
pontage,  passage,  with  other  general  words.  Now  one  of  those 
•words,  heirs  and  successors,  must  be  improper;  the  first,  if  the 
grant  be  to  a  corporation,  and  the  second,  if  the  grant  be  to  the 
burgage  tenants.  But  it  is  observable  that  this  last  is  not  a  grant 
of  an  exemption  from  toll  in  any  particular  market,  and  least  of  all 
in  the  market  of  Tewkesbury.  Then  comes  the  charter  of  Elizabeth, 
and  the  charter  of  Jac.  I.,  whereby  Jac  1.  granted  to  the  bailiffs 
and  burgesses  of  Tewkesbury  the  manor  and  hundred  of  Tewkesbury, 
and  all  fairs,  markets,  stallage,  toll,  toll-custom,  customs,  pickage, 
&C. ,  and  the  reversions  and  profits.  The  case  then  states,  that  for 
40  years  past  a  practice  has  gradually  prevailed  of  selling  in  the 
market  by  sample,  and  that  the  corporation  has  received  toll  when 
the  corn  has  been  delivered  in  Tewkesbury :  that  the  defendant 
knowing  the  plaintiff's  claim  of  toll  upon  com  and  grain  sold  in 
their  market,  whether  by  sample  or  in  bulk,  sold  by  sample  to  one 
Buckle  45  bushels  of  beans,  to  be  delivered  in  Tewkesbur}^  which 
had  not  been  pitched  in  the  market  or  paid  toll,  and  that  the 
defendant  refused  to  pay  toll ;  that  Buckle  was  at  that  time  seised 
and  possessed  of  a  yearly  burgage  tenement,  and  paid  Is,  burgage 
rent  to  the  corporation ;  and  it  is  further  stated  that  there  was  no 
ground  of  exemption,  except  that  Buckle  was  seised  of  a  burgage 
tenement ;  and  that  no  exemption  had  ever  been  remembered  to  be 
allowed  to  any  but  the  freemen  of  the  borough.  The  question, 
then,  is,  whether  on  these  charters  and  facts  together  an  exemption 
is  made  out  for  a  person  having  no  other  claim  than  as  the  pro- 
prietor of  a  burgage  tenement ;  and  the  charters  are  so  general  and 

so  loose,  that  they  ought  to  be  expounded  by  that  usage, 
[•141]  which    has    immemorially    *  prevailed.     The    charter    of 

Gilbert  de  Clare  might  have  exempted  burgage  tenants 
from  the  tolls  of  the  market,  but  it  does  not  appear  that  it  did 
so ;  and  from  time  immemorial  no  such  exemption  has  been  allowed 
to  buigage  tenants.  As  to  the  word  successors,  it  applies  to  what 
is  usually  understood  to  be  a  corporation,  and  to  the  members  of 
the  corporation  the  usage  has  always  applied  it  The  charters  then 
being  such  as  they  are,  and  the  usage  invariable  to  exempt  the 
members  of  the  corporation,  and  no  others,  we  are  of  opinion  that 
the  judgment  must  be  for  the  corporation. 

JiAdgment/or  the  Plaintiffs. 
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ENGLISH  NOTES. 

Where  the  terms  of  a  charter  are  clear,  evidence  of  usage  is  inadmis- 
sihle  to  explain  the  express  provisions  or  to  justify  acts  in  disregard 
of  those  provisions:  Bex  v.  SaXway  (1829),  9  B.  &  C.  424. 

The  following  cases  may  be  cited  as  examples  of  the  rule :  In  Mayor^ 
&c.  of  London  v.  Long  (1807),  1  Camp.  22,  10  R.  R.  618,  which  was 
an  action  for  disturbing  the  Corporation  of  London  in  exercising  the 
office  of  gauger  within  the  London  Docks,  the  Corporation  gave  in  evi- 
dence charters  which  granted  and  confirmed  to  them  the  office  of  the 
gauger  ^^ infra  dvitatem  praedictam"  The  London  Docks  were  ad- 
mittedly not  within  the  city,  and  evidence  was  tendered  to  show  that 
the  Corporation  had  exercised  the  office,  not  only  within  the  city,  but 
also  within  the  liberties.  Objection  was  taken  to  the  reception  of  this 
evidence,  but  it  was  overruled  by  Lord  Ellbnborough.  In  Bex  v. 
Maahiter  (1837),  6  A.  &  E.  163,  it  was  held  that  the  word  "inhabi- 
tants,"  being  a  word  of  doubtful  meaning,  might  be  explained  extrinsi- 
cally  by  evidence  of  usage,  or  by  reference  to  the  context  and  objects 
of  the  charter.  In  Rex  v.  Davie  (1837),  6  A.  &  E.  374,  the  same  word 
was,  upon  reference  to  the  charter,  and  upon  proof  of  usage,  held  sus- 
ceptible of  meaning  "  inhabitants  paying  church  and  poor-rates." 

It  sometimes  happens  that  a  corporation  enjoys  its  privileges  by 
virtue  of  several  charters,  some  being  original  grants,  and  others  con- 
firmations. In  this  case  reference  to  former  charters  is  permissible  to 
explain  the  meaning  of  words  in  a  subsequent  charter;  and  any  am- 
biguity may  there  be  explained  by  evidence  of  usage.  Thus  by  several 
charters  the  citizens  and  commonalty  of  Norwich  were  to  elect,  de 
seipsis,  quandam  personam  habilem  et  sufficientemy  to  fill  the  office  of 
sheriffs.  By  a  charter  of  confirmation,  15  Car.  II.,  the  mayor,  sheriffs, 
and  aldermen  were  to  elect  unam  personam  haMlem  et  sufficientemy 
and  the  citizens  unam  aliam  personam  sufficientem  et  habilem^  but 
without  the  limitation  de  seipsis,  for  the  like  purpose.  Proof  was 
given  that  before  and  since  the  charter  of  Charles  II.,  the  sheriffs  had 
been  chosen  from  among  the  freemen.  Upon  this  the  Court  held  that 
the  election  of  a  person  who  was  not  a  freeman  to  that  office  was 
irregular:  Bex  v.  Grout  (1830),  1  B.  &  Ad.  104 

AMERICAN  NOTES. 

Greenleaf  approved  the  admission  of  evidence  of  uMag^  to  aid  in  the  inter- 
pretation of  a  public  charter.    (1  Evidence,  sect.  293.) 

This  doctrine  seems  of  limited  applicability  in  this  country.  Dillon 
(Municipal  Corporations,  sect.  92),  says  that  usage  in  this  country  has  a  much 
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more  limited  operation  than  in  England,  and  it  seems  to  be  a  necessary  result 
of  the  creation  of  municipal  corporations  by  l^islative  acts,  wherein  their 
powers  and  duties  are  expressly  prescribed,  that  these  powers  and  duties  can- 
not be  added  to,  enlarged,  or  diminished  by  usage  or  custom. 

In  Spavlding  v.  Lowell,  23  Pickering  (Mass.),  71,  the  court  said :  ^  In  looking 
to  usage  and  custom  as  the  means  of  ascertaining  what  subject  of  common 
interest  is  embraced  under  the  term  *•  prudential,'  the  court  are  of  opinion  that 
the  erecting  of  a  marketplace  in  the  large  towns  and  populous  villages  is 
embraced.  •  •  •  It  may  be  suggested  that  referring  to  usage  as  a  source  of 
this  power  is  stiU  leaving  the  subject  ox)en  to  doubt.  It  does  so ;  but  as  there 
are  some  subjects  which  have  long  been  regarded  as  within  the  authority  of 
towns,  not  made  so  by  statute,  and  as  such  powers  have  never  been  ques- 
tioned, there  is  no  authority  whence  they  can  be  derived  but  usage.  Indeed, 
a  recurrence  to  the  history  of  the  formation  of  towns  will  show  that  most  of 
the  powers  originated  in  usage,  founded  on  the  convenience  and  necessities 
of  the  inhabitants,  and  were  afterwards  recognized  and  confirmed  by  statute." 
But  in  Hood  v.  Lynn,  1  Allen  (Mass.),  103,  it  was  held  that  custom  would  not 
suffice  to  sustain  a  vote  of  money  to  celebrate  the  Fourth  of  July. 

Where  a  charter  is  doubtful,  the  construction  generally  adopted  by  the 
municipal  authorities  may  be  conclusively  invoked  by  third  parties  who  have 
reUed  on  it.  Van  Hosirup  v.  Madison  City,  1  Wallace  (U.  S.  Sup.  Ct.)  291, 
297. 

The  municipal  case  is  cited  in  Lawson  on  Usages  and  Customs,  sect.  224. 


No.  4.  — JOHNSON  v.  MAYOR,  &c.   OF  CROYDON. 
(q.  b.  d.  1886.) 

RULE. 

A  BYE-LAW,  which  is  unreasonable,  and  not  warranted 
by  the  statute  under  which  it  is  made,  is  bad. 

Johnson  v.  Mayor,  ftc.  of  Croydon. 

16  Q.  B.  D.  708-710  (8.  c.  55  L.  J.  M.  C.  117 ;  54  L.  T.  295). 

[708]  Bye4aw,  —  Unreasonableness, 

A  bye-law  made  by  the  council  of  a  borough  under  the  23rd  section  of  the 
Municipal  Corporations  Act,  1882,  provided  that  no  person  not  being  a  mem- 
ber of  her  Majesty's  Army  or  Auxiliary  Forces,  acting  under  the  orders  of  his 
commanding  officer,  should  sound  or  play  upon  any  musical  instrument  in  any 
of  the  streets  in  the  borough  on  Sunday,  — 

Held,  that  such  bye-law  was  unreasonable  and  ultra  vires,  and  therefore 
void. 
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Case  stated  by  Justices,  the  facts  of  which  were  in  substance  as 
follows :  — 

An  information  had  been  laid  against  the  appellant  by  the  re- 
spondents, for  an  offence  against  a  bye-law  made  by  the  council  of 
the  borough  of  Croydon  under  the  23rd  section  of  the  Municipal 
Corporations  Act,  1882.  The  bye-law  provided  that "  no  person  not 
being  a  member  of  Her  Majesty's  Army  or  Auxiliary  Forces,  acting 
under  the  orders  of  his  commanding  officer,  shall  sound  or  play 
upon  any  musical  instrument  in  any  of  the  streets  in  the  borough 
on  Sunday. "  It  was  proved  that  the  appellant  did  on  Simday, 
the  3rd  of  May,  1885,  play  upon  a  musical  instrument  in  a  street 
in  the  borough  of  Croydon.  It  was  contended,  however,  for  the 
appellant,  that  the  bye -law  was  invalid  as  being  unreasonable  and 
ultra  vires.  The  magistrates  convicted  the  appellant,  and  imposed 
a  penalty  of  ten  shillings.  The  question  for  the  Court  was  whether 
the  bye-law  was  invalid. 

Home  Payne,  for  the  appellant  The  bye-law  is  unreasonably 
wide  in  its  terms.  It  might  have  been  good  if  it  had  prohibited 
the  playing  of  musical  instruments  on  a  Sunday,  so  as  to  be  a 
nuisance,  but  it  forbids  all  music  whatever.  If  the  council  could 
make  such  a  bye-law  with  regard  to  Sunday,  they  could  make  a 
similar  bye-law  with  regard  to  a  week-day.  There  is  nothing  in 
the  terms  of  the  23rd  section  of  the  Municipal  Corporations  Act, 
1882,  which  warrants  the  making  of  such  a  bye-law.  He 
cited  •  Calder  and  Hebhle  Navigation  Co,  v.  Pilling,  14  M.  [*  709] 
&  W.  76 ;  14  L.  J.  Ex.  283 ;  Elwood  v.  Bulloch,  6  Q.  B.  383 ; 
13  L  J.  Q.  B.  330;  Everett  v.  Grapes,  3  L.  T.  (N.  S.)  669;  Beg. 
V.  Powell,  51  L.  T.  92. 

Cagney,  for  the  respondents.  It  is  not  unreasonable  to  forbid 
the  playing  of  music  in  the  street  on  Sunday  in  a  borough.  If 
street  music  is  allowed  at  all,  thei-e  is  great  difficutly  in  prevent- 
ing such  music  as  may  occasion  annoyance  or  scandal  to  many  of 
the  inhabitants.  The  magistrates  may  be  trusted  not  to  enforce 
such  a  bye-law  harshly  where  there  is  no  real  annoyance. 

Hawkins,  J.  I  am  of  opinion  that  this  bye-law  is  bad  as  being 
unreasonable,  and  not  warranted  by  the  statute  under  which  it  was 
made ;  and  the  conviction  must  therefore  be  quashed.  It  does  not 
seem  to  me  unreasonable  to  suppose  that  there  might  be  cases 
where  the  inhabitants  of  a  street  might  desire  to  have  music  of  a 
sacred  character  played  on  a  Sunday,  and  where  such  music  would 
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not  occasion  any  annoyance.  This  bye-law,  however,  would  include 
any  sort  of  music  played  under  any  circumstances,  and  however 
harmless  or  free  from  offence  such  music  might  be.  It  appears  to 
me  that  such  a  bye-law  is  unreasonable.  If  the  town  council  desire 
to  have  power  to  put  a  stop  to  music  of  such  a  character  as  may  be 
offensive  or  likely  to  occasion  annoyance  to  the  inhabitants,  I  think 
they  might  probably  by  means  of  an  amended  bye-law  effect  their 
object,  but  it  is  not  for  us  to  suggest  how  such  a  bye-law  might  be 
limited  so  as  to  be  reasonable :  all  we  have  to  do  is  to  determine 
whether  this  bye-law  is  reasonable.  The  case  of  Reg,  v.  Powell  was 
a  very  different  case  from  the  present  There  the  bye-law  imposed 
a  penalty  on  every  person  who  should  sound  or  play  upon  any 
musical  instrument  in  any  street  or  near  any  house  within  the 
borough,  after  having  been  required  by  any  householder  resident 
in  such  street  or  town  or  any  police  constable  to  desist  from 
making  such  sounds  or  noises,  either  on  account  of  any  illness  of 
any  inmate  of  such  house,  or  for  any  reasonable  cause.  It  appeared 
that  there  had  been  in  that  case  numerous  complaints  by  the 
inhabitants,  and  the  appellant  had  been  requested  by  the  superin- 
tendent of  police  to  desist  from  playiug,  but  refused  to  do 
[*  710]  80.  It  seems  to  me  that  the  bye-law  in  *  that  case  was  a 
very  reasonable  bye-law.  This  bye-law  makes  playing  a 
musical  instrument  an  offence,  whether  it  causes  a  nuisance  or 
annoys  anybody  or  not 

Mathew,  J.  I  am  of  the  same  opinion.  It  was  suggested  that 
the  magistrates  would  have  a  discretion,  and  would  not  enforce 
such  a  bye-law  in  cases  where  there  was  no  annoyance ;  but,  if  this 
bye-law  were  valid,  they  would  have  no  option,  and  must  convict  in 
any  case  where  music  was  played  in  the  street  on  a  Sunday.  This 
bye-law  was  made  under  the  Municipal  Corporations  Act,  1882  (45 
&  46  Vict  c.  50),  s.  23,  which  provides  that  the  council  may  from 
time  to  time  make  such  bye-laws  as  to  them  seem  meet  for  the  good 
rule  and  government  of  the  borough,  and  for  prevention  and  sup- 
pression of  nuisances  not  already  punishable  in  a  summary  manner 
by  virtue  of  any  Act  in  force  throughout  the  borough.  Their 
power,  therefore,  to  interfere  with  persons  playing  on  musical 
instruments  in  the  streets  seems  to  depend  on  its  being  shown  that 
a  nuisance  is  occasioned,  but  this  bye-law  is  not  confined  to  cases 
where  a  musical  instrument  is  played  so  as  to  be  a  nuisance. 

Conviction  quaalud. 
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ENGLISH  NOTES. 

<^Now  I  am  of  opinion  that,  though  power  to  make  laws  is  given  by 
special  clause  in  all  incorporations,  yet  it  is  needless;  for  I  hold  it 
to  be  included  by  law  in  the  very  act  of  incorporating,  as  is  also  the 
power  to  sue,  to  purchase,  and  the  like:  "  per  Hobart,  Ch.  J,,  Norris 
V.  Staps  (1617),  Hob.  210,  211,  concurred  in  per  Holt,  Ch.  J.,  City 
of  London  v.  FanaA:«r  (1699),  Carth.  482.  .**A  corporation  has  an 
implied  power  to  make  bye-laws;  but  where  the  charter  gives  the  com- 
pany a  power  to  make  bye-laws  they  can  only  make  them  in  such  cases 
as  they  are  enabled  to  do  by  the  charter;  for  such  power  given  by 
the  charter  implies  a  negative  that  they  shall  not  make  bye-laws  in 
any  other  cases ; ''  per  Lord  Macclesfield,  L,  C.,  Child  v.  IJudson^s 
Bay  Co,  (1723),  2  P.  Wms.  207,  209.  So  too  a  corporation  cannot 
make  a  bye-law  in  derogation  of  their  charter:  Reg.  v.  Governors  of 
Darlington  School  (Ex.  Ch.  1844),  6  Q.  B.  682,  14  L.  J.  Q.  B.  67, 
9  Jur.  21. 

A  bye-law  which  is  contrary  to  law  cannot  be  supported,  Davenant 
V.  Hurdis  (1600),  Moor.  576,  where  in  an  action  of  trespass  for  break- 
ing and  entering  the  plaintiffs  messuage  and  taking  his  goods  the 
defendant  justified  as  bailiff  of  the  Guild  of  Merchant  Taylors,  and  set 
forth  the  charters  which  entitled  them  to  make  bye-laws  respecting 
tailors  carrying  on  business  in  the  City  of  London.  The  plea  set  forth 
a  bye-law  prescribing  that  one  half  of  the  work  given  out  to  be  '*  dressed, 
rowed,  or  shorne,"  should  be  given  to  *'some  brother  of  the  company 
of  Merchant  Taylors,"  upon  pain  of  forfeiture  of  ten  shillings,  to  be 
levied  by  distress,  and  alleged  the  commission  of  twenty  offences.  This 
bye-law  was  held  bad  as  tending  to  a  monopoly. 

The  King  cannot  by  express  provision  authorise  the  making  of  a  bye- 
law  contrary  to  the  law  of  the  realm :  per  Hobart,  Ch.  J.,  Norris  v. 
Staps,  supra, 

A  bye-law  which  imposes  a  forfeiture  is  invalid  unless  sanctioned  by 
Act  of  Parliament:  Kirk  v.  NoioUl  (1786),  1  T.  R.  118,  1  R.  R.  160. 
But  a  custom,  supported  by  immemorial  usage,  to  inflict  a  forfeiture  is 
good:  Anon.  (1668),  Dy.  279  b,  pi.  10;  City  of  London's  Case  (1610), 
8  Co.  Rep.  121  b.  Accordingly  a  bye-law  may  impose  a  penalty,  and 
provide  that  non-payment  of  the  penalty  may  be  followed  by  distress: 
Clarke's  Case  (1580),  5  Co.  Rep.  63.  But  if  the  bye-law  goes  further, 
and  provides  that  the  distress  may  be  sold,  it  will  be  invalid:  Clarke 
V.  Tucket  (1670),  2  Vent.  182,  3  Lev.  281.  The  safest  course  is  to  pro- 
ceed in  an  action  of  debt,  Clarke's  Casey  supra ;  and  this  course  was 
adopted  in  Fierce  v.  Bartrum  (177S),  Cowp.  269. 

A  bye-law  must  be  reasonable.     The  cases  in  which  the  reasonable- 
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ness  of  a  bje-law  has  been  considered  are  extremely  uumeroas,  and  de* 
pend  upon  the  consideration  of  various  circumstances.  It  may  be  stated 
'as  a  general  proposition  that  the  fact  that  a  bye-law  has  existed  and 
been  enforced  for  a  considerable  time  without  inconvenience  affords 
some  evidence  that  it  is  not  unreasonable  :  £ex  v.  Ashwell  (1810),  12 
East,  22.  A  bye-law  may  be  reasonable  as  between  members  of  a  cor- 
poration, and  yet  be  void  as  against  a  stranger:  Dodswell  v.  University 
of  Oxford  (1681),  2  Vent.  33;  Mayor,  &c.  of  Guildford  v.  Clarke  (1690), 
2  Vent.  247;  Hex  v.  Steward,  &c.  of  Faversham  (1799),  8  T.  B.  352, 
4  E.  E.  691. 

A  bye-law  maybe  good  in  part;  and  if  the  good  part  is  divisible 
from  the  bad,  the  good  part  may  be  enforced:  Reg.  y.Lundie  (1861), 
31  L.  J.  M.  C.  157,  5  L.  T.  830,  10  W.  R.  267. 


AMERICAN  NOTES. 

The  subject  of  the  reasonableness  of  ordinances  by  municipal  corporations 
has  been  largely  discussed  in  this  country,  and  a  large  collection  of  instances 
was  made  by  the  present  writer  and  appended  to  a  case  in  35  Am.  Rep. 
702.  Judge  Dillon  treats  the  subject  extensively  in  chapter  12  of  his  Mu- 
nicipal Corporations.  His  conclusions  are  that  ordinances  must  be  reason- 
able; not  oppressive;  impartial,  fair  and  general;  may  regulate  but  not 
lestrain  trade ;  may  not  contravene  common  right ;  must  be  consistent  with 
public  legislative  policy.  Among  the  examples  cited  by  him  of  void  ordi- 
nances are  the  following :  prohibiting  auctioneers  from  selling  except  to  the 
highest  bidder,  Martin,  in  re,  27  Arkansas,  467 ;  forbidding  sale  of  lemonade, 
&c.,  at  a  temporary  stand,  without  paying  a  license  tax.  Barling  v.  West,  29 
Wisconsin,  307 ;  9  Am.  Rep.  676 ;  giving  to  one  person  the  right  to  remove 
and  convert  to  his  own  use  dead  animals,  as  against  the  owner ;  Rieer  Render^ 
ing  Co.  v.  Behr,  77  Missouri,  91 ;  forbidding  importation,  sale,  or  dealing 
in  second-hand  or  cast-off  garments,  Greensboro  v.  Ehrenreich,  80  Alabama, 
679 ;  refusing  supply  of  water  to  the  owner  of  premises  because  the  tenant 
is  in  arrears  for  supply  at  another  house,  Dayton  v.  Quigley,  29  New  Jersey 
Equity,  77 ;  providing  for  the  arrest,  imprisonment  and  fine  of  free  negroes 
out  after  10  p.  m.,  Mayor  v.  Winfeld,  8  Humphreys  (Tennessee),  707 ,  pro- 
hibiting reservation  of  seats  at  public  exhibitions,  upon  sale  of  tickets  after 
opening  of  doors.  District  of  Columbia  v.  Sarille,  1  McArthur,  681;  pro- 
hibiting maintenance  of  any  steam-boiler  without  authority  from  the  mayor, 
Baltimore  v.  Radecke,  49  Maryland,  217 ;  forbidding  renting  of  private  prop- 
erty to  lewd  women,  MUliien  v.  Weaiherford,  54  Texas,  388 ;  prohibiting  all 
persons  not  inhabitants  of  the  town  from  taking  shell-fish  in  a  navigable  river. 
Clason  V.  Milwaukee,  30  Wisconsin,  316;  Hayden  v.  Noyes,  5  Connecticut. 
391 ;  prohibiting  door  steps  in  a  street  under  a  power  so  to  regulate  balus- 
trades and  other  projections  on  the  roofs  or  sides  of  buildings  as  the  public 
safety  requires,  Gushing  v.  City  of  Boston,  128  Massachusetts,  330 ;  36  Am. 
Rep.*383. 
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Eeference  is  also  made  to  the  treatment  of  the  subject  in  respect  to  corpo- 
rations not  municipal,  by  Mr.  Beach,  1  Corporations,  sect.  318,  et  seq. 
The  following  is  the  list  given  in  note,  35  Am.  Rep.  702  :  — 
<*  The  following  ordinances  have  been  held  unreasonable  and  invalid :  To 
require  a  railroad  company  to  keep  a  flagman  by  day  and  a  red  lantern  by 
night,  at  an  ordinary  street  crossing ;  Toledo,  etc,  R,  Co.  v.  City  of  Jacksonville, 
67  Illinois  37 ,  16  Am.  Rep.  611.  Prohibiting  the  sale,  without  license,  of 
lemonade  at  a  temporary  stand ;  Barling  v.  West,  29  Wisconsin,  307  ;  9  Am. 
Rep.  576.  Requiring  druggists  to  furnish  quarterly  statements  showing  kinds 
and  quantities  of  alcoholic  liquors  sold,  and  to  whom;  City  of  Clinton  v. 
Phillips,  58  Illinois,  102 ;  11  Am.  Rep.  52.  Exacting  a  fee  of  five  cents  for 
every  sale  of  hay  or  other  produce  within  the  city ;  Kip  v.  City  of  Paterson, 
26  New  Jersey  L.  298.  Prohibiting  a  gas  company  from  opening  a  paved 
street  for  the  purpose  of  connecting  houses  with  their  main;  Comm'rs  v. 
Gas  Co.,  12  Pennsylvania  State,  318.  Requiring  owners  of  theatres  to  pay  the 
city  constable  two  dollars  for  every  night  of  his  attendance  at  public  perform- 
ances therein  ;  Waters  v.  Leech,  3  Arkansas,  110.  For  the  arrest  and  confine- 
ment in  the  caboose  overnight  of  all  free  negroes  found  out  after  10  o'clock ; 
Mayor  v.  Winfield,  8  Humphreys  (Tennessee),  707.  Requiring  a  license  fee 
from  hucksters;  Dunham  v.  Trustees,  6  Cowen  (New  York),  462.  Forbid- 
ding auctioneers  to  sell  after  sundown ;  Hayes  v.  City  ofAppUton,  24  Wiscon- 
sin, 542.  Subjecting  non-resident  owners  of  estrays  to  a  penalty ;  Toum  of 
Marietta  v.  Fearing,  4  Ohio,  427.  Prohibiting  cattle,  horses  and  swine  from 
running  at  large  in  streets,  unless  such  ordinance  is  specially  authorized  by 
charter ;  Collins  v.  Hatch,  18  Ohio,  522.  Prohibiting  sale  of  beer,  ale  or  other 
intoxicating  liquors,  in  a  less  quantity  than  twenty-eight  gallons  at  one  time, 
unless  specially  authorized  by  statute;  Com,  v.  Turner,  1  Gushing  (Mass.) 
493.  Inflicting  a  penalty  for  selling  dressed  hay  without  inspection,  such 
sale  being  tolerated  by  statute ;  Mayor  v.  Nichols,  4  Hill  (New  York),  209. 
Authorizing  police  officers  to  make  arrests  without  warrants,  for  breaches  of 
ordinances  not  committed  in  their  presence ;  Pesterfield  v.  Mayor,  jrc,  3  Cold- 
well  (Tennessee),  205.  Exacting  that  all  slaughtering  shall  be  done  for  a 
certain  period  at  a  certain  building ;  the  owners  of  which  shall  be  paid  a  fixed 
price  for  the  privilege  of  those  slaughtering ;  City  of  Chicago  v.  Rumpff,  45 
Illinois,  90.  Forbidding  porters,  runners,  hackmen,  draymen,  expressmen,  om- 
nibos  agents  and  drivers,  from  approaching  within  twenty  feet  of  any  wharf  or 
depot  on  the  arrival  of  any  steamboat  or  train,  unless  requested  by  a  passenger ; 
it  being  shown  that  such  approach  was  arranged  by  an  agreement  between  a 
railroad  and  an  omnibus  company;  Nafman  v.  People,  19  Michigan,  352. 
Forbidding  any  but  inhabitants  of  the  city  to  take  fish  in  a  navigable  river 
within  the  city  limits;  Hayden  v.  Noyes,  5  Connecticut,  391.  Forbidding 
sale  of  goods  on  Sunday,  but  allowing  it  by  Jews ;  City  of  Shreveport  v.  Zery, 
26  Louisiana  Annual,  671 ;  21  Am.  Rep.  553.  Punishing  the  wanton  in- 
jury of  private  shade  trees ;  Goshen  v.  Crary,  58  Indiana,  268.  Granting  a 
franchise  to  build  and  maintain  a  toll-bridge  across  a  river  flowing  through 
a  city ;  Williams  v.  Davidson,  43  Texas,  1.  Requiring  milk-dealers  to  pay  a 
license  fee  for  each  cart  run  by  them;  Chicago  y.  Bartree^  Illinois  Appeal 
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Ct.  Jan.  1881.  Prohibiting  farmers,  gardeners,  &c.,  from  selling  vegetables 
grown  by  them,  in  the  streets,  without  license ;  Cittf  of  Hi.  Paul  v.  Traeger, 
25  Minn.  248 ;  S.  C.  Am.  Bep.  402.  Prohibiting  licensed  retailers  of  spirit- 
uous liquors  from  selling  between  6  p.  m.  and  6  a.  m.  ;  Ward  v.  Mayor,  ^c, 

8  Baxter  (Tennessee),  228 ;  35  Am.  Rep.  700. 

^  The  following  ordinances  have  been  held  reasonable  and  yalid :  Fixing 
the  price  at  which  private  citizens  may  tap  public  sewers ;  Fisher  v.  Harru- 
burg,  2  Grant  (Penn.),  291.  Prohibiting  carriages  from  standing  in  a  street  more 
than  fifteen  minutes,  in  connection  with  a  police  regulation  that  a  space  of 
thirty-five  feet  about  the  door  of  a  particular  place  of  public  entertainment 
must  be  kept  clear ;  Com.  v.  Robertson,  5  Gushing  (Mass.),  438.  Subjecting 
every  dog-owner  to  a  fine  of  flOO  for  the  biting  of  any  person  by  his  dog 
outside  of  the  owner's  inclosure ;  Com.  v.  Steffee,  7  Bush  (Kentucky),  16il. 
Levying  a  tax  of  $150  on  every  retailer  of  spirituous  liquors ;  Mayors.  Beaslg, 
1  Humphreys  (Tennessee),  232.  Forbidding  restaurants  to  be  kept  open 
after  10  o'clock  at  night ,  State  v.  Freeman,  38  New  Hampshire,  426.  Fny- 
hibiting  awnings  before  doors,  unless  authorized  by  mayor  and  aldermen; 
Pedrick  v.  Bailey,  12  Gray  (Mass.),  161.  Prohibiting  the  removal  of  sand, 
stone,  or  earth  from  the  lake  shore  within  one  hundred  feet  of  high-water 
mark ;  Clason  v.  City  of  Milwaukee,  30  Wisconsin,  316.  Forbidding  the  driv- 
ing of  horses  on  a  trot  or  gallop  in  the  streets ;  Com.  v.  Worcester,  3  Picker- 
ing (Mass.),  462.  Compelling  boats  with  damaged  com  or  putrid  substances 
on  board,  or  coming  from  any  place  infected  with  malignant  or  contagious 
disease,  to  anchor  in  the  middle  of  the  river,  and  not  to  land  until  examined 
by  the  city  physician ;  Dubois  v.  City  Council  of  Augusta,  Dudley  (Georgia) 
30.  Forbidding  keeping  more  than  fifty-six  pounds  of  gunpowder,  and  re- 
quiring it  to  be  kept  in  tin  or  copper,  under  penalty  of  foO  to  $500 ;  Williams 
V.  City  Council  of  Augusta,  4  C^rgia,  509.  Making  it  a  penal  offence  to  sell 
spirits  in  quantities  of  a  quart  or  more  to  be  drunk  on  the  premises  where 
sold,  when  inconsistent  with  the  State  law;  Adams  y.  Mayor  of  Albany,  29 
Georgia,  56.  Fixing  a  retailer's  liquor  license  fee  at  $500 ;  Perdue  v.  Ellis,  18 
id.  586.  Forbidding  keeping  open  a  confectionery  on  Sunday  after  9  o'clock 
A.  M. ;  City  of  St.  Louis  v.  Cafferato,  24  Missouri,  94.  For  punishing  vagrants ; 
City  of  St.  Louis  v.  Bentz,  11  id.  61.     Compelling  closing  of  dram  sho|)S  at 

9  o'clock  p.  M, ;  Smith  v.  Mayor,  3  Head  (Tennessee),  245.  Making  it  penal 
to  sell  gopds  on  Sunday;  City  Council  v.  Benjamin,  2  Strobhart  Law  (So. 
Car.)  508.  Making  it  penal  for  unlicensed  retail  grocers  to  have  spirituous 
liquors  on  their  premises ;  City  Council  v.  Ahrens,  4  id.  241 ;  HeisenbriUle  v. 
Ciiy  Council,  2  McMullan  (So.  Car.) ,  233.  Authorizing  conmiissioners  to  vacate 
leases  of  market  staUs;  Ciiy  Council  v.  Goldsmith,  2  Speer  (So.  Car.),  428. 
To  close  diam  shops  from  10.30  p.  m.  to  5  A.  m.  ;  Slate  v.  Welch,  36  Connecti- 
cut, 215.  Prohibiting  swine  running  at  large ;  Com.  v.  Patch,  97  Massachu- 
setts, 221 ;  Com.  v.  Bean,  14  Gray  (Mass.^  52.  Prescribing  certain  streets  as 
route  for  travel  of  omnibuses  and  hacks,  and  excluding  such  vehicles  from 
other  streets ;  Com.  v.  Starred,  2  Gushing  (Mass.),  562.  Prohibiting  the  em- 
ployment  of  any  but  a  licensed  person  in  removing  offal  and  house  dirt  from 
a  dty;  Vandine,  Petitioner,  6  Pickering  (Mass.),  187.     Requiring  license  in 
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order  to  sell  certain  commodities  in  certain  streets ;  Nightingale^  Petitioner,  11 
id.  168,  Forbidding  new  bm'iaJ  grounds  within  a  city ;  City  Council  of  Charles- 
ton V.  Baptist  Church,  4  Strobhart  Law,  (So.  Car.),  306.  Requiring  butchers 
to  be  licensed  and  to  pay  9200  therefor,  St,  Paul  v.  Coulter y  12  Minnesota,  41. 
Forbidding  obstruction  of  street  cars  by  other  vehicles;  State  v.  Foley,  31 
Iowa,  527;  7  Am.  Rep.  166.  Taxing  vehicles  hauling  into  and  out  of  a  city, 
under  a  statutory  authority  to  tax  vehicles  used  within  the  city ;  City  of  St, 
Charges  v.-  Noble,  51  Missouri,  122 ;  11  Am.  Rep.  440.  Permitting  the  closing 
of  a  drawbridge  across  a  navigable  river  in  a  city  every  ten  minutes  for  the 
pass^e  of  persons  and  vehicles,  and  forbidding  any  attempt  by  navigators  to 
pass  the  draw  when  closed ;  Chicago  v.  McGuire,  51  Illinois,  266 ;  2  Am.  Rep. 
295.  Forbidding  wagons  loaded  with  perishable  produce  to  remain  in  streets 
within  limits  of  a  market  more  than  twenty  minutes  between  11  a.  m.  and 
4  p.  M.,  unless  permitted  by  superintendent  of  market ;  Cotn.  v.  Brooks,  109 
Massachusetts,  355.  Compelling  hackmen,  &c.,  to  observe  the  orders  of  the 
police  as  to  the  stands  which  they  and  their  vehicles  may  take  while  wait- 
ing for  employment  near  any  railway  station;  City  of  St.  Paul  v.  Smith, 
27  Minnesota,  364.  Imposing  a  license  tax  on  vehicles  using  the  streets,  and 
a  fine  for  disobedience ;  City  of  St.  Louis  v.  Gre€n,70  Missouri,  562.  An  ordi- 
nance authorizing  the  mayor  to  grant  licenses  <to  such  persons  as  in  his 
juc^ment  shall  appear  proper  and  best  calculated  to  secure  to  the  inhabi- 
tants of  the  city  pure  and  wholesome  milk,'  and  prohibiting  the  sale  of  milk 
by  others  in  the  city,  and  making  unauthorized  sale  a  misdemeanor.  People, 
ex  rel.  v.  Mulholland,  82  N.  Y.  324 ;  37  Am.  Rep.  568." 

This  doctrine  was  applied  in  St.  Luke's  Church  v.  Matthexos,  4  Desaussure 
(So.  Car.),  578;  6  Am.  Dec.  619,  where  it  was  held  that  a  by-law  requiring 
each  inhabitant  of  the  parish,  otherwise  entitled  to  vote  at  church  elections, 
to  pay  $50  before  he  should  be  allowed  to  vote,  was  void,  as  '*  an  attempt  to 
transcend  the  powers  given  and  to  alter  the  qualification  of  voters,  and  was 
a  violation  of  the  charter."  The  Court  distinguished  3  Burr.  1833,  and  added : 
"  This  power,  if  it  really  be  lawful  to  a  corporation,  must  be  exercised  with  great 
caution,  with  no  sinister  designs,  and  without  counteracting  the  charter  or 
substituting  a  new  rule,  to  entitle  it  to  support." 

In  Matter  of  L.  L  R.  Co.,  19  Wendell  (New  York),  37 ;  32  Am.  Dec.  429, 
the  charter  gave  the  directors  no  power  to  declare  a  forfeiture  of  stock,  and 
it  was  held  that  a  by-law  declaring  that  stock  should  be  forfeited  for  default 
in  the  payment  of  calls  coiild  not  be  legally  enacted  under  a  power  "to  make 
by-laws  not  inconsistent  with  any  existing  law,  for  the  management  of  its 
property,  the  regulation  of  its  affairs,  and  for  the  transfer  of  stock."  Neeson, 
C.  J.,  cited  the  elder  English  cases,  and  after  quoting  the  charter  provision 
above  given,  observed  that  it  *^  would  have  existed  as  incidental.  When 
taken  as  incfdental  it  must  be  exercised  in  conformity  to  the  general  law  of 
the  land,  that  being  the  rule  to  regulate  the  proceedings  of  artificial  bodies, 
as  well  as  the  conduct  of  natural  persons,  independently  of  express  provisions 
of  the  charters  of  those  companies  to  the  contrary.  This  general  law  has 
ascertained  the  rights  of  person  and  of  property  of  the  citizen,  and  established 
modes  of  proceeding  in  case  of  a  violation  of  them ;  and  corporate  bodies 
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must  conform  to  them,  in  seeking  redress,  the  same  as  indiTiduals.  The  former 
can  no  more  take  the  remedy  into  their  own  hands  than  can  the  latter." 
Citing  Kirk  v.  MoniUy  1  T.  R.  118 ;  Clark's  Case,  3  Salk.  79,  &c.  The  same 
point  is  adjudged  in  Rosenback  v.  ScUi  Springs  Nat.  Bk.,  53  Barbour  (New 
York  Supr.  Ct.),  506. 

In  Sayre  v.  Louisville  Union  Benev.  Ass'n,  1  Duvall  (Kentucky),  143 ;  85 
Am.  Dec.  613,  the  defendant  was  a  corporate  association  of  common  carriers, 
formed  for  charitable  and  protective  purposes  toward  its  members.  A  by- 
law provided  that  any  member  who  should  carry  freight  for  less  than  the 
established  rates  should  be  fined.  Thb  was  held  void.  The  Court  said : 
''The  power  of  a  corporation  to  make  by-laws  for  the  government  of  its 
members  does  not  authorize  it  to  violate  law,  nor  to  require  its  members  to 
do  so.  The  power  is  limited  by  the  nature  of  the  corporation,  and  the  laws 
of  the  country.  It  can  make  no  rule  which  is  contrary  to  law,  good  morals, 
or  public  policy."  ^  But  in  the  case  under  consideration,  the  members  agreed 
that  no  one  should  carry  freight  for  less  than  the  rate  fixed  by  the  associa- 
tion, without  reference  to  the  question  whether  the  rate  was  reasonable  or 
not.  We  find  nothing  in  the  charter  from  which  it  can  reasonably  be  in- 
ferred that  the  legislature  meant  to  authorize  such  a  combination." 

In  Kent  v.  Quicksilver  Mining  Co.,  78  New  York,  182,  the  question  was 
of  the  power  to  make  preferred  stock  by  a  by-law,  and  the  Court  said :  "  There 
is  a  power  in  this  charter  to  alter,  amend,  add  to,  or  repeal  at  pleasure,  by-laws 
before  made."  It  was  argued  from  this  that  it  was  in  the  power  of  the  corpo- 
rate body,  in  due  form  and  manner,  to  alter  the  by-law  which  had  fixed 
the  amount  of  the  capital  stock  and  the  number  and  relative  valne  of  the 
shares  thereof.  The  power  to  make  by-laws  is  to  make  such  as  are  not  in- 
consistent with  the  Constitution  and  the  law ;  and  the  power  to  alter  has  the 
same  limit,  so  that  no  alteqation  could  be  made  which  would  infringe  a  right 
already  given  and  secured  by  the  contract  of  the  corporation.  Nor  was  the 
power  to  alter,  to  the  extent  of  affecting  the  contracted  relative  value  of  a 
share,  reserved  when  the  share  was  sold  to  the  stockholder,  so  as  to  enter  into 
and  form  a  part  of  the  contract.  An  alteration  is  a  pro  (anto  repeal;  but  no 
private  corporation  can  repeal  a  by-law  so  as  to  impair  rights  which  have 
been  given  and  become  vested  by  virtue  of  the  by-law  afterward  repealed. 
All  by-laws  must  be  reasonable  and  consistent  with  the  general  laws  of  the 
land,  which  are  to  be  determined  by  the  courts  when  a  case  is  properly  be- 
fore them.  Master,  Sfc.  v.  Green,  1  Ld.  Raym.  113.  A  by-law  may  regulate  or 
modify  the  constitution  of  a  corporation,  but  cannot  alter  it  Rex  v.  Calbush^ 
4  Burr.  2204 ;  R.  Co.  v.  AUerton,  18  WaU.  233.  The  alteration  of  a  by-law  is 
but  the  making  of  another  upon  the  same  matter.  If  the  first  must  be  reason- 
able and  in  accord  with  principles  of  law,  so  must  that  which  alters  it.  If 
then  the  power  is  reserved  to  alter,  amend,  or  repeal,  and  that  reservation 
enters  into  a  contract,  the  power  reserved  is  to  pass  reasonable  by-laws  agree- 
able to  law.  But  a  by-law  that  wiU  disturb  a  vested  right  is  not  such.  See 
Gray  v.  Portland  Bank,  3  Mass.  364 ;  3  Am.  Dec.  156 ;  Grant,  Corp.  91." 

In  Budd  V.  MuUtmah  St.  Ry.  Co.  15  Oregon,  413 ;  3  Am.  S.  Rep.  169,  it  was 
held  that  a  by-law  providing  for  sale  for  delinquent  stock-assessment  must  be 
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reasonable  and  general,  affect  all  delinquent  stockholders  and  all  delinquent 
stock  alike,  and  must  not  be  directed  against  the  stock  or  interests  of  a  par- 
ticular named  stockholder.  Citing  Camm'rs  v.  Gas  Co,,  12  Pennsylvania 
State,  318;  People  v.  Young  Men%  (^c,  Soc.,  41  Michigan,  67. 

In  American  L.  S,  Co.  v.  Chicago  L,  S.  Exchange,  143  Illinois,  210 ;  36  Am. 
St.  Rep.  385,  it  was  held  that  a  by-law  prohibiting  members  of  a  corporation 
from  dealing  with  others,  is  invalid  as  in  restraint  of  trade,  but  that  a  stranger 
cannot  invoke  its  illegality ;  the  objection  can  be  raised  only  by  a  member  of 
the  association.  "  If  the  association,  or  a  majority  of  its  members,  pass  by- 
laws which  are  unreasonable,  or  contrary  to  law  or  public  policy,  and  attempt 
to  enforce  them  as  against  a  dissenting  or  unwilling  minority,  such  minority 
may  undoubtedly,  in  proper  cases,  appeal  to  the  courts  for  relief  against  their 
enforcement.  But  mere  strangers  have  ordinarily  no  right  to  interfere. 
They  do  not  apply  to  and  are  not  binding  upon  them." 

In  Matthetat  v.  Associated  Press,  136  New  York,  333;  32  Am.  St.  Rep.  741, 
the  Court  said :  "  If  the  l^-law  be  unreasonable  or  oppressive,  or  if  it  tend 
improperly  to  restrain  trade  and  thereby  to  create  a  monopoly,  or  if  it  be  an 
unlawful  interference  with  a  member's  right  to  contract,  or  if  it  restrict  the 
liberty  of  the  press,  in  all  or  any  of  these  cases  the  by-law  would  be  beyond 
the  power  of  the  company  to  adopt  or  pass,  and  it  would  be  illegal."  But  it 
was  held  that  a  by-law  of  a  news  association,  prohibiting  its  members  from 
publishing  or  receiving  the  despatches  of  any  other  news  association  covering 
the  same  territory  and  organized  for  the  same  purpose,  is  not  unreasonable 
nor  void  as  in  restraint  of  trade. 

But  if  in  restraint  of  trade  it  would  be  void.  Butchers'  Bene/.  Ass*n.  35 
Pennsylvania  State,  151 ;  Moore  v.  Bank  of  Commerce,  52  Missouri,  357. 

So  if  contrary  to  the  charter.  American  Legion  of  Honor  v.  Perry,  140 
Massachussetts,  580;  Presb.  M.  A,  Fund  v.  Allen,  106  Indiana,  593;  State  v. 
Curivt,  9  Nevada,  325 ;  Bergman  v.  St.  Paul,  Sfc.  B.  Ass*n,  29  Minnesota,  275. 
Where  the  charter  gives  the  stockholders  the  right  to  elect  officers,  this  can- 
not be  abridged  by  a  by-law.  Brewster  v.  Hartley,  37  California,  15.  A  com- 
pany chartered  to  insure  against  fire  alone  cannot  by  a  by-law  bind  itself  to 
insure  against  lightning.  Andrews  v.  Union,  5'c.  Ins.  Co.,  37  Maine,  256.  See 
Great  Falls,  Sfc.  Ins.  Co.  v.  Harvey,  45  New  Hampshire,  292 ;  Railway  Co.  v. 
AUerton,  18  Wallace  (U.  S.  Supr.  Ct.),  233. 

A  by-law  authorizing  voting  by  proxy  is  invalid  unless  the  charter  gives 
the  right.  Taylor  v.  Griswold,  14  New  Jersey  Law,  222 ;  Philips  v.  Wickham, 
1  Paige  Chancery  (New  York),  590 ;  People  v.  Twaddell,  18  Hun  (New  York 
Supr.  Ct.),  427.  But  contra :  People  v.  Crossley,  69  Illinois,  195 ;  State  v. 
Tudor,  5  Day  (Connecticut),  329;  5  Am.  Dec.  162. 

By-laws  unreasonably  interfering  with  the  transfer  of  stock  are  void. 
Moore  v.  Bank  of  Commerce,  52  Missouri,  357 ;  Quiner  v.  Marblehead  Ins.  Co. 
10  Massachusetts,  476. 

Personal  liability  for  corporate  debts  cannot  be  imposed  by  the  by-laws 
alone.  Ti-ustees,  i^c.  v.  Flint,  13  Metcalf  (Mass.),  539 ;  Kennebec,  (re  R.  Co.  v. 
Kendall,  31  Maine,  470 ;  Reid  v.  Eatonton  Manufacturing  Co.,  40  Alabama,  98. 
A  lien  on  the  stock  however  may  thus  be  created  for  a  debt  of  the  holder  to 


288  CORPORATION.  —  PART  I. 

Ho.  5.  —  Eeg.  ▼.  JUyor,  &o.  of  Exoter  (Sx  parte  Weieomb),  L.  B.,  4  Q.  B.  110.  —  Rule. 

the  company.  Lockwood  v.  Mechanics*  Nat,  Bk,,  9  Rhode  Island,  308 ;  Young 
V.  Vough^  23  New  Jersey  Equity.  325;  Bank  v.  Bank^  45  Missouri,  518.  But 
not  as  against  an  innocent  subsequent  purchaser.  DriscoU  v.  West  Bradley^ 
(re,  Co.,  59  New  York,  96 ;  Merchants'  Bk,  v.  Shouse,  102  Fennsylvania  State, 
488;  Bullard  v.  Bank,  18  Wallace,  589;  Bank  v.  Durfee,  118  Missouri,  481 ; 
40  Am.  St.  Rep.  396. 

A  by-law  tending  to  oust  the  courts  of  jurisdiction  by  compelling  arbitra- 
tion is  invalid.  Insurance  Co.  v.  Morse,  20  Wallace  (U.  S.  Supr.  Ct.),  445. 
As  one  providing  that  suit  on  an  insurance  policy  shall  be  brought  in  a  cer- 
tain county.    Nule  v.  Hamilton,  fr<?.  Ins.  Co.,  6  Gray  (Mass.),  174. 

A  by-law  providing  for  the  expulsion  of  any  member  of  an  incorporated 
mutual  benefit  society  for  "  vilifying  "  any  other  member  is  void.  Common- 
wealth V.  St.  Patrick*s  Soc,  2  Binney  (Pennsylvania),  441. 

In  Thomas  Y.  Mutual  Prot.  Union,  49  Hun,  171,  the  New  York  Supreme 
Court  held  that  a  by-law  imposing  a  penalty  on  any  member  who  should  play 
with  any  persons  not  members,  was  void,  and  an  injunction  was  granted 
against  its  enforcement.  On  appeal  this  was  reversed  on  the  ground  that  no 
case  was  shown  for  the  exercise  of  the  equitable  remedy  of  injunction  (121 
New  Y^ork,  45,  54). 

See  note,  84  Am.  Dec.  627 ;  1  Thompson  on  Corporations,  §  1010,  ei  seq. 


Section  II.  —  Qualification,  Eledion,  and  Removal. 

No.  5.  — EEG.  V.  MAYOR,  &c.  OF  EXETER  (Ex  parte 
WESCOMB). 
(Q.  B.  1868.) 

RULE. 

The  question  whether  a  person  is  an  inhabitant  house- 
holder, within  the  meaning  of  the  Municipal  Corporations 
Act  1835  (5  &  6  Will.  IV.  c.  76),  s.  9,  substantially  repro- 
duced  by  45  &  46  Vict.  c.  50,  s.  9  (2),  is  a  question  of 

fact. 

Seg.  V.  Mayor,  fto.  of  Exeter  (Ez  parte  Wescomb). 

L.  R.,  4  Q.  B.  110-113  (8.  c.  19  L.  T.  897). 

[110]  Municipal  Corporation.  — "  Inhabitant  Householder.*' 

A.,  after  carrying  on  business  and  residing  at  Exeter  for  many  years,  went 
to  live  in  London.  He  continued  his  business,  which  compelled  him  often  to 
visit  Exeter,  and  he  kept  some  offices  and  rooms  there.  He  was  in  Exeter 
about  twenty  times  since  Michaelmas,  1867,  staying  each  time  from  four  to 
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ten  days.  On  these  occasions  he  always  transacted  his  business,  slept,  and 
took  some  of  his  meals  in  his  own  rooms. 

Held,  that  the  question  whether  a  person  is  an  inhabitant  householder 
within  8.  9  of  the  Municipal  Corporation  Act  is  a  question  of  fact,  and  de- 
pends iipon  whether  there  has  been  such  a  degree  of  inhabitance  as  to  be  in 
substance  and  in  common  sense  a  residence,  and  that  A.  was  an  inhabitant 
householder  in  Exeter,  as  there  was  sufficient  evidence  to  show  that  he  had  a 
residence  there  as  well  as  in  London. 

A.,  having  been  struck  off  the  burgess  list  of  a  borough  on  objection  at  the 
revision,  obtained  a  rule  calling  on  the  mayor  to  show  cause  why  a  mandamwt 
should  not  issue  commanding  him  to  admit- A.  to  the  office  of  burgess  of  the 
borough.  The  rule  was  directed  to  the  mayor  only,  and  he  did  not  appear  to 
show  cause. 

HeUj  that  the  burgess  on  whose  objection  A.'s  name  had  been  struck  off 
had  a  locus  standi,  and  might  be  heard  to  show  cause. 


Bule  calling  on  the  Mayor  of  Exeter  to  show  cause  why  a  writ 
of  mandamus  should  not  issue,  commanding  him  to  admit 
Charles  *  Wescomb  into  the  place  and  oflBce  of  one  of  the  [*  111] 
burgesses  of  the  said  city. 

Wescomb  carried  on  the  business  of  newspaper  proprietor  and 
printer,  in  Exeter,  for  seventeen  years.  For  a  long  time  he  lived 
in  a  house  in  Exeter,  which  he  quitted  shortly  before  Michaelmas, 
1867,  having  at  that  time  purchased  a  business  in  London,  where 
he  took  a  dwelling-house  and  went  to  reside ;  but  he  still  continued 
his  business  in  Exeter.  At  that  time,  Wescomb  was  the  owner  and 
occupier  of  three  offices  and  rooms  for  an  attendant,  in  Gandy  Street, 
in  Exeter.  Immediately  before  quitting  his  dwelling-house  in 
Exeter,  he  furnished  one  of  the  three  offices  as  a  bedroom,  so  that 
he  might  reside  there  when  he  visited  Exeter,  which  he  was  often 
compelled  to  do  to  attend  to  his  business  there.  Wescomb 's  rooms 
were  approached  by  a  staircase  which  was  private  to  these  rooms, 
and  there  was  a  door  of  communication  between  the  room  furnished 
as  a  bedroom,  and  a  room  adjoining  occupied  by  the  person  who 
attended  to  Wescomb  when  he  was  in  occupatioa  A  portion  of 
Wescomb 's  family  slept  in  these  rooms  in  Gandy  Street  for  several 
nights  in  the  years  1867  and  1868.  Wescomb  had  been  in  Exeter 
about  twenty  times  since  Michaelmas,  1867,  for  the  purpose  of 
attending  to  his  business,  and  his  stay  on  each  of  those  occasions 
lasted  from  four  to  ten  days.  During  these  visits  to  Exeter,  he 
always  occupied  the  rooms  in  Gandy  Street,  transacted  all  his 
business,  took  some  of  his  meals,  and  slept  there.     Wescomb  kept 

VOL,  VII, —  19 


290  COLORATION.  —  PART  L 

Ho.  6.  — Beg.  ▼.  Mayor,  &«.  of  Bzeter  (El  parte  Weeoomb),  L.  B.,  4  Q.  B.  Ill,  US. 

the  rooms  solely  for  his  own  private  accommodation,  and  could  and 
did  use  them  on  all  occasions.  He  was  rated  in  his  own  name  as 
occupier  and  owner  of  the  house  in  Gandy  Street,  and  paid  poor- 
rates  and  all  other  rates  and  assessments  in  respect  of  the  house. 
Wescomb's  name  was  on  the  burgess  list  in  respect  of  this  property, 
and  was  expunged  on  the  objection  of  another  burgess,  on  the 
ground  that  he  was  not  an  inhabitant  householder  within  s.  9  of 
the  Municipal  Corporation  Act  (5  &  6  Wm.  IV.  c.  76.)^.     It  was 

admitted  that  he  was  an  occupier  within  that  section. 
[*  112]      Charles  claimed  to  show  cause  on  behalf  of  the  bui^ess  *  at 
whose  instance  Wescomb's  name  had  been  struck  ofif  the  list 

Lopes,  contrtb,  submitted  that  the  objecting  burgess  had  no  loctis 
standi. 

The  Court  decided  that  the  objecting  burgess  was  entitled  to 
show  cause  in  the  absence  of  the  mayor,  although  the  rule  was 
directed  to  the  mayor  alone,  and  he  did  not  appear.  The  Court 
also  expressed  an  opinion  that  it  would  in  general  be  well  in  cases 
such  as  this  to  give  notice  of  the  rule  to  the  objecting  burgess  as 
well  as  to  the  mayor. 

Charles.  The  only  question  is  whether  Wescomb  is  an  inhabi- 
tant householder.  His  residence  was  in  London,  and  there  is  not 
sufficient  evidence  to  show  that  he  had  any  second  residence.  In 
Whithorn  v.  Thomas,  7  Man.  &  G.  1,  a  freeman  of  T.  had  a  bed- 
room there,  but  resided  more  than  seven  miles  from  T.  He  slept 
in  this  bedroom  twelve  times  in  six  montlis.  It  was  held  that  he 
did  not  reside  at  T.  during  that  six  months.  Wescomb 's  residence 
in  Exeter  is,  moreover,  colourable.  It  is  for  the  purpose  of  entit- 
ling himself  to  vota 

iiopes,  in  support  of  the  rule.  —  The  residence  of  Wescomb  was 
hand,  fide  for  the  purpose  of  looking  after  his  business,  and  not 
merely  colourabla  Even  if  the  object  of  the  residence  be  to 
obtain  a  vote,  that  does  not  detract  from  the  right  of  the  party. 
Whithorn  V.  Thomas,  Wescomb  has  spent  upwards  of  three 
months,  at  least,  at  Exeter  since  Michaelmas,  1867,  in  attending 
to  his  business  there.  This  is  sufficient  evidence  that  he  has,  in 
fact,  two  residences,  one  in  London,  and  the  other  in  Exeter. 
Lord  Kenton,  C.  J.,  says,  in  Rex  v.  Sargent,  5  T.  R  466,  468: 
•  It  happens  perpetually  that  persons  have  different  places  of  abode, 

1  The  Miction  is  sabetantiaUj  leprodaoed  bj  the  CoDSolidation  Act,  45  ft  46  Vict, 
e.  50,B.9(2). 
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in  some  of  which  they  reside,  more  or  less,  as  suits  their  con- 
venience. Was  it  ever  doubted  that  a  fortnight's  residence,  or  less 
time,  did  not  cts  much  constitute  a  residence  as  any  greater  portion 
of  time?  In  Rex  v.  Duke  of  Richmond,  6  T.  E.  560,  561,  an 
information  in  the  nature  of  a  quo  warranto  was  granted  to  try 
whether  the  residence  was  bond,  fde.  There  the  Duke  of  Rich- 
mond, who  did  not  appear  to  have  been  resident  in  the 
town  before,  took  a  lodging  just  on  the  eve  of  *the  elec-  [*  113] 
tion,  and  slept  there  two  or  three  times  in  his  way  to  and 
from  the  camps  in  the  neighbourhood.  This,  however,  would 
clearly  not  be  a  sufficient  residence.  The  principle  upon  which 
Whithorn  v.  Thomas  was  decided  is  in  favour  of  the  present  rule 
although  the  actual  decision  was  that  there  was  no  residence. 

Blackburn,  J.  The  real  question  in  this  case  is  whether  or  not 
Mr.  Wescomb  was  an  inhabitant  householder  in  Exeter.  He 
appears  to  have  had  all  the  other  necessary  qualifications.  If  he 
was,  in  fact,  inhabiting  the  offices  in  Gandy  Street,  that  is  suffi- 
cient There  is  no  strict  or  definite  rule  for  ascertaining  what  is 
inhabitance  or  residence.  The  words  have  nearly  the  same 
meaning.  Sleeping  once  or  twice  in  a  place  would  not  constitute 
inhabitance.  There  is  no  precise  line  to  be  drawn.  It  is  always, 
if"  the  inhabiting  is  bond  fide,  a  question  of  more  or  less.  The 
question  is  whether  there  has  been  such  a  degree  of  inhabitance 
as  to  be,  in  substance  and  in  common  sense,  a  residence.  When  a 
person  has  a  country  and  a  town  house,  it  is  a  mere  question  of 
fact  whether  he  has  two,  or  only  one  residence.  When,  as  in  this 
case,  a  man  leaves  one  residence  to  go  elsewhere  to  transact  real 
business,  whether  he  has  two  residences  depends  on  quantity  and 
amount.  It  is  a  pure  question  of  fact  As  the  residence  was 
clearly  not  frivolous  or  merely  colourable,  I  think  that  the  amount 
of  residence  was  sufficient  to  entitle  Mr.  Wescomb  to  a  vote,  and 
there  is,  therefore,  no  ground  for  discharging  the  rule. 

Hayes,  J. ,  concurred.  Rule  absolute. 

ENGLISH  NOTES. 

The  qualifications  necessary  to  entitle  a  person  to  be  enrolled  as  a 
burgess  are:  (a)  that  he  should  be  of  full  age;  (b)  that  he  should  have 
been  ia  the  joint  or  several  occupation  of  qualifying  property;  (c)  that 
he  should  have  resided  within  the  borough  or  within  seven  miles 
thereof  during  the  preceding  twelve  months ;  (d)  and  (e)  that  he  should 
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have  been  rated  and  paid  the  rates  in  respect  of  the  qualifying  property 
during  the  preceding  twelve  months.  Every  person  so  qualified  is  en- 
titled  to  be  enrolled  as  a  burgess  unless  (a)  he  is  an  alien,  (b)  he  has 
received  union  or  parochial  relief  or  other  alms  during  the  twelve 
months  preceding  enrolment,  or  (c)  he  is  disentitled  under  any  Act  of 
Parliament:  Municipal  Corporations  Act  1882  (45  &  46  Vict.  c.  50), 
s.  9.  The  disqualification  (c)  is  a  conviction  for  treason  or  felony,  and 
subsists  until  the  convict  has  suffered  the  penalty  imposed,  or  shall 
have  received  a  pardon  from  the  Crown,  Forfeiture  Act  1870  (23  &  24 
Vict.  0.  23),  s.  2;  or  for  an  offence  against  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act  1884  (47  and  48  Vict.  c.  70), 
ss.  2  and  7. 

By  the  Municipal  Voters  Belief  Act,  1885  (48  Vict.  c.  9),  s.  2,  it  is 
provided:  From  and  after  the  passing  of  this  Act  a  man  shall  not  be 
disqualified  from  being  enrolled  or  voting  as  a  burgess  at  any  munici- 
pal election  in  a  borough,  in  respect  of  the  occupation  of  any  house,  by 
reason  only  that  during  a  part  of  the  qualifying  period,  not  exceeding 
four  months  in  the  whole,  he  has,  by  letting  or  otherwise,  permitted 
such  house  to  be  occupied  as  a  furnished  dwelling-house  by  some  other 
person,  and  during  such  occupation  has  not  resided  within  seven  miles 
of  the  borough. 

The  payment  of  rates  is  essential  in  order  to  entitle  a  person  to  be 
placed  on  the  burgess  list:  Wade  v.  Falmer  (1893),  1894,  1  Q.  B.  268, 
70  L.  T.  407. 

Councillors  are  not  so  restricted  as  to  their  area  of  residence  as  are 
burgesses,  and  are  eligible  for  office  if  resident  within  fifteen  miles  of 
a  borough :  Municipal  Corporations  Act  1882  (45  &  46  Vict.  c.  50),  s.  11. 
The  names  of  persons  eligible  for  office,  but  not  qualified  to  be  enrolled 
as  burgesses  by  reason  of  non-residence  within  seven  miles,  are  kept  in 
a  separate  list:  Municipal  Corporations  Act  1882(45  &46  Vict.  c.  50), 
8.  11. 

The  Acts  of  1835  and  1882  provided  that  no  person  should  be  ad- 
mitted a  freeman  by  gift  or  by  purchase.  This  provision  has  now 
been  modified  by  the  Honorary  Freedom  of  Boroughs  Act  1885  (48  & 
49  Vict.  c.  29),  which  permits  a  municipal  corporation  to  confer  the 
honorary  freedom  upon  persons  of  distinction,  and  persons  who  have 
rendered  eminent  services  to  the  borough.  The  honorary  freedom  does 
not  confer  the  right  of  voting  as  a  burgess  at  elections,  or  of  partici- 
pating in  the  corporate  property  or  charity. 

AMERICAN  NOTES. 

The  American  books  are  full  of  cases  in  which  the  courts  have  expounded 
the  meaning  of  "  inhabitant,"  «  householder,"  and  "  family."  Numerous  refer- 
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ences  to  these  may  be  found  in  Lawson's  Concordance  and  Browne's  Judicial 
Interpretation  of  Common  Words  and  Phrases.  The  rule  here  probably  is 
that  it  is  the  duty  of  the  Court  to  ezpoimd  the  meaning  of  these  words  to  the 
jury,  and  the  province  of  the  jury  to  determine  whether  the  facts  do  or  do  not 
bring  the  person  within  the  particular  description  as  thus  expounded.  If 
this  determination  does  uot  satisfy  the  legal  sense,  the  court  find  no  difficulty 
however  in  setting  aside  the  verdict  of  the  jury.  If  the  question  is  to  be  de- 
termined on  a  determination  of  conflicting  evidence,  it  is  undoubtedly  one  of 
fact  exclusively  for  the  jury,  but  if  there  is  no  such  substantial  conflict  there 
is  no  question,  and  a  verdict  against  the  evidence  cannot  stand  any  more  than 
in  any  other  case  of  such  a  verdict.  See  Thompson  on  Trials,  <*  Province  of 
Court  and  Jury." 

This  matter  is  well  illustrated  by  the  case  of  Byrne  v.  Byrne,  3  Texas,  336, 
where  it  was  held  that  the  meaning  of  "  insupportable  "  and  **  outrageous,*'  in 
a  statute  relating  to  divorce,  is  a  question  for  the  Court,  but  that  the  existence 
of  the  facts  which  constitute  such  outrages  is  a  question  for  the  jury. 

The  same  principle  is  applied  in  slander  and  libel  cases,  in  which  it  is  left 
to  the  jury  to  determine,  from  the  circumstances,  what  meaning  the  defend- 
ant intended  to  convey  by  the  words  used. 

The  general  doctrine  of  the  rule  is  substantially  declared  in  Fruin  v.  Crystal 
R.  Co,,  89  Missouri,  397,  citing  NeiUon  v.  Harford,  8  Mees.  &  W.  806,  823. 

In  Goode  v.  State,  16  Tex.  App,  411,  the  Court  observed :  "  What  is  meant 
in  the  statute  by  the  words  '  The  family  of  the  taker  up,'  is,  when  applied  to  a 
particular  state  of  facts,  a  mixed  question  of  law  and  fact.  So  far  as  the  fact 
is  governed  by  law,  it  belongs  to  the  judge  to  declare  the  law ;  and  so  far  as 
the  fact  was  one  of  proof,  it  was  a  matter  to  be  ascertained  from  the  evidence, 
and  one  not  to  be  left  to  the  personal  knowledge  of  the  jury." 

A  somewhat  analogous  case  is  Cobb  v.  Covenant  M,  B,  Association,  153 
Massachusetts,  176,  where  it  was  alleged  that  a  false  answer  had  been  made 
to  the  question  in  an  application  for  life  insurance,  whether  the  applicant  had 
"  been  prescribed  for  "  by  a  physician  within  ten  years.  At  the  request  of 
the  jury  the  trial  court  defined  the  word  "  prescription  "  as  follows :  **  If  the 
insured  went  to  a  physician  for  the  purpose  of  getting  his  aid,  advice,  or  as- 
sistance as  a  physician,  in  a  difficulty  under  which  he  was  then  suffering,  or 
supposed  himself  to  be  suffering,  and  the  physician  hearing  what  the  insured 
had  to  say,  as  a  physician,  and  for  the  purpose  of  relief  or  cure  or  aid  or 
assistance,  gave  to  the  insured  medicine,  then  it  may  be  said  that  such  a 
physician  prescribed  for  him; "  and  added,  «  And  it  is  your  duty  as  jurors  so 
to  find,"&c.  This  was  held  not  to  be  a  charge  upon  the  facts:  "Certain 
facts,  if  they  find  them  to  exist,  he  informs  the  jury,  will  make  a  prescription 
by  a  physician  within  the  meaning  of  the  law." 

The  question  of  the  sufficiency  of  the  description  of  property  in  a  chattel- 
mortgage  is  for  the  court ;  the  question  of  the  identity  of  the  property  claimed 
with  that  so  described  is  for  the  jury.     Andregg  v.  Brunskilt,  87  Iowa,  351. 

In  Montgomery  v.  State  (Alabama),  2  Southern  Reporter,  155,  the  question 
whether  the  cutting  down  of  a  sidewalk  fifteen  feet  to  the  level  of  a  street, 
was  a  "  construction,"  within  the  intent  of  the  State  Constitution,  was  left  to 
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the  Jury.  "  Contrary  to  principle  and  authority,"  says  the  editor  of  the  Am. 
Ik  Kng.  Kno.  of  Law.  The  last  named  treatise  lays  down  this  rule :  <<  If  how- 
ever the  meaning  of  the  instrument  depends  not  merely  on  its  construction 
and  language,  but  on  collateral  facts  or  extrinsic  circumstances,  the  necessity 
of  introducing  parol  evidence  to  ascertain  the  meaning  draws  the  whole  ques- 
tion of  tlie  interpretation  to  the  jury,  who  however  are,  as  above,  to  receive 
auoh  instructions  upon  the  legal  effect  of  the  instrument  as  will  meet  the 
various  phases  presented  by  the  extrinsic  evidence."  Citing  many  cases.  19 
Am«  &  Kug,  £nc.  of  Law,  p.  653. 


Na  6.  — LEWIS  v.  CAER 
(a  A.  1876.) 

RULE. 

Ths  disqualification)  imposed  by  the  Municipal  Corpora- 
tions Act  ISoo  (5  &  6  Will.  IV.  0.  76),  s.  28,  substantially 
n>pi\xluced  by  45  &  46  Viet.  c.  50,  s.  12,  of  any  person  who 
ha3  any  intei'est  in  a  contract  with  the  council  of  the 
boroughs  to  be  elected  or  to  be  an  alderman  or  councillor 
of  the  borough,  applies  only  during  the  continuance  of  the 
contract. 

Liwii  ▼.  Cur. 

^454}        TV  vit^v-^tawnk^  «z&der  sl  2^  trf  5  je6  Wm.  Vl^c.  TS.»  of  acxpcr- 

9(«t  wK^  hjis  *tt\  i:i:*«tj4  ia  a  cvniswrt  wish  lie  <v>»2cil  of  ^*  bo«>«L. 

K*  W  ^w*Ni  <*  S»  *tt  auvWrta**  or  <\HL2viljor  trf  tbe  Krcc^  3Lrcoes  cclx 

$ttvit  ^  vvii:r^*«  jia  jtl^Wr^aAit  \>r  *vHkS5ciIor  *k*w  set  omk^v  sc  be  -^alraed  or 
N<vy»e  dSAVi*i^->^  »:%'^ -:i  ia»?  Tsvasi:*^:  of  ^  53wa»«l  %»  Esmr  ;%K::jLEae»  for 
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a  share  and  interest  in  certain  contracts  for  the  supply  of  goods 
by  the  defendant  to  the  council  of  the  borough. 

At  the  trial  before  Lord  Colbridge,  C.  J.,  at  Chester,  at  the 
summer  assizes,    1875,    it  appeared  that    the    defendant  was  a 
tallow  chandler  in  the  borough  of  Macclesfield,  which  is 
a  *  borough  within  sched.  A.  of  the  Municipal   Corpor-   [*  485] 
ations  Act  (5  &  6  Wm.  IV.  c   76),  and  that  in  the  year 

1874,  while  holding  the  office  of  alderman  of  the  borough,  he  had 
sold  goods  on  several  occasions  to  the  corporation  on  orders  drawn 
up  by  the  waterworks  committee  of  the  council,  and  approved  by 
the  council  and  sent  by  them  to  the  defendant's  place  of  business. 
Payment  was  made  at  intervals  by  orders  signed  by  three  members 
of  the  council  and  countersigned  by  the  town- clerk.     In  May, 

1875,  the  defendant  acted  on  five  several  occasions  as  alderman, 
and  these  were  the  offences  for  which  the  penalties  were  sought 
to  be  recovered.  At  that  time  all  the  goods  that  had  been  supplied 
by  the  defendant  to  the  council  had  been  paid  for,  and  there  were 
no  outstanding  transactions  between  them.  On  these  facts  the 
learned  judge  held  that  any  supply  of  goods  to  the  council  was 
within  the  28th  section  of  5  &  6  Wm.  IV.  c.  76,  ^  and  dis- 
qualified the  defendant  *from  being  an  alderman,   and   [*486] 

1  By  5  &  6  Wm.  IV.  c.  76,  s.  28,  "Nor  coancil  thereupon  shall  forthwith  declare 

ghall  any  person  be  qoalified  to  be  elected  the  said  office  to  be  void,  and  shall  signify 

or  to  be  a  connciUor  of  any  such  borough,  the  same  by  notice  in  writing  under  the 

or  an  alderman  of  any  such  borough,  .  .  .  hands  of  three  or  more  of  them,  counteri- 

during  such  time  as  he  shall  have,  directly  signed  by  the  town-derk,  to  be  affixed  in 

or  indirectly,  by  himself  or  his   partner,  some  public  place  within  the  borough,  and 

any  share  or  interest  in  any  contract  or  the  said  office  shall  thereupon    become 

employment  with,  by,  or  on  behalf  of  such  void.  .  .  ." 

council."  By  s.  53,  *'  If  any  person  shaU  act  as 

By  s.  52,  "  If  any  person  holding  the  mayor,  alderman,  or  councillor,  or  auditor, 

office  of  mayor,  alderman,  or  conncillor  for  or  assessor  for  any  borough,  without  hav- 

any  borough  shall  be  declared  bankrupt,  ing  made  the  declaration  hereinbefore  re- 

or  shall  apply  to  take  the  benefit  of  any  quired  in  that  behalf,  or  without  being 

Act  for  the  relief  of  inRolvent  debtors,  or  duly  qualified  at  the  time  of  making  such 

shall  compound  by  deed  with  his  creditors,  declaration,  or  after  he  shall  cease  to  be 

or  being  mayor  shall  be  absent  for  more  qualified  according  to  the  provisions  of 

than  two  calendar  mouths,  or  being  an  this  Act,  or  after  he  shall  become  disquali- 

alderman  or  councillor  for  more  than  %ix  fied  to  hold  any  such  office,  he  shaU  for 

months  at  one  and  the  same  time  (unless  every  such  offence  forfeit  the  sum  of  £50, 

in  case  of  illness)  from  the  borough  of  such  sum  to  be  recovered,  with  full  co«<ts 

which  he  shall  be  mayor,  alderman,  or  of  suit,  by  any  person  who  will  sue  for  the 

councillor,  then  and  in  every  snch  case  same  within  three  calendar  months  after 

such  person  shall  thereupon  immediately  the  commission  of  such  offence,  by  action 

become  disqualified,  and  shall  cease  to  of  debt  or  on  the  case  in  any  of  his  Majes- 

hold  the  office  of  snch  mayor,  alderman,  ty's  superior  courts  of  record,"  &c 
or  counciUor  as  aforesaid,  .  •  .  and  the 
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subjected  him  to  penalties  for  subsequently  acting.  He  ac- 
cordingly directed  a  verdict  for  the  plaintiff  for  £250.  A  rule 
nisi  was  afterward  obtained  for  a  new  trial,  on  the  ground  of 
misdirection. 

Feb.  24,  1876.  Arthur  Williams  (Sir  H.  Gifi'ard,  S.  G.,  with 
him)  showed  cause.  The  transactions  were  contracts,  and  the 
disqualification  having  once  arisen  must  be  continuous.  The  case 
is  within  the  mischief  which  the  Act  was  intended  to  remedy. 
The  limitation  of  time  in  sect  28  is  not  applicable  to  a  person 
who  is  already  in  office,  and  that  section  was  intended  to  be  read 
as  applying  a  temporary  disqualification  from  being  elected  during 
the  continuance  of  an  interest  in  the  contract,  but  as  absolutely 
taking  away  the  qualification  in  the  case  of  any  person  who  is 
already  an  alderman.  If  the  defendant  was  disqualified  from  being 
an  alderman  xmder  sect  28,  he  has  incurred  the  penalties  under 
sect  53  by  acting  afterwards,  unless  he  resigns  or  in  some  way 
ceases  to  hold  the  office  and  is  re-elected.  [He  referred  to  AYcA- 
ol807i  V.  Fields,  7  H.  &  N.  810;  21  L  J.  Ex.  233.] 

Mclntyre,  Q.  C,  and  Coxon,  in  support  of  the  rule.  All  the 
words  of  the  28th  section  must  have  efTect  given  to  them,  and  the 
disqualification  to  be  an  alderman,  as  well  as  that  to  be  elected, 
must  be  during  the  time  there  is  an  interest  in  the  contract 
Otherwise  a  sale  over  the  counter  of  any  small  amount  would  be  a 
contract  which  would  have  the  effect  of  a  permanent  disqualifica- 
tion. The  statute  is  aimed  at  continuing  contracts.  Where  there 
is  an  intention  to  avoid  the  office,  it  is  clearly  expressed  as  in  the 
52nd  section.  In  sect  53  there  must  be  some  limit  of  time,  for  a 
person  who  has  lost  a  qualification  is  not  barred  thereby  for  all  time 
from  being  an  alderman  or  councillor  if  he  becomes  properly  quali- 
fied and  is  re-elected.  That, section  must,  therefore,  be  read  as 
applying  to  acts  done  after  and  during  disqualification,  and  the 
defendant  has,  therefore,  incurred  no  penalty.  [They  referred  to 
Beg.  V.  Francis,  18  Q.  B.  526 ;  21  L.  J.  Q.  B.  304] 

Bramwell,  B.  I  think  this  rule  should  be  made  absolute.  I 
think  the  plaintiff  did  not  prove  his  case.  Whether  the 
[*  487]  Legislature  *  intended  that  such  contracts  should  or  should 
not  be  within  the  Act  is  another  matter,  but  I  think  if  a 
shilling's  worth  of  stationery  were  bought  of  an  alderman  there 
would  be  a  contract  between  the  corporation  and  that  alderman. 
Probably  if  they  had  intended  it  they  would  have  used  the  word 
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"  dealing,  *  or  some  such  wori  However,  it  is  a  contract,  and, 
independently  of  any  reasoning  upon  the  matter,  I  think  it  is  con- 
cluded by  the  case  of  Nicholson  v.  Fields,  7  H.  &  N.  810;  21  L. 
J.  Ex.  233,  where  a  somewhat  similar  contract  was  involved 
There  it  was  a  bill  for  lime  supplied  to  certain  commissioners.  In 
this  case  it  is  a  casual  supply  of  candles,  or  some  such  thing.  The 
question,  then,  is,  whether  the  defendant's  acts  have  brought  him 
within  the  53d  section  of  the  Act  I  do  not  like  —  and  it  is  gen- 
erally useless  —  referring  to  pleadings,  but  where  it  is  necessary 
that  the  case  be  logically  stated,  either  under  the  old  system  or 
under  the  more  modem  form  of  pleading,  one  cannot  help  getting 
some  assistance  by  looking  at  the  mode  in  which  it  has  been  put  by 
the  pleader;  and  I  think  if  we  look  at  the  declaration  in  this  case 
it  will  be  found  that  the  plaintifif  has  not  proved  his  case.  The 
declaration  says  that  the  borough  of  Macclesfield  is  a  corporation 
within  the  Municipal  Corporation  Act ;  that  the  defendant  claims 
to  be  an  alderman  of  the  borough,  and  that  before  and  at  the  time 
of  the  committing  of  the  grievance  he  had  become  disqualified  to 
hold  the  office  of  alderman  of  the  borough.  That  has  certainly  not 
been  proved,  because  Mr.  Williams  concedes  that  if  he  had  put 
himself  up  for  election  as  an  alderman  at  the  time  the  declaration 
is  speaking  of,  he  would  have  been  undoubtedly  qualified  to  hold 
the  office.  It  is  true  that  he  could  not  have  put  himself  up  at  that 
time,  because  he  was  already  in  office,  and  perhaps  could  not  be 
removed  except  by  a  qiLO  warranto ;  but  still,  if  in  some  way  or 
other  he  had  got  out  of  office  he  would  not  have  been,  as  the  decla- 
ration says,  "  disqualified  to  hold  the  office  of  alderman. '  Then 
it  goes  on  to  say  this,  "  To  wit,  by  having  a  share  and  interest  in 
certain  contracts  within  the  borough."  Now  I  construe  that  to 
mean  —  and  it  is  obviously  the  plain  meaning  —  that  at  the  time 
he  committed  the  offence  he  had  "  an  interest  in  a  contract "  If  it 
had  meant  "having  had,"  it  should  have  said  so,  but  it 
does  not  do  so.  This  *  pleading,  to  my  mind,  correctly  [*  488] 
states  the  offence  under  the  statute,  but  it  satisfies  me  that 
the  plaintiff  has  no  case.  Now,  instead  of  dealing  with  the  decla- 
ration, I  will  deal  with  the  substance  of  the  matter.  It  is  alleged 
that  this  defendant,  by  what  he  has  done,  has  brought  himself 
within  the  53rd  section  of  this  Act  of  Parliament  Before  consid- 
ering the  53rd  section  it  will  be  as  well  to  call  attention  to  the  52nd 
section,  which  states  that  if  any  person  holding  the  office  shall  be 
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declared  a  bankrupt,  or  any  of  the  other  things  there  mentioned 
shall  happen,  he  shall  ''  immediately  become  disqualified,  and 
shall  cease  to  hold  the  office. "  The  53rd  section  says  that  if  any 
person  shall  act  as  alderman  without  being  duly  qualified  at  the 
time  of  making  the  declaration,  or  after  he  shall  cease  to  be 
qualified  according  to  the  provisions  of  the  Act,  or  after  he  shall 
have  become  disqualified,  he  is  to  forfeit  for  every  such  ofifence  the 
sum  of  £50.  Now  the  defendant  had  not  become  disqualified, 
because  that  means  disqualified  as  previously  stated,  and  that  ho 
had  certainly  not  become;  therefore  the  question  is,  whether  he 
had  "  ceased  to  be  qualified  according  to  the  provisions  of  this 
Act "  In  order  to  ascertain  whether  he  had  ceased  to  be  qualified, 
we  are  referred  to  the  28th  section  of  the  Act,  under  which  it  is 
argued  that  he  had  ceased  to  be  qualified.  Now,  let  us  look  at  the 
28th  section  and  see  what  it  says.  It  says  that,  "  No  person  shall 
be  qualified  to  be  elected  "  — leaving  out  for  the  moment  the  words 
"  or  to  be  "  —  "  during  such  time  as  he  shall  have  any  interest "  in 
a  contract  of  this  sort.  If  that  was  all,  of  course  that  would  not 
do,  because  he  had  no  interest  at  the  time  he  was  elected ;  but  there 
are  the  further  words  "  or  to  be ;  "  and  Mr.  Williams  says  the  mean- 
ing is  that  he  shall  not  be  elected  if  at  the  time  of  his  seeking  elec- 
tion he  is  interested  in  a  contract,  or  if  after  election  he  becomes 
interested  in  a  contract  he  shall  not  continue  "  to  be  "  an  alder- 
man of  the  borough.  Then  Mr.  Williams  had  some  little  difficulty 
to  contend  with  the  word  "  during, '  but  I  think  he  was  not  averse 
to  adopt  this  mode  of  dealing  with  it,  that  is,  either  to  say  that 
sense  must  be  made  of  it  in  some  way  or  other  which  is  not  for  him 
to  point  out,  or  at  all  events,  if  the  word  "  during  *  is  to  continue 

in,  that  then  we  are  to  take  it  with  this  consequence,  — 
[*  489]   that  inasmuch  as  he  cannot  be  an  alderman  *  during  the 

time  he  shall  have  ceased  to  be  cfo  jure  an  alderman,  and 
shall  be  liable  to  be  turned  out  upon  a  qtu)  warrantOy  and  as  he 
does  not  come  into  a  lawful  aldermanic  condition,  that  is  to  say, 
he  does  not  resume  his  aldermanic  status  lawfully  on  ceasing  to 
be  interested  in  a  contract,  the  section  must  be  read  thus :  He  shall 
not  be  elected  if  he  is  interested  at  the  time  of  the  election,  and 
if  he  becomes  interested  afterwards  he  shall  cease  to  be  an  alderman 
de  jure.  Now  I  am  not  at  all  sure  that  that  ingenious  argument 
is  well  founded.  I  am  not  at  all  sure  that  the  meaning  is  not 
that  the  lawmaker  supposes  that  it  is  not  enough  to  say  that  he 
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shall  not  be  elected,  because  it  might  be  said,  '  they  ought  not  to 
elect  him,  but  they  have  done  so. "  I  think  that  might  be  an  argu- 
ment, although,  perhaps,  a  bad  one,  but  still  it  is  not  unfrequently 
guarded  against  by  this  sort  of  expression  —  ''he  shall  not  be 
elected,  or  if  elected,  he  shall  not  be. "  I  am  not  sure  that  the 
Legislature  had  any  further  meaning  in  the  words  they  use  in  that 
section  than  that;  but  supposing  we  were  to  put  upon  it  the 
meaning  which  Mr.  Williams  says  we  ought>  and  were  to  read  it 
thus :  "^  that  he  shall  not  be  elected  if  at  the  time  of  his  election  he 
is  engaged  in  a  contract,  or  if,  after  election,  having  become  inter- 
ested in  a  contract  he  shall  cease  to  be ; "  is  that  within  the  53rd 
section  of  the  Act  of  Parliament  ?  The  53rd  section  says  that  if  he 
shall  act  without  being  duly  qualified  a  ceitain  thing  shall  hap- 
pen ;  but  if  Mr.  Williams'  argument  were  stretched  to  the  utmost, 
it  does  not  follow  that  the  defendant  has  acted  without  being  duly 
qualified :  the  argument,  in  fact,  proves  not  that  he  is  disqualified, 
but  that  he  is  no^  an  alderman.  Now  if  the  statute  had  said  that 
he  shall  not  act,  not  being  an  alderman,  then  it  might  have  been 
that  Mr.  Williams'  argument  might  have  gone  a  long  way  to  prove 
that  he  was  not  de  jure  an  alderman ;  but  the  53rd  section  says 
"  without  being  qualified.  *  Now  he  is  qualified,  because  it  is  con- 
ceded, and  indeed  it.  is  clear,  that  if  by  any  chance  he  got  out  of 
oflSce  he  could  immediately  offer  himself  for  re-election.  It  is 
impossible  for  me  to  read  those  words  as  suggested,  because  thief 
consequence  would  follow,  that  if  there  was  an  informality  in  the 
election  which  would  subject  the  man  to  be  turned  out  upon  a  quo 
warranto,  he  would  be  subject  to  penalties  during  all  the 
time  he  acted.  I  do  not  know  that  there  *is  any  pro-  [*490] 
vision  in  the  Act  of  Parliament  against  that,  and  if  not, 
and  we  hold  that  this  is  extended  to  a  man  who  is  acting,  and  is 
not  de  jure  an  alderman,  there  is  nothing  to  prevent  him  being  sub- 
ject to  penalties.  It  seems  that,  giving  the  utmost  weight  to  Mr. 
Williams*  argument,  sect  28  only  shows  this  gentleman  is  not  de 
jure  an  alderman,  and  that  sect.  53  imposes  no  penalty  upon  a  man 
who  is  acting  de  facto  as  an  alderman,  but  is  not  one  de  jure,  but 
imposes  a  penalty  where  he  is  not  duly  qualified ;  and  that  is  not 
the  case  with  this  defendant 

There  is  another  argument  which  has  incidentally  arisen,  which 
seems  to  me  to  be  very  strong  to  show  that  that  must  be  the  mean- 
ing of  the  statute.     Mr.  Williams  did  not  tell  us  what  would  be 
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the  consequences  of  sect  28  being  interpreted  as  he  said  it  ought  to 
be,  whether  the  office  was  ipso  facto  void,  or  whether  it  could  be 
made  void  upon  a  qxw  warranto ;  but  he  comes  to  the  conclusion 
now,  as  I  understand  him,  that  it  is  not  ipso  facto  void,  but  that  it 
is  void  upon  a  quo  warranto.  Now  observe  the  consequence ;  the 
quo  warranto  must  be  moved  for  within  a  year.  Suppose  it  is  not 
moved  for  within  a  year,  then  the  man  is  an  alderman,  and  de 
jure  an  alderman,  and  he  cannot  be  turned  out,  and  yet  he  cannot 
act  without  being  subject  to  penalties.  That  seems  to  be  an 
inconsistency,  and  it  seems  to  demonstrate  that  Mr.  Williams'  con- 
tention cannot  be  maintained. 

But  then  we  are  met  with  an  argument  that  we  must  deal  with 
the  words  of  those  sections  strictly,  and  that  we  ought  to  put  the 
construction  upon  them  for  which  the  plaintiff  contends  in  this 
case,  because  the  consequence  of  not  doing  so  would  be  very  dis- 
astrous I  do  not  agree  with  that ;  I  am  by  no  means  clear,  as  I 
said  before,  that  the  Legislature  intended  to  deal^with  such  a  case 
as  this  in  this  way.  I  think  that  what  they  had  in  their  minds, 
very  likely,  was  one  of  those  continuing  contracts,  that  is  to  say, 
a  contract  for  the  supply  of  coal  for  a  year,  or  a  contract  to  do  a 
large  piece  of  building,  or  something  of  that  kind  where  a  man 
may  make  a  laige  profit  if  he  has  got  friendly  persons  to  contract 
with  him;  and  I  doubt  very  much  whether  the  Legislature  in- 
tended these  words  to  comprehend  the  case  where  there  was  a 
trifling  dealing  over  the  counter,  and  where  the  price  paid  for  the 

articles  was  well  known.  It  has  been  suggested  that  if 
[*  491]   this  were  to  be  allowed  *  you  would  have  one  alderman, 

who  is  a  stationer,  on  one  day  giving  an  alderman,  who 
is  a  coal  merchant,  an  order  on  different  terms  to  what  he  would  a 
member  of  the  public,  to  supply  coals,  and  that  then  the  coals 
would  be  supplied  and  paid  for,  and  thereupon  the  alderman  who 
is  the  coal  merchant  would  do  the  same  good  turn  to  the  stationer; 
I  doubt  very  much  whether  that  sort  of  thing  was  intended  to  be 
provided  against,  or  that  it  was  apprehended  as  likely  to  take  place. 
I  think  that,  looking  at  the  whole  of  the  provision,  the  prohibi- 
tion is  against  acting  during  the  contract,  and  I  think  that  was 
the  mischief  which  the  Legislature  intended  to  guard  against,  and 
that  they  were  content  that  after  the  contract  was  over  he  should 
act,  knowing  that  under  those  circumstances  it  would  prohibit  the 
making  of  long  contracts,  because  of  the  disqualification  penalty 
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in  the  case  of  an  alderman  acting,  and  they  not  caring  much 
about  prohibiting  a  short  contract  of  this  kind.  I  really  do 
not  feel  pressed  by  the  difficulty  as  to  the  policy  of  the  Act,  and 
upon  the  words  of  it  I  think  there  was  no  case  to  go  to  the  jury, 
and  consequently  that  this  rule,  must  be  made  absolute  for  a  new 
trial. 

Cleasbt,  B.  I  have  come  to  the  same  conclusion,  feeling  to 
some  extent  that  the  case  is  within  the  mischief  pointed  at  by  the 
Act,  but  in  this  penal  clause  of  the  statute,  feeling  bound  to  give  a 
somewhat  strict  interpretation  to  the  language.  I  do  not  feel  my- 
self much  doubt  that  this  contiact  is  not  only  within  the  mischief 
contemplated  by  the  Act,  but  that  it  comes  within  the  terms  of  it 
The  only  assistance  which  I  can  obtain  towards  construing  the  Act 
is  from  the  terms  of  the  subsequent  statute,  15  Vict  a  5,  which 
explains  this  Act  and  amends  it  That  Act  has  this  clause  in  it : 
"  That  from  and  after  the  passing  of  this  Act  no  person  shall  be 
deemed  to  have  had  or  to  have  an  interest  in  a  contract  or  employ- 
ment, with,  by,  or  on  behalf  of  such  council,  commissioners,  or 
trustees,  by  reason  only  of  his  having  had  or  having  a  share  or 
interest  in  any  newspaper  in  which  any  advertisement  relating  to 
the  affairs  of  any  such  borough,  council,  commissioners,  or  trustees, 
may  have  been  or  may  hereafter  be  inserted, "  which  shows  that  the 
previous  statute  applies  to  simple  acts  of  that  sort,  and  not 
merely  to  permanent  contracts.  That  being  so,  the  ques- 
tion *  which  we  have  to  deal  with  arises  on  the  53rd  section,  [*  492] 
which  imposes  a  penalty  if  he  shall  act  after  he  has  become 
disqualified  to  hold  office.  The  words  are  "  after  he  shall  have 
become  disqualified, "  but  that  must  be  read  to  mean  "  after  he  shall 
have  become  disqualified  and  while  he  is  disqualified.  *  Now  it  is 
conceded  that  although  he  may  be  disqualified  it  is  not  a  permanent 
disqualification,  but  that  he  might  be  re-elected,  and  might  then  be 
entitled  to  act  We  must,  therefore,  necessarily  read  the  53rd  sec- 
tion as  making  the  penalty  attach  to  acting  while  the  disqualifi- 
cation exists.  I  have  not  the  least  doubt  that  the  office  would 
continue  full,  indeed  this  is  pretty  plain  on  a  comparison  with  the 
52nd  section,  the  language  of  which  is  much  stronger,  and  distinctly 
points  out  that  in  the  cases  there  mentioned  the  office  is  void,  and 
what  steps  are  to  be  taken  thereupon.  Then  we  come  to  the  diffi- 
culty in  the  construction  of  the  28th  section.  I  do  not  feel  myself 
justified  in  giving  any  different  effect  to  the  word  "  during  "  with 
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refeience  to  cases  which  have  gone  before  it,  and  as  I  am  obliged 
in  reference  to  the  first  part  of  the  sentence,  respecting  the  dis- 
qualification to  be  elected,  to  limit  that  disqualification  to  the  time 
during  which  there  is  an  interest  in  the  contract,  I  do  not  conceive, 
without  some  stronger  reason  than  has  been  given,  that  I  should  be 
justified  in  giving  to  the  same  words  applied  to  different  and  dis- 
tinct cases  "  to  be  elected  *  "  or  to  be  *  a  different  meaning.  I  feel 
bound,  therefore,  to  hold  that  the  disqualification  to  be  an  alderman 
was  limited  to  the  time  during  which  there  was  an  interest  in  the 
contracts,  and  that  it  is  not  made  out  that  the  acting  took  place 
under  the  circumstances  of  the  disqualification  mentioned  in  the 
section. 

Amphleti',  B.  I  am  of  the  same  opinion.  Looking  at  the  words 
of  the  28th  section,  they  seem  to  me  as  they  stand  to  be  very  sensi- 
ble. They  require  no  violent  interpretation  at  all  to  give  them  a 
sensible  effect,  for  what  the  section  says  is  this,  "  That  no  person 
shall  be  qualified  to  be  elected  or. to  be  an  alderman  during  the  time 
he  shall  have  any  interest  in  a  contract, "  that  is,  if  he  is  interested 
in  a  contract  at  the  time  of  the  election,  he  shall  not  be  qualified 

to  be  elected,  and  if  he  afterwards  should  become  interested, 
[*  493]  he  shall  not  be  qualified  to  be  an  alderman  during  such  *  time 

as  he  shall  be  so  interested  in  the  contract ;  he  is  not  quali- 
fied de  jure  to  act  or  be  an  alderman,  and  therefore,  might  be 
removed  by  a  quo  warranto.  That  gives  a  plain  and  intelligible 
meaning  to  the  words,  and  I  do  not  see  why  we  are  to  travel  out  of 
those  words  in  order  to  give  a  more  extensive  effect  to  the  clause  than 
it  would  otherwise  have,  and  I  am  very  much  confirmed  in  this 
opinion  by  seeing  that  in  the  same  clause,  that  is,  clause  28,  it  is 
said,  and  in  almost  the  same  words,  "  That  no  person  shall  be 
qualified  to  be  elected  or  to  be  a  councillor  unless  he  shall  have  a 
certain  property  qualification,*  which  is  specified.  Well,  then,  it 
would  be  said  by  Mr.  Williams,  and,  in  fact,  consistently  with  his 
argument  it  could  not  be  otherwise  said,  that  if  he  had  a  property 
qualification  according  to  the  clause  at  the  time  of  his  election,  but 
afterwards,  for  a  single  moment  ceased  to  have  that  qualification, 
although  he  never  acted  during  the  time  he  had  no  real  property 
qualification  and  subsequently  re-acquired  a  property  qualification, 
nevertheless  he  would  be  subject  to  penalties  for  afterwards  acting, 
and  that  the  only  way  of  getting  rid  of  his  disqualification  would 
be  by  re-election,  although  the  mischief  of  the  statute  did  not  at  all 
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point  to  the  necessity  of  his  re-election.  All  the  statute  requires 
with  regard  to  property  qualification  is,  that  when  he  acts  as  alder- 
man he  shall  have  a  certain  property  qualification.  It  is  very  diffi- 
cult, therefore,  to  say  that  if  a  person  has  ceased  to  hold  a  proper 
qualification  by  reason  of  some  circumstance  which  has  happened 
after  his  election,  and  has  subsequently  acquired  a  qualification,  that 
still  he  would  be  liable  to  penalties,  that  is,  that  he  has  ceased  de 
jure  permanently  to  be  an  alderman.  I  cannot  help  thinking  that  it 
is  very  analogous  to  the  case  of  a  justice  of  the  peace.  What  I 
find  enacted  by  the  statute  18  Greo.  II.  a  20,  is,  that  from  and 
after  a  certain  date  there  specified  no  person  shall  be  capable  of 
being  a  justice  of  the  peace,  or  of  acting  as  such,  for  any  county 
imless  he  has  a  property  qualification,  and  the  penalty  of  £100  is 
there  given  to  any  person  who  will  sue  for  it  The  words  are, 
"  Any  person  who  shall  act  as  a  justice  of  the  peace  without  taking 
the  oath, "  and  so  on,  ''  or  without  being  qualified  according  to  the 
true  intent  and  meaning  of  the  Act,  shall  for  every  such  offence 
forfeit  £100. "  It  has  been  argued  that  although  the  Act 
says  that,  "  No  person  shall  be  a  justice  *  of  the  peace  un-  [*  494] 
less  qualified, "  yet  if  he  has  ceased  to  have  the  qualifica- 
tion which  he  formerly  possessed,  he  still  remains  a  justice  of  the 
peace,  and  his  acts  are  not  void,  but  he  is  liable  to  the  penalty ; 
but  although  there  are  no  cases  cited  on  the  subject,  I  find  that 
Bums  in  his  Justice  of  the  Peace  lays  it  down  that  if  a  justice  of  the 
peace  has  become  disqualified  and  afterwards  obtains  a  proper  qual- 
ification, that  then  he  may  act  without  having  a  new  commission, 
that  is  to  say,  he  may  act  as  a  justice  of  the  peace  without  being 
subject  to  the  penalties.  Title,  Justice  of  the  Peace,  sect.  4.  That 
seems  to  be  strongly  analogous  to  the  case  now  before  us,  I  will 
only  add  that  the  52nd  section  supports  the  view  we  have  taken, 
because  there  it  is  enacted  that  when  a  person  holding  the  office  of 
alderman  becomes  bankrupt,  or  goes  away  for  six  months,  not 
that  he  shall  be  disqualified  from  being  elected  or  from  being  an 
alderman,  but  that  his  offices  shall  cease,  that  there  shall  be  a 
vacancy  in  his  office;  and  provision  is  made  for  filling  up  that 
vacancy,  while  in  the  28th  and  53rd  sections  the  language  is 
different,  and  it  is  admitted  that  there  is  no  actual  vacancy  in 
the  offica  Therefore,  in  my  opinion,  this  case  does  not  come 
within  the  words  of  the  section,  and  this  rule  ought  to  be  made 
absolute.  Hule  absolute. 
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From  this  judgment  the  plaintiff  appealed 

June  19,  1876.  J.  Brown,  Q.  C,  and  A.  Williams  argued  for 
the  plaintiff,  and  Mclntyre,  Q.  C. ,  and  Coxon,  for  the  defendant, 
in  support  of  the  judgment  of  the  Exchequer  Division. 

James,  L.  J.  I  am  of  opinion  that  the  judgment  ought  to  be 
aflarmed.  It  is  conceded  that,  in  the  words  of  sect  53,  some- 
thing must  be  implied  or  understood,  as  there  must  be  some  limi- 
tation in  point  of  time,  for  the  mere  fact  of  a  disqualification  hav- 
ing once  attached  would  not  prevent  a  person  from  being  elected 
or  re-elected,  when  the  disqualification  was  removed,  and  acting 
without  incurring  penalties.  When  we  turn  to  the  28th  section 
there  is  no  sufficient  reason  for  applying  only  to  the  election  the 
limitation  of  the  disqualification  to  the  time  during  which 
[*  495]  there  is  an  *  interest  in  a  contract  We  must  give  full  effect 
to  all  the  words  of  the  section,  and  doing  so  we  find  that 
the  defendant  was  not  qualified  to  be  an  alderman  during  the  time 
of  his  interest  in  these  contracts,  that  is  to  say,  the  disqualification 
is  temporary.  That  being  so,  as  he  is  only  disqualified  during  the 
continuance  of  the  contract  under  sect  28,  and  is  not  charged  with 
acting  during  that  time,  he  has  not  incurred  any  penalty  under  sect 
53  by  acting  afterwards.     The  appeal  must  therefore  be  dismissed. 

Mellish,  J.     I  am  of  the  same  opinion. 

Baggallay,  J.  A.  I  am  of  the  same  opinion.  In  considering 
the  28th  section  it  is  necessary  to  bear  in  mind  the  52nd,  for 
provision  is  made  in  that  section  for  the  cases  in  which  there  is  a 
cessation  of  the  office,  namely,  bankruptcy,  insolvency,  composition, 
or  absence  from  the  borough.  In  all  those  cases  it  is  provided  that 
the  party  shall  immediately  become  disqualified,  and  shall  cease  to 
hold  the  office ;  and  the  section  goes  on  to  provide  that  on  payment 
of  creditors,  or  (in  the  case  of  absence  from  the  borough)  on  return 
to  the  borough,  the  party  being  otherwise  qualified  shall  be  eligible 
for  re-election.  Had  it  been  intended  that  a  person  once  duly 
elected  who  had  become  disqualified  by  ceasing  to  hold  a  qualifi- 
cation, or  by  becoming  interested  in  a  contract,  should  not  be 
able  to  recover  his  status  without  re-election,  that  intention  would 
have  been  expressed  as  in  the  52nd  section.  I  think,  in  the  absence 
of  any  such  words  in  the  28th  section,  there  is  a  clear  indication  of 
what  the  Legislature  intended  and  that  the  Exchequer  Division 
were  right  in  the  conclusion  they  came  to. 

QuAiN  and  Archibald,  J  J. ,  concurred  Judgment  affirmed. 
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ENGLISH  NOTES. 

Section  12  of  the  Municipal  Corporations  Act  1882,  is  in  the  fol- 
lowing terms:  ''A  person  shall  be  disqualified  for  being  elected  and 
for  being  a  councillor  if  and  while  he  (a)  is  an  elective  auditor  or  a 
revising  assessor,  or  holds  any  office  or  place  of  profit,  other  than  that 
of  major  or  sheriff,  in  the  gift  or  disposal  of  the  council ;  or  Qi)  is  in 
holy  orders,  or  the  regular  minister  of  a  dissenting  congregation;  or  (c) 
has  directly  or  indirectly,  by  himself  or  his  partner,  any  share  or  inter- 
est in  any  contract  or  employment  with,  by,  or  on  behalf  of  the  council. 
But  a  person  shall  not  be  so  disqualified,  or  be  deemed  to  have  any 
share  or  interest  in  such  a  contract  or  employment,  by  reason  only  of 
his  having  any  share  or  interest  in  (a)  any  lease,  sale,  or  purchase  of 
land,  or  any  agreement  for  the  same;  or  (h)  any  agreement  for  the  loan 
of  money,  or  any  security  for  the  payment  of  money;  or  (c)  any  news- 
paper in  which  any  advertisement  relating  to  the  affairs  of  the  borough 
or  council  is  inserted;  or  {d)  any  company  which  contracts  with  the 
council  for  lighting  or  supplying  with  water  or  insuring  against  fire 
any  part  of  the  borough;  or  (e)  any  railway  company,  or  any  company 
incorporated  by  Act  of  Parliament,  or  Royal  charter,  or  under  the  Com- 
panies Act  1862."  Section  22(^)  of  the  same  statute  enacts  as  follows: 
''A  member  of  the  council  shall  not  vote  or  take  part  in  the  discussion 
of  any  matter  before  the  council,  or  a  committee,  in  which  he  has, 
directly  or  indirectly,  by  himself  or  by  his  partner,  any  pecuniary 
interest."  In  connection  with  this  last  provision  may  be  cited  the  case 
of  Mayor,  &c.  of  Salford  v.  Lever  (1890),  1891,  1  Q.  B.  168,  60  L.  J. 
Q.  B.  39,  63  L.  T.  658,  39  W.  R.  85,  cited  in  the  notes  to  Tyrrell  v. 
Bank  of  London,  No.  20  of  ''Agency,"  2  R.  C.  517. 

The  question  what  amounts  to  a  partnership  within  the  meaning  of 
section  12  arose  in  Cox  v.  Ambrose  (1890),  60  L.  J.  Q.  B.  114.  The  re- 
spondent was  a  member  of  a  firm  which  was  interested  in  contracts  with 
the  corporation  of  a  borough.  These  contracts  were  unexpired  at  the 
time  of  the  election.  Before  ofEering  himself  as  a  candidate  at  the  elec- 
tion, the  respondent  dissolved  partnership,  and  assigned  all  his  interest 
in  the  contracts  to  the  other  partners.  He  remained  liable  however  on 
bonds  given  to  secure  the  due  performance  of  the  contracts.  The  corpo- 
ration was  not  a  party  to  the  assignment,  and  did  not  assent  to  it,  or 
release  the  respondent  from  his  liability  under  the  contracts.  Under 
these  circumstances  it  was  held  that  the  respondent  was  disqualified. 

A  letting  for  a  day  is  within  exemption  (a)  in  section  12,  above  set 
out.  Nell  V.  Longbottom  (1894),  1894,  1  Q.  B.  767,  63  L.  J.  Q.  B.490, 
70  L.  T,  499. 

By  section  43(1)  of  the  same  statute  it  is  provided  that  the  acts  and 
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proceedings  of  a  person  in  possession  of  a  corporate  office,  and  acting 
therein  shall,  notwithstanding  his  disqualification,  or  want  of  qualifica- 
tion, be  as  valid  and  effectual  as  if  he  had  been  qualified.  This  section 
does  not  preclude  the  vote  of  a  person  who  votes  in  virtue  of  an  office, 
but  is  disqualified,  from  being  challenged  on  an  election  petition :  Nell 
V.  Longbottovij  supra. 

With  the  principal  case  may  be  compared  Fletcher  v.  Hudson  (C.  A. 
1881),  7  Q.  B.  D.  611,  61  L.  J.  Q.  B.  48,  46  L.  T.  126,  30  W.  R.  349, 
a  case  on  the  analogous  provisions  of  the  Public  Health  Act  1876  (38 
&  39  Vict.  c.  55).  By  that  Act  the  member  of  the  board  concerned  in 
such  a  contract  *'  shall  •  .  .  cease  to  be  such  member;  and  his  office  as 
such  shall  thereupon  become  vacant"  It  was  held  that  the  person  in 
question,  by  acting  on  the  board,  after  the  contract  had  expired,  became 
liable  to  penalties  under  the  Act  for  acting  when  disqualified. 


No.  7.  — CLEMENTSON  v,  MASOK 
(0.  p.  1875.) 

KULE. 

A  CANDIDATE  at  a  municipal  election,  under  the  Ballot 
Act  (35  and  36  Vict.  c.  33),  has  a  right  to  be  present  in  the 
polling  station  during  the  polling,  although  he  does  not 
either  himself  undertake  the  duties  of  an  agent,  or  assist 
his  agent  in  the  performance  of  his  duties  as  agent. 

Clementson  y.  Mason. 

L.  R.,  10  C.  P.  209-222  (s.  c.  44  L.  J.  C.  P.  171  ;   32  L.  T.  325 ;   23  W.  R.  630). 

Parliamentary  and  Municipal  Election,  — Polling,  —  Right  of  Candidate  to  be 

present. 

[209]        A  candidate  at  a  parliamentary  or  municipal  election  has  a  general 
right  to  be  present  in  a  polling  station  at  the  election,  and  not  merely 
a  qualified  right  to  be  present  for  the  purpose  of  undertaking  the  duties  of  an 
agent,  or  of  assisting  his  agent. 

Declaration  for  an  assault 

Plea  of  justification  under  36  &  36  Vict  c.  33,  sect  9. 

Issue. 

The  facts  alleged  in  the  plea  as  amounting  to  a  justification  and 
as  proved  at  the  trial  before  Denman,  J. ,  at  the  last  Manchester 
Spring  Assizes,  suflBciently  appear  from  the  judgments. 
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*The  verdict  was  entered  for  the  defendant,  with  leave   [*  210] 
to  the  plaintiff  to  move  to  enter  it  for  himself  for  40^. 
damages ;  the  Court  to  draw  inferences  of  fact     A  rule  nisi  was 
obtained  accordingly,  against  which 

Pope,  Q.  C. ,  and  Edwards,  Q.  C. ,  showed  cause.  It  is  contended 
that  when  the  candidate  has  appointed  an  agent  he  has  no  right  to 
be  present  himself  at  a  polling  booth  except  for  the  purpose  of 
assisting  his  agent  The  claim  here  was  not  to  be  present  to  assist 
the  agent,  but  the  candidate  asserted  a  general  right  to  be  present 
It  is  obvious  that  some  of  the  chief  mischiefs  which  the  Ballot  Act 
was  intended  to  prevent  would  in  many  cases  arise  if  the  candidate 
were  allowed  to  be  present  If  the  candidate  was  a  large  employer 
of  labour,  his  presence  would  be  calculated  to  overawe  and  unduly 
influence  voters.  No  suggestion  is  made  here  that  the  plaintiff 
came  for  the  purpose  of  assisting  or  supervising  the  proceedings  of 
his  agent  He  claims  a  right  to  be  present  at  the  polling  for  other 
purposes.  This  is  plainly  inconsistent  with  the  whole  scope  of  the 
Act  The  provision  of  the  51st  rule,  that  "  the  candidate  may  be 
present  at  any  place  at  which  his  agent  may  in  pursuance  of  the 
Act  attend, '  must  be  read  as  referring  to  the  previous  part  of  the 
rule,  and  meaning  that  he  may  be  present  for  the  purpose  of 
undertaking  the  duties  of  an  agent  or  of  assisting  his  agent  ^ 

Sir  J.  Holker,  S.  G.,  and  Bay  lis,  supported  the  rule.  The 
provisions  of  the  51st  rule  cannot  be  qualified  as  suggested.  The 
candidate  has  an  undoubted  right,  in  any  view  of  the  Act,  to  be 
present  to  supervise  or  assist  his  agent,  and  the  strict  meaning  of 
the  words  entitles  him  to  be  present  without  relation  to  the  pur- 
pose for  which  he  is  present 

It  is  practically  impossible  to  discriminate  as  to  the  purpose  for 
which  he  is  present  He  may  come  to  see  how  his  agent  is  doing 
his  duty,  and  his  right  to  be  present  cannot  depend  on  the  mere 
existence  or  non-existence  of  a  statement  to  the  presiding  officer 
that  he  has  come  for  that  purpose.  What  power  is  given  to  such 
officer  to  judge  of  the  purpose  for  which  he  has  really 
come?  The  *  practical  impossibility  of  discriminating  as  [*211] 
to  the  purpose  for  which  he  is  entitled  to  be  present  makes 

1  In  the  coarse  of  the  argnment  the  provisions  of  the  Act  that  it  has  been 

effect  of  the  yarions  sections  ojf  the  Ballot  thought  nnnecessarj  to  set  oat  the  arga- 

Act  was  elaborately  discassed ;  bat  the  meats  at  length, 
jadgments  go  so  fall/  into  the  yariona 
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it  reasonable  to  suppose  that  the  strict  grammatical  construction 
of  the  words  was  what  the  Legislature  really  intended. 

Cur.  adv.  vult 

Feb.  25.     The  following  judgments  were  delivered :  — 

Brett,  J.  This  action  was  brought  in  the  form  of  an  action 
for  an  assault,  to  try  the  question  whether,  in  the  particular  case, 
the  defendant,  the  returning  or  presiding  officer  acting  in  a  poll- 
ing station  at  a  municipal  election,  was  justified  under  the  circum- 
stances in  forcing  the  plaintiff,  a  candidate,  to  leave  a  polling 
station. 

The  facts  in  substance  were  that  the  plaintiff,  a  candidate,  being 
present  in  a  polling  station  whilst  the  polling  was  proceeding,  was 
asked  by  the  defendant,  the  returning  officer,  whether  he  claimed 
to  be  present  in  order  to  act  on  his  own  behalf  instead  of  appoint- 
ing an  agent,  or  in  order  to  assist  an  agent  appointed  by  him. 
The  plaintiff  stated  that  he  did  not  claim  a  right  to  be  present  for 
either  of  such  particular  purposes,  but  that  he  did  claim  the  right 
to  be  present  from  the  mere  fact  of  his  being  a  candidate.  The 
plaintiff  was  not  in  any  way  misconducting  himself,  or  interfer- 
ing with  the  polling  or  the  electors.  The  defendant  denied  the 
plaintiff's  right  to  be  present  on  the  mere  ground  of  his  being  a 
candidate,  ordered  him  to  quit  the  polling  station,  and,  on  his 
refusal,  directed  him  to  be  removed. 

The  question,  therefore,  in  this  case  is,  whether,  upon  a  true 
construction  of  the  Ballot  Act  (35  &  36  Vict  c.  33),  a  candidate 
at  a  municipal  election  has  a  right,  as  such,  without  in  any  way 
interfering  or  attempting  to  interfere  with  the  polling  or  the  elec- 
tors, or  in  any  other  way  misconducting  himself,  to  be  present  in 
the  polling  station  during  the  polling. 

The  polling  at  a  parliamentary  contested  election  is  now  regu- 
lated entirely  by  the  Ballot  Act  and  its  schedules,  and  such  parts 
of  former  Acts  as  are  incorporated  into  it  The  polling  at  a 
municipal  contested  election  is  regulated  by  the  Ballot  Act,  its 
schedules,  and  the  Municipal  Corporation  Act  (5  &  6  Wm.  IV. , 
c.   76),  as  altered  by  the  Ballot  Act  in  its  fourth  schedula     In 

both  cases  it  is  necessary  to  interpret  the  Ballot  Act 
[*  212]       *  By  sect  2  of  the  Ballot  Act,  "  in  the  case  of  a  poll  at 
an  election  {i.e.  a  parliamentary   or  municipal  election), 
the  votes  shall  be  given  by  ballot "     Where,  then,  there  is  a  poll 
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in  either  election,  we  are  at  once  driven  to  the  Ballot  Act  to  seek 
in  it  and  its  schedules  the  form  and  course  of  proceedings  in  taking 
the  poll  and  determining  and  declaring  its  result  We  need  not 
consider  the  mode  of  *"  nomination, "  otherwise  than  by  stating  that 
by  rule  1  of  schedule  1  a  place  is  appointed  for  the  election,  t.  e. , 
*  the  nomination.  *  By  sect.  5  of  the  Act,  there  are  to  be  "  polling 
districts  "  and  in  each  district  a  "  polling  place. "  By  sect.  8  of  the 
Act  and  rule  15  of  the  schedule,  the  returning  officer  shall,  at  every 
polling  place,  provide  a  sufficient  number  of  **  polling  stations. " 
By  rule  32,  the  returning  officer  must  appoint  and  give  notice  of 
a  "  place  for  counting  the  votes. "  There  are,  therefore,  three  kinds 
of  places:  the  place  of  nomination,  the  polling  stations,  and  the 
place  for  counting  the  votes.  The  places  being  thus  fixed,  the  Act 
next  provides  for  the  persons  who  are  to  take  part  in  the  taking  of 
the  poll  and  the  ascertaining  and  declaring  its  result  By  sect  8 
the  returning  officer  may,  under  certain  circumstances,  appoint  a 
"  deputy. "  By  rule  21,  he  shall  appoint  a  "  presiding  officer "  to 
preside  at  each  station.  By  rule  48,  he  may,  in  addition  to  any 
"  clerks,  **  appoint  "  persons  to  assist  him  in  counting  the  votes. " 
By  rule  50,  "  the  presiding  officer  "  may  do  certain  things  "  by  the 
clerks  appointed  to  assist  him"  The  officials,  therefore,  on  the 
part  of  the  returning  officer  are,  himself  or  deputy,  presiding  offi- 
cers, clerks,  and  assistants.  Then  there  are  "  the  agents  of  the 
candidates. "  By  rule  57,  the  expression  "  agents  of  the  candi- 
dates, "  used  in  relation  to  a  **  polling  station, "  means  agents 
appointed  in  pursuance  of  6  &  7  Vict  c.  18,  sect  85.  These 
are  the  agents  who  are  usually  called  "  personation  agents. '  They 
attend  only  at  polling  stations.  By  rule  31,  the  candidates  may 
respectively  appoint  "  agents  to  attend  tlie  counting  of  the  votea  " 
These  two  kinds  of  agents  are  the  only  agents  who  can  take  part 
for  the  candidates  in  the  taking  the  poll  or  ascertaining  and  de- 
claring its  result  We  thus  have  the  persons  who  are  to  take  part 
in  the  polling,  &a 

We  must  next  consider  the  rules  which  are  to  govern  the  conduct 
of  all  these  persons.  By  rule  54,  ever}'  returning  officer, 
and  •  every  officer  (t.  e. ,  deputy  returning  officer  or  presiding  [*  213] 
officer),  clerk,  or  s^ent  authorized  to  attend  at  a  polling 
station  or  at  the  counting  of  the  votes,  shall,  before  the  opening  of 
the  poll,  make  a  "  statutory  declaration  of  secrecy. "  The  form  of 
such  declaration  is  given  in  schedule  3,  and  declares  that  the 
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declarant  will  not  do  anytliing  forbidden  by  sect  4  of  the  Act 
Now,  by  sect  4,  in  the  first  place,  "  every  officer,  clerk,  and 
agent  in  attendance  at  a  polling  station  shall  maintain,  &c. ,  the 
secrecy  of  the  voting  in  such  station,  &c. ,  and  shall  not  communis 
cate,  &c ,  before  the  poll  is  closed,  to  any  person  any  information 
as  to  the  name  or  number  on  the  register  of  voters  of  any  elector 
who  has  or  has  not  applied  for  a  ballot  paper,  or  voted,  at  that 
station,"  &c.  This  enactment  is  plainly  pointed,  not  only  to 
secrecy  as  to  the  way  in  which  an  elector  has  voted  (secrecy  as  to 
that  is  to  be  maintained  forever),  but  it  requires  secrecy  until  the 
poll  is  closed  as  to  the  names,  not  only  of  those  who  have  voted, 
but  of  those  who  have  not  offered  to  vote.  The  intention,  as  to 
these  last,  must  be  to  prevent  pressure  being  put  upon  those  elec* 
tors  who  do  not  wish  to  vota  The  persons  towards  whom  this 
secrecy  should,  it  would  seem,  be  most  observed  are,  the  candidate 
and  his  canvassing  agents.  This  part  of  the  section  does  not  name 
or  of  itself  include  the  candidata  The  second  enactment  in  the 
section  is  that  "  no  such  officer,  clerk,  or  agent,  and  no  other  person 
whatsoever,  shall  interfere  with  or  attempt  to  interfere  with  a  voter 
when  marking  his  vote,  &c. ,  or  communicate  at  any  time  to  any 
person  any  information  obtained  in  a  polling  station  as  to  the  can- 
didate for  whom  any  voter  in  such  station  is  about  to  vote  or  has 
voted,"  &c.  This  part  may  include  the  candidate,  if  he  may  be 
present  in  the  station.  The  section  then  enacts  that "  every  officer, 
clerk,  and  agent  in  attendance  at  the  counting  of  the  votes  shall 
maintain,  &c.,  the  secrecy  of  the  voting,"  &c.  This  part,  again, 
does  not  of  itself  include  the  candidate.  The  section  then  again 
alters  its  phraseology,  and  says  that  "  every  person  who  acts  in 
contravention  of  the  provisions  of  this  section  shall  be  liable,  &c. , 
to  imprisonment "  This  may  include  a  candidate,  and  does  in- 
clude him  if,  under  the  middle  part  of  this  section,  or,  by  reason 
of  being  admitted  under  other  sections  to  a  polling  station  or  to 

the  place  of  counting  the  votes,  he  is  enabled  to  and  does 
[*214]   contravene  the  secrecy  enjoined  by  this  section.     *But, 

if  he  may  be  present  at  either  place,  there  is  nothing  which 
obliges  him  to  make  the  statutory  declaration  of  rule  54,  or  which 
enables  any  one  to  administer  it  to  him.  So  far,  his  presence  does 
not  seem  to  be  contemplated ;  the  inconvenience  of  it  is  not  pro- 
vided for.  So,  in  sect  11,  the  wilful  misfeasance  or  wilful  act  or 
omission  in  contravention  of  the  act  of  others  is  made  subject  to  a 
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penalty  of  £100 ;  but  any  such  misfeasance  or  act  of  the  candidate 
is  not  made  liable.  The  words  are,  "  every  returning  ofi&cer,  pre- 
siding officer,  and  clerk  who  is  guilty, "  &c  By  sect  9,  however, 
"  If  any  person  misconducts  himself  in  the  polling  station,  or  fails 
to  obey  the  lawful  orders  of  the  presiding  officer,  he  may  immedi- 
ately, by  order  of  the  presiding  officer,  be  removed, "  &c.  The  can- 
didate is  included  in  this,  if  he  may  be  and  is  present 

Having  thus,  far  considered  the  places  prepared  for  and  the  per- 
sons who  may  take  part  in  the  polling  and  the  ascertaining  and 
declaring  its  result,  we  must  now  consider  what  things  may  be 
done  in  such  places,  and  in  whose  presence  such  things  may  be 
done. 

Bule  8  enacts  what  is  to  be  done  at  the  place  of  election  or 
nomination,  and  in  whose  presence :  "  The  candidate,  &c. ,  and  his 
proposer  and  seconder,  and  one  other  person  selected  by  the  candi- 
date, and  no  person  other  than  aforesaid,  shall,  except  for  the  pur- 
pose of  assisting  the  returning  officer,  be  entitled  to  attend, "  &c. 
Here,  where  the  candidate  is  to  attend,  he  is  expressly  mentioned. 
Sect  4  describes  persons  who  may  be  present  at  a  polling  station. 
The  candidate,  as  has  been  pointed  out,  is  not  mentioned  in  the 
section,  though  he  may  be  included  in  some  part  of  it  Rule  21 
is  an  excluding  rule :  *  The  returning  officer  shall  appoint  a  pre- 
siding officer  to  preside  at  each  station,  and  the  officer  so  appointed 
shall  keep  order  at  his  station,  shall  regulate  the  numbers  of  elec- 
tors to  be  admitted  at  a  time,  and  shall  exclude  all  other  persons 
except  the  clerks,  the  agents  of  the  candidates,  and  the  constables 
on  duty. '  This,  if  it  stood  alone,  or  if  it  did  not  by  reason  of 
other  enactments  require  necessarily  a  limitation,  would  clearly 
exclude  the  candidate.  But  it  will  be  seen  that  some  words  at  all 
events  of  limitation  must  be  introduced.  The  question  will  be, 
what  words  ? 

Turning  next  to  what  is  to  be  done  at  the  place  of  count- 
ing the  *  votes,  — by  sect  2  "  the  counting  is  to  be  in  the  [*  215] 
presence  of  such  agents,  if  any,  of  the  candidates  as  may 
be  in  attendance. "  Those  are  the  agents  appointed  under  rule  31. 
By  rule  33,  "  the  returning  officer,  his  assistants  and  clerks,  and 
the  agents  of  the  candidates,  and  no  other  person,  except  with  the 
sanction  of  the  returning  officer,  may  be  present  at  the  counting  of 
the  votes."  This  rule,  again,  if  words  of  limitation  were  not 
necessarily  to  be  added  to  it,  would  clearly  exclude  the  candidate. 
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But  here,  too,  it  will  be  seen  that  some  words  of  limitation  must 
be  added 

Before,  however,  coming  to  the  material  and  difficult  rule  which 
we  must  interpret,  we  must  notice  rule  26.  By  that  rule  (r.  26), 
"  The  presiding  officer,  on  the  application  of  any  voter  who  is  inca- 
pacitated by  blindness  or  other  physical  cause  from  voting  in  man- 
ner prescribed,  &c. ,  or  of  any  voter  who  makes  such  a  declaration 
as  hereinafter  mentioned  that  he  is  unable  to  read,  shall,  in  the 
presence  of  the  agents  of  the  candidates,  cause  the  vote  of  such 
voter  to  be  marked  on  a  ballot-paper  in  manner  directed  by  such 
voter,  *  &a  It  is  obvious  that,  if  the  candidate  be  present  during 
this  operation,  he  will  know  whether  such  voter  votes  for  or  against 
him.  It  seems  insufficient  to  say  that  the  candidate  if  he  disclosed 
his  knowledge  to  any  one  else,  as,  for  example,  to  the  voter's  em- 
ployer, might  incur  a  penalty  under  sect  4  If  the  voter  were 
Tinder  his  own  influence,  he  might  act  on  his  own  knowledge  with- 
out any  disclosure  to  any  one,  and  therefore  without  any  penalty. 
If,  therefore,  there  were  not  circumstances  under  which  by  clear 
enactment  in  this  statute  this  mischief  must  arise  by  reason  of  the 
candidate's  presence,  the  existence  of  this  section  would  give 
strong  ground  for  excluding  a  candidate  from  the  polling  station. 
Everything  hitherto  considered,  indeed,  seems  to  be  against  the 
right  of  the  candidate  to  be  present  except  at  the  nomination; 
and  in  that  case  his  presence  is  admitted  by  express  affirmative 
words. 

But  now  we  come  to  rule  51,  which  deals  expressly  with  the 
candidate  and  with  his  right  to  be  present  The  very  question  of 
his  presence  is  before  the  Legislatura  By  rule  51,  "  A  candidate 
may  himself  undertake  the  duties  which  any  agent  of  his,  if 
appointed,  might  have  undertaken,  or  may  assist  his  agent  in  the 
performance  of  such  duties,  and  may  be  present  at  any 
[*  216]  place  at  *  which  his  agent  may,  in  pursuance  of  this  Act, 
attend. "  The  duties  here  mentioned  are  the  duties  of  the 
personation  agent  at  the  polling  station,  and  of  the  agent  appointed 
to  attend  at  the  counting  of  the  votes.  The  candidate  may,  then, 
under  certain  circumstances  at  all  events,  be  present  in  the  polling 
station  and  at  the  place  of  counting.  In  certain  circumstances, 
then,  he  may  be  present  without  making  any  statutory  declaration. 
In  certain  circumstances,  he  may  be  present  whilst  the  returning 
officer  is  taking  the  direction  of  a  voter  under  rule  26.     The  mis- 
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chiefs  pointed  out  if  the  presence  of  the  candidate  be  allowed,  and 
which  seemed  to  be  re«i8ons  for  disallowing  his  presence,  do  not, 
under  certain  circumstances,  prevent  his  presence  from  being 
allowed.  And  it  is  now  obvious  that  some  words,  at  all  events, 
must  be  added  to  the  exceptions  in  rules  21  and  33 ;  you  must  at 
least  add  the  words,  "  and  the  candidates,  if  they  imdertake  the 
duties,  &c. ,  or  if  they  desire  to  assist  their  agents. "  Unless  words 
be  added  in  rule  51,  the  phraseology  admits  the  candidate,  as  such, 
to  the  polling  stations  and  the  place  of  counting  the  votes.  Unless 
in  the  last  phrase  of  the  rule  you  add  the  words  "  for  such  pur- 
poses, "  that  last  phrase  of  the  rule  admits  the  candidate,  as  such, 
to  any  place  at  which  his  agent  may  attend,  that  is  to  say,  to  the 
polling  stations  and  the  place  for  counting  the  votes.  If  the  sec- 
tion be  considered  by  itself,  the  first  matter  to  be  determined  is, 
-what  is  the  meaning  in  it  of  the  word  "  undertakes. "  "A  candi- 
date may  himself  undertake  the  duties,"  &c.  That  may  mean 
that  the  candidate  may  engage  that  he  will  fulfil,  or  declare  that 
it  is  his  intention  to  fulfil  the  duties,  or  that  he  may  fulfil  or  begin 
to  fulfil  the  duties.  If  it  means  the  first,  the  sentence,  so  far,  does 
not  enable  the  candidate  to  be  present  in  the  polling  station ;  then 
the  last  sentence  of  the  section  is  required  to  complete  the  idea  of 
enabling  the  candidate,  not  only  to  engage  to  fulfil,  but  also  to  ful- 
fil, the  duties.  The  second  part,  however,  is,  —  "or  may  assist 
his  agent  in  the  performance  of  such  duties. "  Now,  the  candidate 
cannot  assist  without  being  present  That  part  of  the  section, 
therefore,  carries  with  it,  necessarily,  the  presence  of  the  candidate. 
But  it  is  coupled  with  the  former  part  by  the  conjunction  "  or. " 
And  the  third  part,  if  it  is  to  be  read  with  one  of  the  former  parts 
so  as  to  make  it  complete,  should,  according  to  ordinary 
rules  of  *  grammar,  be  read  also  with  the  other.  It  cannot  [*  217] 
be  read  with  the  second  as  part  of  it,  without  manifest 
tautology ;  and  yet,  if  it  be  read  with  the  first,  it  must  also  be 
read  with  the  second.  It  must  be  treated,  if  the  suggested  words 
of  limitation  be  added  to  it,  as  tautologous,  and  if  the  suggested 
words  be  not  added,  it  must  be  treated  as  enabling  something 
separate  and  additional.  If  the  latter,  it  gives  to  the  candidate 
the  right  which  is  claimed  for  him,  of  being  present  as  such  in 
any  polling  station  and  at  the  place  of  counting  the  votes.  Which- 
ever way  this  rule  be  read,  words  must  be  added  to  rules  21 
and  33. 
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The  final  question  then  is,  whether  words  should  be  also  added 
to  this  rule  51.  Nothing  can  be  more  difficult  to  determine.  If 
the  candidate  has  this  absolute  right,  it  is  a  useless  and  barren  right 
to  him,  imless  it  be  that  it  will  give  him  the  power  of  dealing 
with  a  servant  or  tenant  of  his  own,  either  for  not  coming  to  vote 
at  all,  or,  if  the  servant  or  tenant  be  illiterate,  or  blind,  or  unable 
from  physical  defect  to  make  a  mark,  for  voting  against  him.  Can 
it  be  that  the  words  are  to  be  construed  so  as  to  give  him  such  a 
barren  and  useless  or  mischievous  right,  when  all  the  other  provi- 
sions of  the  statute  seem  to  ignore  or  militate  against  such  a  right  ? 
With  much  distrust,  I  come  to  the  conclusion  that,  whatever  the 
real  intention  may  have  been,  our  duty  is  to  stand  by  the  ordinary 
and  grammatical  construction  of  the  last  sentence  in  the  rule,  as 
there  is  no  overwhelming  ground  for  otherwise  interpreting  it 
This  is  the  rule  of  construction  which  this  Court  has  before  de- 
clared must  be  rigidly  applied  to  statutes  of  this  kind. 

Although  there  are  strong  grounds,  to  be  collected  from  the  con- 
sideration of  other  parts  of  the  statute  and  its  schedules,  for  sus- 
pecting that  the  intention  was  to  give  only  a  limited  right  to  the 
candidate  of  being  present,  as  such,  at  the  polling  stations  and  at 
the  place  for  counting  the  votes,  still  there  is  nothing  to  make  it 
sufficiently  certain  that  the  words  ought  not  to  be  construed  accord- 
ing to  their  ordinary  and  grammatical  signification ;  and  then  they 
signify  that  the  candidate  may,  as  such,  be  present  at  any  polling 
station  and  at  the  place  of  counting  the  votes.  The  word  *'  candi- 
dates "  is  the  word  which  must  be  read  into  the  exceptions  in  rules 

21  and  33.     Nothing  must  be  read  into  this  rule  51. 
[*  218]       *  All  the  above  reasoning  has  been  applied  to  a  parlia- 
mentary contested  electioiL     It  was  not  argued  that  there 
is  a  difference  in  this  matter  in  a  municipal  contested  election. 

What  is  the  exact  effect  of  sub&  6  of  sect  20,  we  are  not  at 
present  called  upon  to  say. 

I  am  of  opinion  that  the  rule  must  be  made  absoluta 

I  think  it  right  to  add  that  Sir  Henry  Keating  who  heard  the 
argument,  has  read  this  judgment,  and  expressed  his  entire  con- 
currence in  it* 

Denman,  J.     I  should  have  been  perfectly  contented  in  this  case 
to  have  said  that  I  entirely  agree  with  my  Brother  Brett's  judg- 
ment ;  but,  inasmuch  as  this  is  a  case  of  first  impression  and  also 
1  The  learned  jadge  had  resigned  at  the  end  of  Hilary  Term. 
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a  case  of  some  importance,  and  inasmuch  as  at  the  trial  I  ruled 
the  other  way,  I  think  it  is  desirable  that  I  should  read  the  judg- 
ment which  I  have  prepared,  as  showing  the  process  by  which  my 
mind  has  been  brought  to  the  same  conclusion  as  that  to  which 
my  Brother  Bbett  and  my  Brother  Keating  have  arrived. 

This  was  an  action  brought  by  the  plaintiff  for  an  assault  in 
causing  him  to  be  removed  from  a  polling  station  during  a  muni- 
cipal election  at  Ashton-under-Lyne.  The  plaintiff  was  a  candi- 
date at  the  election ;  and  the  defendant  was  the  returning  officer. 
Several  pleas  were  pleaded ;  but  the  only  one  relied  upon  on  the 
argument  of  the  rule  was  one  added  at  the  trial,  raising  a  defence 
under  the  Ballot  Act,  35  &  36  Vict  c.  33,  sect.  9,  which  author- 
izes the  removal  from  the  polling-station,  by  a  constable,  of  any 
person  who  fails  to  obey  the  lawful  orders  of  the  presiding  officer. 

It  appeared  upon  the  trial  before  me,  that,  on  the  morning  in 
question,  the  plaintiff  went  to  one  of  the  polling  booths  to  make 
certain  inquiries  of  the  presiding  officer.  The  polling  booth  was 
one  of  several  stations  placed  in  different  parts  of  a  school,  and  was 
called  Booth  No.  2.  While  the  plaintiff  was  inquiring  for  the 
presiding  officer,  the  returning  officer  came  into  the  booth  No.  2, 
and  inquired  if  he  was  a  voter.  A  conversation  then  took  place, 
the  details  of  which  are  imimportant,  inasmuch  as  it  was  admitted 
upon  the  argument  that  in  substance  it  amounted  to  a  claim  t)n  the 
part  of  the  plaintiff  of  the  right  to  remain  in  the  booth  at 
his  *  discretion, — such  claim  being  founded  upon  the  [*219] 
concluding  words  of  the  51st  clause  of  the  schedule  to  the 
above  Act;  and  a  claim  on  the  part  of  the  returning  officer,  founded 
upon  clause  21  of  the  schedule,  of  a  right  to  exclude  him  from  the 
booth,  in  the  absence  of  any  claim  on  his  part  to  remain  there  for 
any  of  the  purposes  mentioned  in  the  earlier  part  of  clause  51.  At 
the  trial,  I  entered  the  verdict  for  the  defendant,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  with  40a.  and  certificates,  if  the 
verdict  ought  so  to  be  entered. 

The  case  entirely  turns  upon  the  proper  construction  to  be  placed 
upon  the  two  clauses  of  the  schedule,  21  and  51.  Clause  21  enacts 
as  follows :  "  The  returning  officer  shall  appoint  a  presiding 
officer  to  preside  at  each  station,  and  the  officer  so  appointed  shall 
keep  order  at  his  station,  shall  regulate  the  number  of  electors  to 
be  admitted  at  a  time,  and  shall  exclude  all  other  persons  except 
the  clerks,  the  agents  of  the  candidates,  smd  the  constables  on 
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dutj."  Clause  51  is  as  follows:  "A  caDdidate  may  himself 
undertake  the  duties  which  any  agent  of  his  if  appointed  might  have 
undertaken,  or  may  assist  his  agent  in  the  performance  of  such 
duties,  and  may  be  present  at  any  place  at  which  his  agent  may  in 
pursuance  of  this  Act  attend. ' 

It  is  important  to  bear  in  mind  that  by  clause  57  it  is  provided 
that  the  expression  "  agents  of  the  candidates  '  used  in  relation  to 
a  polling  station  means  agents  appointed  in  pursuance  of  sect  85 
of  6  &  7  Vict  c.  18.  The  agents  appointed  under  sect  85  of  the 
last-mentioned  Act  were  agents  "  for  the  more  effectual  detecticm  of 
the  personation  of  voters. '  They  were  to  be  nominated  before  the 
time  fixed  for  the  poll;  and  notice  of  their  appointment  was  to 
be  given  to  the  returning  officer :  and  the  section  goes  on  to  pro» 
vide  that  **  thereupon  it  shall  be  lawful  for  every  such  agent  to 
attend  during  the  time  of  polling  at  the  booth  or  booths  for  which 
he  shall  have  been  so  appointed. " 

Though  the  present  was  the  case  of  a  municipal  election,  I  think 
that  the  agents  appointed  by  the  candidate  are  "  personation 
agents/  having  precisely  the  same  duties  as  those  appointed  in 
the  case  of  a  parliamentary  election. 

In  support  of  the  plaintiff's  right  to  recover,  it  was  urged  that 
the  concluding  words  of  clause  51  of  the  schedule  give  the 
[*  220]  *  candidates  an  absolute  right  to  be  present ;  that,  looking 
at  the  earlier  part  of  the  clause,  it  would  be  unreasonable 
to  restrict  that  right  to  cases  in  which  their  minds  have  been  made 
up  to  undertake  the  duties  of  agents  themselves,  as  they  ought  to 
have  an  opportunity  of  judging  how  their  agents  are  performing 
their  duties  at  the  several  stations ;  that,  looking  to  the  nature  of 
the  duty  of  assisting  an  agent,  which  is  reserved  to  them  by  clause 
51  of  the  schedule,  it  consists  merely  of  being  present  and  observ- 
ing the  voters,  and  it  would  be  absurd  to  suppose  that  the  Legisla- 
ture intended  that  the  right  of  the  candidate  to  be  present 
should  depend  upon  his  answering  the  returning  officer's  inquiry 
as  to  whether  he  was  there  to  assist  his  agent  or  not  Moreover, 
it  was  argued  that,  inasmuch  as  the  candidate  must  necessarily  be 
present  in  the  station  in  order  to  discharge  either  of  the  duties 
expressly  authorized  by  the  earlier  part  of  clause  51,  the  latter 
words  would  have  been  unmeaning  and  inoperative  if  only  intended 
to  give  him  a  right  to  be  present  in  those  cases. 

On  the  other  hand,  the  strong  and  imperative  words  of  clause  21 
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were  relied  upon  by  the  defendant,  and  it  was  contended  that  they 
were  sufficient  to  entitle  the  defendant  to  a  verdict ;  that  the  latter 
part  of  clause  51  must  be  read  as  merely  empowering  the  candidate, 
for  the  purposes  mentioned  in  the  earlier  part  of  the  clause,  to 
be  present  in  a  place  from  which  he  in  common  with  all  others  was 
required  to  be  excluded  by  the  presiding  officer  under  the  words  of 
clause  21 ;  that  the  great  object  of  the  Act  was  to  maintain  secrecy 
of  voting,  which  would  be  pro  tanto  impaired  by  allowing  the  can- 
didate to  enter  each  polling  station  and  remain  there  at  his  dis- 
cretion, and  thereby  to  exercise  more  or  less  moral  influence  over 
the  voters,  especially  the  illiterate  portion  of  them ;  that  the  return- 
ing officer  ought  at  all  events  to  have  a  discretionary  power  of 
removing  any  persons  who  were  not  present  under  some  express 
provision  of  the  Act  for  purposes  connected  with  some  duty  or 
business ;  and  that  therefore,  inasmuch  as  the  plaintiff  admitted 
that  he  was  there  claiming  a  discretionary  right  to  be  there,  and 
not  professing  to  be  in  the  discharge  of  any  duty  or  business,  the 
defendant  had  a  right  to  order  him  to  leave  the  booth,  and,  upon 
his  refusal,  to  cause  him  to  be  removed,  under  sect  9  of  the  Act 
and  clause  21  of  the  schedule. 

*  Upon  a  full  consideration  of  these  arguments  and  of   [*  221] 
the  various  provisions  of  the  Act,  I  have  come  to  the  con- 
clusion that  the  plaintiff  is  entitled  to  have  the  verdict  entered 
for  him  according  to  the  leave  reserved. 

The  words  of  clause  21  are  undoubtedly  strong  and  unqualified, 
except  so  far  as  they  are  modified  by  the  exceptions  contained  in 
the  clause  itself ;  but  one  of  those  exceptions  is  **  the  agents  of  can- 
didates, *  who  by  clause  57  are  defined  to  be  the  personation  agents 
appointed  under  sect  85  of  6  &  7  Vict.  c.  18.  These  agents  are 
persons  whose  duties  under  35  &  36  Vict  c.  33,  can  only  be  dis- 
charged by  means  of  their  presence  in  the  polling  station,  and  by 
their  observing  there  the  persons  who  come  to  vote,  and  forming  a 
judgment  as  to  whether  they  are  persons  really  on  the  register  or 
not  Their  right  to  be  present  in  the  booth,  which  was  secured  by 
the  concluding  words  of  sect  85  of  6  &  7  Vict  c.  18,  is  preserved 
by  one  of  the  exceptions  in  clause  21.  That  right  I  consider  to 
have  been  absolute  as  regards  the  booth  to  which  they  were  ap- 
pointed. Then,  is  the  right  given  to  the  candidate  by  clause  51 
less  absolute  ?  I  cannot  see  that  it  is.  The  words  of  the  clause 
are  unlimited ;  and  it  would  require  the  insertion  of  other  words, 
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—  such  as,  "  for  that  purpose,  'or  *  for  either  of  the  purposes 
aforesaid, '  —  in  order  to  restrict  their  application  to  the  two  special 
purposes  mentioned  in  the  earlier  part  of  the  clause.  This  I  do 
not  feel  at  liberty  to  do,  from  a  meie  suspicion,  however  strong, 
that  it  might  have  been  the  intention  of  the  Legislature  that  the 
right  of  the  candidate  should  be  so  restricted. 

It  may  be  aigued  that,  in  order  to  put  this  construction  upon 
clause  51,  it  is  necessary  to  import  the  word  '^  candidates  '  into  the 
exceptive  words  in  clause  21.  Strictly  speaking,  this  is  so ;  but 
difficulties  such  as  these  unfortunately  occur  daily  in  the  construc- 
tion of  Acts  of  Parliament ;  and  the  true  solution  of  that  which 
exists  in  the  present  case  appears  to  me  to  be,  that  it  is  far  more 
probable  that  the  case  of  the  candidate,  and  his  powers,  was  not 
present  to  the  mind  of  the  draughtsman  when  he  drew  the  excep- 
tions in  clause  21,  than  that  he  should  have  used  such  large  words 
as  those  in  clause  51  intending  at  the  time  that  they  should  be 
restricted,  as  contended  for  by  the  defendant 

I  think,  therefore,  that  the  very  large  words  of  clause 
[•222]  21  must  *be  held  to  be  qualified  by  the  equally  large 
words  at  the  conclusion  of  clause  51,  and  that  the  candi- 
date at  an  election  has  a  right  to  be  present  in  the  polling  booths, 
without  being  called  upon  to  assign  any  reason  as  to  the  cause  of 
his  presence.  This,  of  course,  will  not  justify  any  misconduct  on 
his  part  when  in  the  station,  for  which  he  might  be  removed  under 
sect  9. 

I  think  that  the  rule  should  be  made  absoluta 

Hule  absolute, 
ENGLISH  NOTES. 

The  ordinary  day  of  election  of  councillors  is  the  Ist  November: 
Municipal  Corporations  Act  1882  (45  &  46  Vict.  c.  50)  s.  52.  Nine 
days  notice  of  an  intended  election  must  be  given  by  the  town-clerk : 
ibid.  8.  53.  The  provisions  respecting  the  nomination  of  councillors 
are  contained  in  Schedule  III.,  part  II.,  of  the  same  Act.  An  election 
is  not  invalidated  by  non-compliance  with  these  rules,  if  it  appears  to 
the  Court  having  cognizance  of  the  question  that  the  election  was  con- 
ducted in  accordance  with  the  principles  laid  down  in  the  body  of  the 
Municipal  Corporations  Act  1882,  s.  72.  The  somewhat  analogous 
provisions  of  the  Ballot  Act  1872  (35  &  36  Vict.  c.  33),  s.  13,  were  held 
to  be  declaratory  of  the  common  law,  and  the  test  applied  was  whether 
the  irregularities  complained  of  did  or  might  have  affected  the  result 
of  the  election:  Woodward  v.  Sarsons  (1875),  L.  R.,  10  C.  P.  733,  44 
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L.  J.  C.  P.  293.  The  same  section  of  the  Municipal  Corporations  Act 
was  held  to  cure  a  mistake  of  form  which  could  not  have  affected  the 
result  of  the  election:  Marton  v.  Gorrill  (1889),  23  Q.  B.  D.  139,  68 
L.  J.  Q.  B.  329,  60  L.  T.  867. 

The  rules  in  the  schedule  are,  to  a  large  extent,  a  reproduction  of 
the  Municipal  Corporations  Act  1875  (38  &  39  Vict.  c.  40).  The 
nomination  of  a  candidate  must  be  in  writing  subscribed  by  two 
burgesses  of  the  borough,  or,  in  the  case  of  a  ward  election,  of  the 
ward,  as  proposer  and  seconder,  and  by  eight  other  burgesses  of  the 
borough  or  ward,  as  assenting  to  the  nomination.  The  Christian  name 
of  the  candidate  may  be  expressed  by  a  conventional  abbreviation  as 
*<  Wm."  for  "  William  " :  Ifenry  v.  Armitage  (C.  A.  1883),  12  Q.  B.  D. 
257,  53  L.  J.  Q.  B.  Ill,  50  L.  T.  4,  32  W.  E.  192.  Initials  are  not 
however  sufficient:  Mather  v.  Brown  (1876),  1  C.  P.  D.  596,  45  L.  J. 

C.  P.  547,  34  L.  T.  869,  24  W.  R.  736. 

The  nominator  in  the  case  of  a  ward  election  must  be  a  member  of 
the  ward  for  which  the  candidate  stands:  Reg.  v.  Parkinson  (1867),  8 
B.  &  S.  769,  L.  E.,  3  Q.  B.  11,  37  L.  J.  Q.  B.  22,  17  L.  T.  169,  16  W. 
R.  79.  An  assenting  burgess  may  employ  a  signature  in  subscribing 
a  nomination  paper,  Bowden  v.  Besley  (1888),  21  Q.  B.  D.  309,  57  L. 
J.  Q.  B.  473,  59  L.  T.  219,  36  W.  R.  889.  The  number  of  a  person 
nominating  must  correspond  with  that  on  the  burgess  roll,  and  it  is 
immaterial  that  no  one  was  or  could  have  been  misled:  Gothard  v. 
Clarke  (1880),  5  C.  P.  D.  253,  49  L.  J.  C.  P.  474,  42  L.  T.  776,  29 
W.  R.  102.  A  burgess  may  subscribe  as  many  nominations  as  there 
are  vacancies  to  be  filled  (rule  3),  but  rule  10,  somewhat  inconsistently, 
provides  that  "where  a  person  subscribes  more  nomination  papers  than 
one,  his  subscription  shall  be  inoperative  in  all  but  the  one  which  is 
first  delivered ''  i,  e.,  at  the  town-clerk's  office.  The  rule  was  probably 
intended  to  meet  such  a  question  as  arose  in  Burgoyne  v.  Collins  (1882), 
8  Q.  B.  D.  450,  51  L.  J.  Q.  B.  335,  30  W.  R.  923.  In  that  case  a 
burgess  had  subscribed  fi\Q  nomination  papers,  and  there  were  but  four 
vacancies;  it  was  held  that  the  first  four  papers  were  valid,  and  the  fifth 
invalid.  It  is  possible  that  the  Legislature  intended  to  substitute  the  de- 
livery at  the  town-clerk's  office,  for  the  time  when  the  papers  were  signed. 

Every  nomination  paper  must  be  delivered  by  the  candidate,  or  his 
proposer  or  seconder,  at  the  town-clerk's  office,  seven  days  at  least 
before  the  day  of  election,  and  before  five  o'clock  in  the  afternoon  of 
the  nomination  day.  In  computing  the  time,  the  days  of  nomination 
and  election,  as  well  as  Sundays,  are  excluded  :  Howes  v.  Turner  (1876), 
1  C.  P.  D.  670,  45  L.  J.  C.  P.  550,  35  L.  T.  58.  The  delivery  of  a 
nomination  paper  by  an  agent  invalidates  the  nomination :  Monks  v. 
Jackson  (1876),  1  C.  P.  D.  683,  46  L.  J.  C.  P.  162,  35  L.  T.  95. 
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The  returning  officer  is  the  mayor,  or  in  the  case  of  a  ward  election, 
an  alderman  specially  assigned:  Municipal  Corporations  Act  1882^ 
s.  53. 

The  mayor  of  a  borough,  not  divided  into  wards,  was  a  candidate  for 
the  office  of  councillor.  The  election  was  held  before  an  alderman 
elected  as  a  substitute  by  the  borough  council.  This  course  of  pro* 
eedure  was  approved  on  a  quo  warranto  information:  Keg,  v.  White 
(1867),  8  B.  &  S.  587,  L.  R.,  2  Q.  B.  557,  36  L.  J.  Q.  B.  267,  16  L. 
T.  828,  15  W.  R.  988.  This  was  decided  on  an  enactment  which  is 
reproduced  by  the  Municipal  Corporations  Act  1882,  s.  67. 

The  agent  must  be  appointed  in  writing  by  the  candidate,  or,  if  the 
latter  is  absent  from  the  United  Kingdom,  by  his  proposer  or  seconder. 
The  appointment  must  be  delivered  before  five  o'clock  on  the  last  day 
for  the  delivery  of  nomination  papers. 

The  decision  of  the  returning  officer  must  be  given  in  writing  and, 
if  disallowing  an  objection,  is  final,  but,  if  allowing  an  objection,  may 
be  questioned  on  an  election  petition. 

The  election  is  conducted  subject  to  the  provisions  of  the  Ballot  Act 
1872,  with  a  necessary  modification.  The  duties  of  a  returning  officer 
at  a  municipal  election  were  pointed  out  in  Pritehard  v.  May  or ^  &c.  of 
Bangor  (H.  L.  1888),  13  App.  Cas.  241,  57  L.  J.  Q.  B.  313,  58  L.  T. 
502,  37  W.  R.  103. 

Every  municipal  election,  not  called  in  question  within  twelve 
months  after  the  election,  either  by  election  petition  or  by  informa- 
tion in  the  nature  of  quo  warranto,  is  to  be  deemed  to  have  been  to 
all  intents  a  good  and  valid  election :  Municipal  Corporations  Act  1882^ 
8.  73. 

No.  8.  — MILWARD  v.  THATCHER 
(K.  B.  1787.) 

RULE. 

Where  two  offices  are  incompatible,  the  acceptance  of 
the  one  (though  an  inferior  office)  will  vacate  the  other. 

Milward  ▼.  Thatcher. 

2  T.  R.  81-89  (8.  c.  1  R.  R.  431). 

Corporation.  —  Office,  —  Vacancy, 

[81]        A  jurat  of  the  corporation  of  Hastings  may  be  elected  town-clerk  of 
that  corporation.     But  the  two  offices  are  incompatible,  and  the  accept- 
ance of  the  latter  (though  an  inferior  office)  will  vacate  the  former. 
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These  were  two  issues  directed  by  this  Court  to  try,  first,  whether 
the  defendant  were  duly  elected  town-clerk,  or  common  clerk, 
of  the  corporation  of  Hastings  for  life.  And,  secondly,  whether  the 
plaintifiF  were  duly  elected  town-clerk,  or  common  clerk,  for  the 
said  corporation  of  Hastings. 

These  issues  were  tried  before  Mr.  Justice  Gould  at  the  assizes 
held  at  Lewes  for  the  county  of  Sussex  on  Saturday  the  4th  August, 
1787,  when  the  jury  found  a  verdict  for  the  plaintiff  on  both  issues, 
subject  to  the  opinion  of  this  Court  upon  the  following  case :  — 

That  the  borough  of  Hastings  is  a  borough  by  prescription. 
That  the  town-clerk  of  the  said  borough  has  been  immemorially 
elected  by  the  mayor,  jurats,  and  freemen,  on  the  third  Sunday 
after  Easter  in  every  year.  That,  in  pursuance  of  such  immemorial 
usage  the  defendant  was,  on  the  third  Sunday  after  Easter, 
•in  the  year  1782,  elected  such  clerk  by  the  mayor  and  [*82] 
jurats,  who  are  magistrates  exercising  judicial  authority 
within  the  said  borough,  and  freemen,  pursuant  to  such  custom; 
and  that  the  said  John  Thatcher  was  annually  elected  and  sworn 
into  the  said  office  every  year  from  the  year  1782  till  Simday  the 
29th  April,  1787 ;  on  which  day  the  plaintiff  was  elected  town- 
clerk  by  the  mayor,  jurats,  and  freemen,  and  sworn  into  the  said 
office,  agreeable  to  the  usage  aforesaid.  That  the  said  plaintiff  at 
the  time  of  his  said  election  was,  and  still  is,  a  jurat.  That  the 
plaintiff  hath  never  acted  as  a  jurat  since  his  election  to  the  office 
of  town-clerk;  but  hath  ever  since  acted  as  town-clerk  of  the  said 
borough,  but  without  the  consent  of  the  defendant.  That  there 
are  within  the  said  borough  twelve  jurats  who  sit  as  judges  in  a 
Court  of  record  immemorially  holden  within  the  said  borough; 
and  also  hold  pleas  of  the  Crown.  That  the  mayor  and  two  jurats 
may  hold  such  Court  of  Sessions ;  but  that  all  the  jurats  have  a 
right  to  attend  as  judges  without  being  summoned.  That  there 
have  been  many  instances  within  the  said  borough  of  jurats  being 
elected  to,  and  serving  the  office  of,  town-clerk. 

The  case  was  argued  by  Shepherd  for  the  plaintiff,  and  Adam  for 
the  defendant  The  following  authorities  were  referred  to:  — 
Crane  v.  Holland,  Cro.  Car.  138;  Sir  Wm.  Jones,  193; 
Oabriel  v.  Clark,  Cro.  Eliz.  76 ;  The  King  v.  Sir  William  [83] 
Trelawney,  3  Burr.  1615 ;  Verriar  v.  The  Mayor  of  Sandwich,  [84] 
1  Sid.  305 ;  Dyer,  332, 6,  in  the  marginal  notes ;  4  Inst  310 ;  [85] 
Dyer,  159 ;  Cro.  Car.  127 ;  King  v.  Godwin,  Dougl.  383,  n.  22. 

VOL.  VII.  —  21 
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[86]  AsHHURST,  J.    It  is  not  necessary  for  us  to  decide  in  this 

case  whether  these  two  offices  be  or  be  not  incompatible, 
because  if  they  be  incompatible  the  acceptance  of  the  latter  vacates 
the  former;  though,  if  it  were  necessary  to  decide  that  question,  I 
should  be  of  opinion  that  they  were  incompatible,  because  the  one 
is  a  ministerial  and  the  other  a  judicial  office.  It  has  been  said 
that  the  plaintiff  is  not  bound  to  sit  in  his  judicial  capacity,  be- 
cause there  is  a  sufficient  number  of  jurats  to  constitute  a  court 
without  him;  but  there  may  be  cases  in  which  it  would  be 
absolutely  necessary  for  him  to  sit  in  that  character,  as  in  case  of 
the  sickness  of  the  other  members;  and  if  there  be  one 
[*87]  possible  *  case  in  which  he  might  be  called  upon  to  act,  that 
is  an  answer  to  the  argument.  But,  on  the  other  part  of  the 
case,  I  think  that  the  acceptance  of  the  latter  does  absolutely  and 
ipso  facto  avoid  the  former,  although  the  superior  office,  if  they  be 
incompatible.  It  is  argued  that,  when  two  offices  are  incompatible, 
the  acceptance  of  a  superior  office  vacates  the  inferior  one,  but  that 
the  converse  of  that  proposition  does  not  hold ;  but  I  see  no  reason 
for  the  distinction,  and  I  know  of  no  case  to  warrant  it ;  for  if  a 
person  choose  to  relinquish  a  superior  office  on  account  of  the  profits 
of  an  inferior  one,  he  is  at  liberty  to  do  so.  Now  it  is  stated  in 
this  case  that  the  plaintiff  has  acted  as  town-clerk  since  his  elec- 
tion, and  not  as  jurat ;  therefore  he  has  accepted  the  latter  office ; 
and  though  the  former  were  a  superior  office,  it  is  vacated  by  such 
an  acceptance. 

BuLLER,  J.  Whether  these  offices  be  incompatible  or  not,  there 
must  be  judgment  for  the  plaintiff  upon  this  case.  This  is  an  issue 
to  try  whether  the  plaintiff  were  duly  elected  to  the  office  of  town- 
clerk.  Now  if  the  offices  be  compatible,  his  being  a  jurat  before 
is  no  objection  to  his  election ;  and  if  they  be  incompatible,  the 
election  to  the  latter  office  is  good,  because  the  acceptance  of  the 
second  vacates  the  first  office ;  therefore  he  is  entitled  to  this  office. 
The  argument  in  favour  of  the  plaintiff's  holding  both  offices  is 
drawn  from  several  cases  which  do  not  bear  the  least  analogy  to 
the  present  The  cases  cited  from  Cro.  Car. ,  Cro.  Eliz. ,  and  Sir  W. 
Jones,  are  cases  of  writs  of  error  brought  in  civil  actions,  and  the 
objection  was  taken  to  the  competency  of  the  judges  below :  but  in 
such  cases  the  question  whether  they  be  properly  judges  or  not,  can 
never  be  determined;  it  is  sufficient  if  they  be  judges  de  facto. 
Suppose  a  person  were  even  criminally  convicted  in  a  Court  of 
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rocord,  and  the  recorder  of  such  Court  were  not  duly  elected,  the 
conviction  would  still  be  good  in  law,  he  being  the  judge  de  facto. 
With  respect  to  the  case  put  of  replevin  before  the  sherifiF,  that 
depends  on  an  Act  of  Parliament  The  case  of  The  King  v.  Sir  W, 
Trelavmey,  as  far  as  the  question  was  entered  into,  is  an  authority. 
There  the  Court  did  not  distinguish  between  a  superior  and  an 
inferior  ofl&ce ;  but  Lord  Mansfield  expressly  said,  that  "  if  the  two 
ofl&ces  were  incompatible,  the  acceptance  of  the  latter  would  imply 
a  surrender  of  the  former."  That  was  an  application,  for  an 
information  in  the  nature  of  a  quo  wajranto,  in  which  cases 
the  Court  exercise  a  discretion  whether  they  will  *  grant  the  [*88] 
application  or  not  There  the  persons  who  applied  for  the 
information  had  all  been  acting  under  an  usage  for  100  years  before ; 
and  it  is  a  decisive  answer  to  such  applications,  that,  where  the 
parties  have  been  acting  under  an  usage,  the  Court  will  not  suffer 
them  to  object  to  it  As  to  the  case  in  Dyer,  the  party  was  elected 
to  the  office  of  alderman  against  his  consent ;  but  it  is  not  in  the 
power  of  any  man  or  description  of  men  to  turn  any  person  out  of 
his  office  by  electing  him  to  another  against  his  consent  That 
case,  as  far  as  it  goes,  likewise  shows  that  these  two  offices  are  not 
compatible.  With  regard  to  the  distinction  which  was  attempted 
to  be  made  between  being  elected  from  an  inferior  to  a  superior 
office,  and  from  a  superior  to  an  inferior  office,  there  is  no  case  to 
authorize  it  Then  as  to  any  option  which  the  party  may  be  said 
to  have,  there  cannot  be  a  stronger  instance  of  having  made  an 
option  than  the  plaintiff's  accepting  the  office  of  tovm-clerk,  and 
acting  under  it  I  have  no  doubt  but  that  his  intention  was  to 
keep  both  offices :  but  if  he  be  mistaken  in  law,  and  choose  to  accept 
the  last  office,  he  must  abide  by  the  consequences ;  for  it  is  his  own 
act  It  is  no  argument  for  the  plaintiff  to  say,  that  he  need  not  act 
in  both  capacities  at  the  same  time ;  for  in  questions  of  this  sort  it 
is  material  to  consider  what  is  the  constitution  of  the  borough,  and 
whether  by  prescription  or  charter  is  the  same  thing ;  as  if  the  King 
by  his  charter  say,  that  there  shall  be  a  mayor,  twenty -four  jurats, 
and  a  town -clerk,  the  corporation  cannot  by  their  own  act  reduce 
the  number  by  consolidating  two  of  these  offices.  If  the  two  offices 
be  incompatible,  the  acceptance  of  the  latter  vacates  the  former; 
nor  is  this  affected  by  the  finding  of  the  jury  that  the  plaintiff  was, 
and  still  is,  a  jurat;  for  they  only  state  the  fact,  and  the  law  is 
still  left  opea 
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duty."  Clause  51  is  as  follows:  "A  candidate  may  himself 
undertake  the  duties  which  any  agent  of  his  if  appointed  might  have 
undertaken,  or  may  assist  his  agent  in  the  performance  of  such 
duties,  and  may  be  present  at  any  place  at  which  his  agent  may  in 
pursuance  of  this  Act  attend. " 

It  is  important  to  bear  in  mind  that  by  clause  57  it  is  provided 
that  the  expression  "  agents  of  the  candidates  "  used  in  relation  to 
a  polling  station  means  agents  appointed  in  pursuance  of  sect  85 
of  6  &  7  Vict.  c.  18.  The  agents  appointed  under  sect  85  of  the 
last-mentioned  Act  were  agents  "  for  the  more  effectual  detection  of 
the  personation  of  voters.  "  They  were  to  be  nominated  before  the 
time  fixed  for  the  poll;  and  notice  of  their  appointment  was  to 
be  given  to  the  returning  ofl&cer :  and  the  section  goes  on  to  pro- 
vide that  ''  thereupon  it  shall  be  lawful  for  every  such  agent  to 
attend  during  the  time  of  polling  at  the  booth  or  booths  for  which 
he  shall  have  been  so  appointed. " 

Though  the  present  was  the  case  of  a  municipal  election,  I  think 
that  the  agents  appointed  by  the  candidate  are  "  personation 
agents,"  having  precisely  the  same  duties  as  those  appointed  in 
the  case  of  a  parliamentary  election. 

In  support  of  the  plaintiff's  right  to  recover,  it  was  urged  that 
the  concluding  words  of  clause  51  of  the  schedule  give  the 
[*  220]  *  candidates  an  absolute  right  to  be  present ;  that,  looking 
at  the  earlier  part  of  the  clause,  it  would  be  unreasonable 
to  restrict  that  right  to  cases  in  which  their  minds  have  been  made 
up  to  undertake  the  duties  of  agents  themselves,  as  they  ought  to 
have  an  opportunity  of  judging  how  their  agents  are  performing 
their  duties  at  the  several  stations ;  that,  looking  to  the  nature  of 
the  duty  of  assisting  an  agent,  which  is  reserved  to  them  by  clause 
51  of  the  schedule,  it  consists  merely  of  being  present  and  observ- 
ing the  voters,  and  it  would  be  absurd  to  suppose  that  the  Legisla- 
ture intended  that  the  right  of  the  candidate  to  be  present 
should  depend  upon  his  answering  the  returning  oflScer's  inquiry 
as  to  whether  he  was  there  to  assist  his  agent  or  not.  Moreover, 
it  was  argued  that,  inasmuch  as  the  candidate  must  necessarily  be 
present  in  the  station  in  order  to  discharge  either  of  the  duties 
expressly  authorized  by  the  earlier  part  of  clause  51,  the  latter 
words  would  have  been  unmeaning  and  inoperative  if  only  intended 
to  give  him  a  right  to  be  present  in  those  cases. 

On  the  other  hand,  the  strong  and  imperative  words  of  clause  21 
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weie  relied  upon  by  the  defendant,  and  it  was  contended  that  they 
were  sufficient  to  entitle  the  defendant  to  a  verdict ;  that  the  latter 
part  of  clause  51  must  be  read  as  merely  empowering  the  candidate, 
for  the  purposes  mentioned  in  the  earlier  part  of  the  clause,  to 
be  present  in  a  place  from  which  he  in  common  with  all  others  was 
required  to  be  excluded  by  the  presiding  officer  under  the  words  of 
clause  21 ;  that  the  great  object  of  the  Act  was  to  maintain  secrecy 
of  voting,  which  would  be  pro  tanto  impaired  by  allowing  the  can- 
didate to  enter  each  polling  station  and  remain  there  at  his  dis- 
cretion, and  thereby  to  exercise  more  or  less  moral  influence  over 
the  voters,  especially  the  illiterate  portion  of  them ;  that  the  return- 
ing officer  ought  at  all  events  to  have  a  discretionary  power  of 
removing  any  persons  who  were  not  present  under  some  express 
provision  of  the  Act  for  purposes  connected  with  some  duty  or 
business ;  and  that  therefore,  inasmuch  as  the  plaintiff  admitted 
that  he  was  there  claiming  a  discretionary  right  to  be  there,  and 
not  professing  to  be  in  the  discharge  of  any  duty  or  business,  the 
defendant  had  a  right  to  order  him  to  leave  the  booth,  and,  upon 
his  refusal,  to  cause  him  to  be  removed,  under  sect  9  of  the  Act 
and  clause  21  of  the  schedule. 

*  Upon  a  full  consideration  of  these  arguments  and  of   [*  221] 
the  various  provisions  of  the  Act,  I  have  come  to  the  con- 
clusion that  the  plaintiff  is  entitled  to  have  the  verdict  entered 
for  him  according  to  the  leave  reserved. 

The  words  of  clause  21  are  undoubtedly  strong  and  unqualified, 
except  so  far  as  they  are  modified  by  the  exceptions  contained  in 
the  clause  itself ;  but  one  of  those  exceptions  is  "  the  agents  of  can- 
didates, '  who  by  clause  57  are  defined  to  be  the  personation  agents 
appointed  under  sect  85  of  6  &  7  Vict.  c.  18.  These  agents  are 
persons  whose  duties  under  35  &  36  Vict  c.  33,  can  only  be  dis- 
charged by  means  of  their  presence  in  the  polling  station,  and  by 
their  observing  there  the  persons  who  come  to  vote,  and  forming  a 
judgment  as  to  whether  they  are  persons  really  on  the  register  or 
not  Their  right  to  be  present  in  the  booth,  which  was  secured  by 
the  concluding  words  of  sect  85  of  6  &  7  Vict  c.  18,  is  preserved 
by  one  of  the  exceptions  in  clause  21.  That  right  I  consider  to 
have  been  absolute  as  regards  the  booth  to  which  they  were  ap- 
pointed. Then,  is  the  right  given  to  the  candidate  by  clause  51 
less  absolute  ?  I  cannot  see  that  it  is.  The  words  of  the  clause 
are  unlimited;  and  it  would  require  the  insertion  of  other  words, 
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eligibility  was  left  open  :  see  Fritchard  v.  Mayory  &e,  of  Bangor  (1887), 
13  App.  Cas.  241,  67  L.  J.  Q.  B.  313,  68  L.  T.  602,  37  W.  R.  103. 

The  Court  of  Appeal  in  Heg,  v.  Mayor,  &c»  of  Bangor,  also  held  that 
the  above  stated  rule  was  applicable  to  corporations  formed  under  the 
Act  of  1882;  but  this  point  was  also  left  open  in  the  House  of  Lords. 

The  following  provisions  respecting  eligibility  to  office  under  the 
borough,  or  city,  are  contained  in  the  Municipal  Corporations  Act 
1882  (46  and  46  Vict.  c.  60).  The  town-clerk  must  be  <'a  fit  person, 
not  a  member  of  the  council : "  sect.  17.  The  treasurer  must  be  '^  a  fit 
person,  not  a  member  of  the  council: ''  sect.  18.  An  elective  auditor 
must  be  <' qualified  to  be  a  councillor,  but  may  not  be  a  member  of  the 
council,  or  the  town-clerk,  or  the  treasurer. '^  The  mayor's  auditor  must 
be  ''a  member  of  the  council  ":  sect.  26. 

It  is  provided  by  section  18  (4)  of  the  same  statute  that  the  '<  offices 
of  town-clerk  and  treasurer  shall  not  be  held  by  the  same  person.'' 

ABfERlCAN  NOTES. 

This  doctrine  is  recognized  and  applied  in  this  country.  1  Dillon  on 
Municipal  Corporations,  pp.  308,  309;  1  Beach  on  Public  Corporations, 
pp.  189,  201. 

The  principal  case  is  cited  and  applied  io  People  v.  Carriquej  2  Hill  (Xew 
Tork),  93.  Cowen,  J.,  says  this  doctrine  is  "  entirely  settled."  This  is  fol- 
lowed in  People  v.  Ifostrand,  46  New  York,  875,  where  the  court  declare  it  "  a 
settled  rule." 

In  State  v.  Hutt,  2  Arkansas,  282,  the  rule  was  applied  where  a  justice  of 
peace  accepted  the  office  of  State  Treasurer.  The  principal  case  is  cited,  with 
the  observation :  '*  The  authorities  are  so  clear  and  conclusive  on  this  point 
we  deem  it  unnecessary  to  add  auything  more  in  support  of  the  principle  ex- 
cept merely  to  refer  to  them."  "  If  the  person  voted  for  has  an  unqualified 
right  of  acceptance  of  the  office  to  which  he  is  elected,  the  moment  he  deter- 
mines his  wiU,  on  election,  in  regard  to  it,  and  accepts  the  office,  that  instant 
of  time  he  resigns  or  vacates  any  other  office  he  holds  incompatible  with  the 
one  he  accepts." 

In  State  v.  Brifikerhoff,  66  Texas,  45,  the  principle  was  applied  to  one  who 
being  secretary  of  a  city  accepted  the  office  of  recorder.  '^  His  qualification 
as  recorder  operated,  ipto  factoy  as  a  resignation  of  the  other  office,  if  incom- 
patible with  that  to  which  he  qualified." 

'*  One  of  the  modes  by  which  a  member  of  a  corporation  may  be  said  to 
impliedly  resign  his  office,  is  by  being  elected  to  and  accepting  an  office  incom- 
patible with  the  duties  of  his  former  office."  Ho*!ge  v.  People,  96  Illinois,  423. 

So  as  to  prudential  committee  and  auditor  of  a  school  district.  Cotton  v. 
Phillips,  56  New  Hampshire,  220.  It  was  held  that  the  officer's  ignorance  of 
the  law  made  no  difference. 

The  acceptance  of  the  office  of  deputy-sheriff  vacates  that  of  justice  of  the 
peace.    StvbbM  v.  Lee,  64  Maine,  195;  18  Am.  Rep.  251.     *'The  general  rule 
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that  the  acceptance  of  and  qualification  for  an  office  incompatible  with  one 
then  held  is  a  resignation  of  the  former,  is  one  certain  and  reliable,  as  well  as 
one  indispensable  for  the  protection  of  the  public.'*  So  held  of  acceptance  of 
the  office  of  constable  by  a  justice  of  the  peace.  Magie  v.  Stoddard,  25  Con- 
necticut, 585 ;  68  Am.  Dec.  375,  relying  on  the  principal  case. 

In  Kerr  v.  Jones,  19  Lidiana,  351,  it  was  held  that  the  acceptance  by 
Benjamin  Harrison  (late  President  of  the  United  States)  of  the  office  of 
colonel  of  volunteers  in  the  military  service  of  the  United  States,  vacated  his 
office  of  reporter  of  the  decisions  of  the  Supreme  Court  of  Indiana,  under  the 
constitutional  provision  that  no  man  "  shall  hold  more  than  one  lucrative 
office  at  the  same  time.''  And  so  of  a  county  recorder  accepting  the  office  of 
county  commissioner,  Dailey  v.  State,  8  Blackford  (Indiana),  329.  But  in 
Brt/an  v.  Cattell,  15  Iowa,  538,  it  was  held  that  the  offices  of  district  attorney 
and  captain  in  the  volunteer  service  of  the  United  States  are  not  incompatible. 
And  so  of  clerk  of  a  school  district  and  collector  thereof.  Rowland  v.  Luce, 
16  Johnson  (New  York),  185.  But  councilman  and  city  marshal  are  incom- 
patible. Stale  V.  Hoyt,  2  Oregon,  246 ;  and  so  of  justice  of  a  court  and  deputy- 
sheriff,  State  V.  Goff,  15  Rhode  Island,  505 ;  2  Am.  St.  Rep.  921,  citing  the 
principal  case.  And  so  of  township  trustee  and  postmaster,  FoUz  v.  Kerlin, 
105  Indiana,  221;  55  Am.  Rep.  197,  citing  the  principal  case;  and  so  of  dis- 
trict solicitor  and  representative  in  Congress,  State  v.  Buttz,  9  South  Caro- 
lina, 156,  citing  the  principal  case;  and  so  of  highway  commissioner  and 
sheriff,  People  v.  Nostrand,  46  New  York,  375;  and  so  of  postmaster  and 
county  judge,  Hoglan  v.  Carpenter^  4  Bush  (Kentucky),  89  ;  and  so  of  council- 
man and  city  marshal.   Slate  v.  Hoyt,  2  Oregon,  246. 

The  election  of  one  as  a  representative  in  Congress  and  his  acceptance 
vacates  his  office  of  alderman,  the  former  being  a  "public  office."  People  v. 
Common  Council,  77  New  York,  503 ;  33  Am.  Rep.  659. 

"  On  the  other  hand,  the  following  offices  have  been  held  not  to  be  incom- 
patible :  That  of  school  director  and  that  of  judge  of  elections.  In  re  District 
Attorney  J  11  Philadelphia,  645;  that  of  clexk  of  a  school  district  and  that  of 
collector  of  the  district,  Howland  v.  Luce,  16  Johnson  (New  York),  135 ;  that 
of  member  of  the  Assembly  and  that  of  clerk  of  the  Court  of  Special  Sessions, 
People  V.  Green,  58  New  York,  295 ;  that  of  supervisor  of  a  county  and  that 
of  deputy  clerk  of  the  circuit  court  of  the  county,  State  v.  Feibleman,  28 
Arkansas,  424 ;  that  of  clerk  of  the  district  court  and  that  of  court  commis- 
sioner, Kenney  v.  Goer  gen,  36  Minnesota,  190 ;  that  of  a  crier  and  that  of 
messenger  of  a  court,  Preston  v.  United  States,  37  Federal  Reporter,  417." 
Mechem  on  Public  Officers,  sect.  424. 

In  People  v.  Green,  supra,  Folger,  J.,  explains  the  test  of  incompatibility 
as  follows :  "  The  force  of  the  word,  in  its  application  to  this  matter,  is  that 
from  the  nature  and  relations  to  each  other  of  the  two  places,  they  ought  not 
to  be  held  by  the  same  person  from  the  contrariety  and  antagonism  which 
would  result  in  the  attempt  by  one  person  to  faithfully  and  impartially  dis- 
charge the  duties  of  one  toward  the  incumbent  of  the  other.  .  .  .  The  offices 
must  subordinate  one  the  other,  and  they  must,  per  se,  have  the  right  to  inter- 
fere, one  with  the  other,  before  they  are  incompatible  at  common  law."  The 
principal  case  was  cited  by  counsel 
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No.  9.  — EEX  V,  MAYOR  OF  COLCHESTER. 
(k.  b.  1788.) 

KULE. 

The  title  of  an  officer  in  possession  should  be  tried  on  a 
quo  warranto^  and  not  in  proceedings  by  mandamus. 

Sex  y.  Mayor  of  Cokhofter. 

2  T.  R.  259-260  (a.  c.  1  R.  R.  480). 

Corporation,  —  Office.  —  Quo  Warranto,  —  Mandamus. 

[250]      Mandamus  to  admit  a  recorder  refused,  because  there  was  a  recorder 
de  facto,  and  the  party  had  another  remedy  by  quo  warranto^  though 
both  of  them  claimed  under  the  same  election. 

Rous  moved  for  a  mandamus  to  be  directed  to  the  defendant, 
commanding  him  to  admit  Mr.  Grimwood  to  the  ofl&ce  of  recorder 
of  Colchester.  He,  together  with  Erskine,  who  was  for  the  rule, 
acknowledged  that  the  present  application  was  made  for  the  purpose 
of  trying  the  merits  of  an  election,  on  the  ground  that  the  mayor 
had  refused  several  legal  votes  given  for  Grimwood,  and  improperly 
admitted  others  given  for  Smithies,  the  other  candidate,  who  was 
afterwards  admitted  and  sworn  into  the  office.  They  admitted  that 
if  the  validity  of  an  election  were  impeached  at  any  subsequent 
period,  the  Court  would  not  grant  a  mandamus  to  admit  another 
person,  till  the  officer  in  possession  was  ousted  by  a  qifo  warranto 
information.  But  they  contended  that  where  the  party  praying  the 
mandamus  claimed  to  be  admitted  under  the  same  election  at 
which  the  officer  in  possession  was  supposed  to  be  elected,  tbe  Court 
ought  to  grant  a  mandamus,  in  order  to  try  the  legality  of  the  elec- 
tion; otherwise  it  would  be  enabling  a  spurious  officer,  who  was 
perhaps  in  possession  by  fraud,  to  impede  the  course  of  justice. 
In  the  case  of  The  King  v.  Barker  and  others,  3  Burr.  1265,  the 
Court  granted  a  mandamus  to  admit  a  person  who  claimed  under 
the  same  election  with  the  officer  in  possession.  The  affidavits  in 
this  case  state  that  there  was  a  majority  of  legal  votes  for  Grim- 
wood.    But  even   if  the  question  were  doubtful,   a  mandamus 
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ought  to  be  granted,  in  order  to  give  the  party  applying  an 
opportunity  of  trying  the  merita  In  I'he  King  v.  Blooer,  2  Burr. 
1045,  Lord  Mansfield  said,  "  We  cannot  try  the  merits  upon 
aflBdavit:  he  claims  a  right,  though  it  is  litigated;  and 
that  is  sufficient  for  the  *  present  purpose. "  In  a  case  [*  260] 
(2  Str.  1003,  see  also  2  Str.  1157  and  4  Burr.  2008),  cited 
in  3  Burr. ,  1453,  4,  a  mandamus  was  granted  to  proceed  to  the 
election  of  a  mayor,  though  there  was  a  mayor  de  facto, 

Bearcroft  opposed  this  in  the  first  instance,  and  contended  that 
the  Court  ought  not  to  grant  a  inandamus  to  admit  Grimwood  to 
an  office  which  was  not  vacant  before  the  validity  of  Smithies 's 
election  was  questioned  in  a  qtw  warranto  information.  In  the 
case  of  The  King  v.  Banks,  3  Burr.  1454,  where  an  application  was 
made  for  a  mandamus  to  proceed  to  an  election  of  a  mayor  of  Corfe 
Castle,  there  being  at  that  time  a  mayor  de  facto.  Lord  Mansfield 
said,  "  If  the  election  were  doubtful  and  fit  to  be  tried  upon  an 
information  in  nature  of  a  quo  warranto,  the  Court  ought  not  to 
grant  a  mandamus;  but  if  it  were  a  mere  colourable  election,  and 
clearly  void,  they  ought "  Now  in  this  case  there  is  no  pretence 
to  say  that  the  election  was  only  colourable,  and  clearly  void ;  and 
therefore  the  present  application  ought  to  be  refused,  as  the  party 
praying  it  has  another  remedy,  namely,  by  a  qiio  warranto  infor- 
mation against  the  officer  in  possession. 

The  Court  were  clearly  of  opinion,  that  it  was  a  decisive  answer 
to  this  application  for  a  mandamus,  that  there  was  another  remedy 
by  an  information  in  nature  of  a  qiu)  warranto,  by  which  the  title 
of  the  officer  in  possession  could  be  tried  as  well  as  on  a  mandamus. 
And  the  consequence  of  granting  the  rule  would  be,  that  a  second 
person  would  be  admitted  to  an  office  which  is  already  filled  by 
another,  both  claiming  to  be  duly  elected.     Therefore 

The  rule  for  a  mandamus  was  refused ;  and  a  rule  was  granted 
to  show  cause  why  an  information  in  nature  of  a  quo  warranto 
should  not  be  filed  against  Smithies.  Vide  R.  v.  Mayor,  &c,  of 
Yorh,  4T.  R  699;  2  R  E.  501. 

ENGLISH  NOTES. 

"A  writ  of  mandamus  ia  a  prerogative  writ  and  not  a  writ  of  right, 
and  it  is  in  this  sense  in  the  discretion  of  the  Court  whether  it  shall  be 
granted  or  not : "  per  Lord  Chelmsford,  Reg,  v.  Churchwardens  of  All 
Saints,  Wigan  (H.  L.  1876),  1  App.  Cas.  611,  35  L.  T.  381,  26  W. 
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B.  128.  It  would  perhaps  be  more  accurate  to  say  that  it  is  a  writ  of 
right,  bat  not  a  writ  of  course^  but  the  distinction  is  only  one  of  words. 

''Where  a  corporation  acts  contrary  to  the  franchises  which  have 
been  granted  to  it,  and  invades  the  rights  of  the  Crown,  the  Attorney- 
General,  of  his  own  authority,  and  without  any  application  to  this 
Court  for  leave,  may  exhibit  an  information  against  them.  But  in 
the  case  of  individual  members  of  a  coi*poration  the  case  is  different; 
for  then  it  is  wholly  in  the  discretion  of  this  Court  to  say,  whether 
Such  an  information  ought  to  be  granted  or  refused.  The  Court,  un- 
doubtedly, have  in  some  cases  permitted  these  informations  to  be  filed, 
where  the  effect  has  been  thereby  to  dissolve  the  corporation;  but  that 
has  been  where  strong  cases  have  been  made  out:"  per  Lord  Ten- 
TERDKN,  Ch.  J.,  in  Rex  v.  Trevenen  (1819),  2  B.  &  Aid.  479,  21  R.  R. 
364.  The  latter  part  of  the  passage  above  quoted  was  cited  by  Lord 
Dkxman,  Ch.  J.,  in  Rex  v.  Parry  (1837),  6  Ad.  &  El.  810. 

Some  interest  must  be  shown  in  the  person  applying  for  a  quo  war'" 
ranto,  but  a  person  subject  to  the  government  of  a  corporation,  and 
not  being  a  servant  of  the  corporation,  has  a  sufficient  interest.  Rex 
V.  Parry,  supra.  Where  there  are  several  relators,  it  is  sufficient  that 
one  has  interest,  s.  c. 

To  induce  the  Court  to  grant  a  quo  warranto  information,  some  user 
of  the  office  or  franchise  must  be  shown.  RexY,  Whitwell  (1792),  5  T. 
R.  85,  2  R.  R.  545;  Reg.  v.  Tidy  (1892),  1892,  2  Q.  B.  179,  61  L.  J. 
Q.  B.  791,  67  L.  T.  319,  41  W.  R.  128.  It  is  upon  this  principle  that 
the  mandamus  was  granted  in  Rex  v.  Mayor,  &c,  of  York  (1792), 
4  T.  R.  699,  2  R.  R.  501.  ITiere  the  Court  granted  a  mandamus  to 
the  corporation  of  York  to  put  the  corporate  seal  to  the  certificate  of 
the  election  of  the  recorder,  on  an  affidavit  that  he  had  a  majority  of 
the  legal  votes,  although  it  was  stated  in  opposition  that  the  corpora- 
tion had  already  returned  a  certificate  that  the  other  candidate  was 
duly  elected.  In  effect  there  was  a  wrongful  exclusion  de  facto  of  one, 
without  the  office  being  filled  by  the  other:  see  per  Coleridge,  J., 
in  Rex  V.  Mayor,  &c.  of  Oxford  (1837),  6  Ad.  &  El.  349. 

Where  a  party  has  been  ousted  and  another  elected  in  his  stead  by  a 
colourable  election,  the  Court  may  grant  a  mandamus  to  permit  the 
ousted  party  to  exercise  his  office,  but  not  to  restore  him  to  that  office. 
Rex  V.  Mayor,  &c.  of  Oxford,  supra. 

The  rule  was  again  applied  in  Rerj.  v.  Councillors  of  Derby  (1837), 
7  Ad.  &  El.  419,  2  Xev.  &  P.  589,  Wilm.,  Woll.  &  Dav.  671. 

An  information  in  the  nature  of  a  quo  warranto  will  not  lie  against 
an  officer,  who  is  a  mere  servant  of  a  corporation,  if  his  office  does  not 
affect  any  franchise  or  authority  holdeu  under  the  Crown.  Rex  v.  Cor- 
poration  of  Bedford  Level  (1805),  6  East,  356.     In  that  case  the  Court 
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granted  a  mandamus  to  admit  and  swear  the  party  claiming  an  office, 
as  there  was  no  other  specific,  or  at  least  no  other  equally  convenient 
mode  of  trying  the  right  to  the  office.  In  the  subsequent  case  of  Eeg. 
V.  Commissioners  of  Keyningham  Level  (1844),  11  Jur.58n.,  the  Court 
refused  a  mandamus,  where  a  quo  warranto  would  not  lie  if  the  office 
were  full,  and  the  party  alleged  to  be  aggrieved  by  the  usurpation  of 
an  office  was  left  without  a  remedy. 

Section  73  of  the  Municipal  Corporations  Act  1882  provides: 
^*  Every  municipal  election  not  called  in  question  within  twelve  months 
after  the  election,  either  by  election  petition,  or  by  information  in 
the  nature  of  a  quo  warranto,  shall  be  deemed  to  have  been  to  all 
intents  a  good  and  valid  election."  A  person  who  is  disqualified  from 
being  elected  to  an  office  may  be  sued  for  penalties  under  section  41  of 
the  Act,  although  a  petition  has  not  been  presented  nor  an  information 
laid,  and  twelve  months  have  elapsed  since  the  election.  De  Souza  v. 
Cobden  (C.  A.  1891),  1891,  1  Q.  B.  687,  60  L.  J.  Q.  B.  533,  65  L. 
T.  150,  39  W.  R.  454. 

Where  the  matters  stated  in  the  Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  87),  s.  87  form  the  ground  of  objection  to  the  return 
of  a  candidate,  the  election  can  only  be  questioned  by  an  election  peti- 
tion; and  proceedings  by  way  of  qu^  wai^anto  are  abolished  in  cases 
which  come  within  that  section.  Beg.  v.  Morton  (1892),  1892, 1  Q.  B. 
39,  61  L.  J.  Q.  B.  39,  65  L.  T.  611,  40  W.  R.  109.  These  grounds  of 
objection  are :  (a)  That  the  election  was  as  to  the  borough  or  ward 
wholly  avoided  by  general  bribery,  treating,  undue  influence,  or 
personation;  (b)  That  the  election  was  avoided  by  corrupt  practices 
or  offences  against  Part  lY.  of  the  Act  committed  at  the  election; 
(c)  That  the  person  whose  election  is  questioned  was  at  the  time  of 
the  election  disqualified;  or  (d)  That  he  was  not  elected  by  a  majority 
of  lawful  votes. 

AMERICAN  NOTES. 

The  principal  case  is  cited  (with  other  English  cases)  and  followed  in  the 
recent  decision  in  Leeds  v.  Atlantic  City,  52  New  Jersey  Law,  333.  This  is 
also  the  New  York  doctrine.  Drake  v.  New  York,  3  Johnson  Cases,  79  ;  Dolan 
V.  Lane,  55  New  York,  217;  Matter  of  Gardner,  68  Ibid.  467  (citing  the  prin- 
cipal case).  So  in  Connecticut,  Duane  v.  McDonahl,  41  Connecticut,  517 ; 
and  so  in  St.  Louis  Co.  Court  v.  Sparks,  10  Missouri,  117 ;  45  Am.  Dec.  355 ; 
Bonner  v.  Slate,  7  Georgia,  473 ;  People  v.  Kilduff,  15  Illinois,  492 ;  Frey  v. 
Michie,  68  Michigan,  323  ("  The  only  way  to  try  titles  to  oflSce  finally  and  con- 
clusively is  by  quo  warranto.  Mandamus  does  not  settle  the  title  at  all  ** )  ; 
Warner  v.  Myers,  3  Oregon,  218;  Stale  v.  Choate,  11  Ohio,  511;  Barilett  v. 
Slate,  13  Kansas,  99 ;  State  v.  Deliesseline,  1  McCord  Law  (So.  Car.),  52 ;  State 
V.  De  Gress,  53  Texas,  387 ;  Cum.  v.  Meeser,  44  Pennsylvania  State,  341 ;  State 
V.  Dunn,  Minor  (Alabama),  46 ;  12  Am.  Dec.  25,  relying  on  the  principal 
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case;  State  v.  OaleSy  86  Wisconsiny  634;  39  Am.  St.  Rep.  912;  Brown  v. 
Turnery  70  North  Carolina,  93. 

The  contrary  rule  prevails  in  Massachusetts,  Strong,  petitioner,  20  Picker^ 
ing,  484 ;  Putnam  v.  Langley,  133  Massachusetts,  204 ;  In  Virginia,  Dew  v. 
JudgfSy  3  Heiining  &  Munfoi*d,  1 ;  3  Am.  Dec.  639  ;  in  Maryland,  Harwood 
V.  Marshall,  9  ]Vlaryland,  83.  And  so  in  Texas,  after  a  very  learned  review, 
Banton  v.  Wilson,  4  Texas,  400 ;  Lawrence  v.  Tngei-soll,  88  Tennessee,  52 ;  17 
Am.  St.  Rep.  870.  In  Luce  v.  Board  of  Examiners,  153  Massachusetts,  108,  it 
was  admitted  that  "The  use  of  the  writ  of  mandamus  to  try  the  title  to  an 
office,  and  to  put  one  person  out  of  and  another  person  into  an  office,  is 
undoubtedly  unusual,  and  opposed  to  the  weight  of  authority  in  other 
jurisdictions." 

Judge  Dillon  says  (2  Municipal  Corporations,  sect.  892) :  "  We  have  seen 
that  it  is  the  doctrine  of  the  English  law,  quite  generally  adopted  in  this 
country,  where  a  person  is  in  the  actual  possession  of  an  office  under  an  elec- 
tion or  a  commission,  and  is  thus  exercising  its  duties  under  colour  of  right, 
the  validity  of  his  election  or  commission  cannot,  in  general,  be  tried  or 
tested  on  a  matidamus  to  admit  another,  but  only  by  an  information  in  the 
nature  of  a  qtio  warranto" 

In  Drake  v.  New  York,  supra,  the  reason  of  the  rule  is  thus  stated :  "  Where 
the  office  is  already  filled  by  a  person  who  has  been  admitted  and  sworn,  and 
is  in  by  colour  of  right,  a  mandamvis  is  never  issued  to  admit  another  person, 
because  the  corporation,  being  a  third  party,  may  admit  or  not,  at  pleasure, 
and  the  rights  of  the  party  in  office  may  be  injured,  without  his  having  an 
opportunity  to  make  defence.  The  proper  remedy,  in  the  first  instance,  is  by 
information  in  the  nature  of  a  quo  warranto,  by  which  the  rights  of  the  parties 
may  be  tried." 

The  doctrine  of  the  rule  is  laid  down  in  People  v.  Olds,  3  California,  167 ; 
68  Am.  Dec.  398,  where  it  is  said:  "In  no  case  where  the  writ  of  mandamus 
has  been  suffered  to  go,  has  it  appeared  that  there  was  any  other  more  speedy 
or  adequate  remedy."    The  principal  case  is  cited. 

Mr.  Freeman  says  (note,  12  Am.  Dec.  30)  :  "  If  the  applicant  can  show  a 
c\edix  primd  facie  legal  title  to  the  office,  and  if  the  contest  involves  merely  the 
determination  of  a  simple  question  of  law,  as  in  Harwood  v.  Marshall,  9  Mary- 
land, 83,  and  Dew  v.  Judges,  3  Am.  Dec.  639,  the  writ  of  mandamus  will  be 
awarded  whether  the  office  is  filled  at  the  time  or  not,  and  without  reference 
to  the  question  whether  the  applicant  has  previously  occupied  it.  But  the 
Court  will  not  enter  upon  any  investigations  of  questions  of  fact,  and  will 
not  undertake  to  adjudicate  and  enforce  a  doubtful  right.  It  will  not  go  be- 
hind  the  certificate,  commission,  or  other  declaration  of  title  to  the  office 
issued  or  made  by  the  proper  authority  to  inquire  into  the  ultimate  right. 
The  appropriate  function  of  the  writ  is,  as  already  stated,  to  put  the  office 
into  the  possession  of  the  person  having  the  legal  evidence  of  title  to  it,  and 
in  general  the  Court  will  not  permit  a  mere  usurper  to  turn  the  holder  of  the 
legal  title  into  the  position  of  a  contestant."  See,  to  this  effect.  State  v.  Sher- 
wood,  15  Minnesota,  221 ;  2  Am.  Rep.  116. 

*<  Quo  warranto  lies  to  oust  an  illegal  incumbent  from  an  office ;  not  to 
induct  the  legal  officer  into  it"    State  v.  Lane,  16  Rhode  Island,  620. 
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The  validity  of  the  acts  of  an  officer  de  facto  cannot  be  questioned  under  a 
writ  of  prohibition,  but  only  by  a  direct  proceeding  in  quo  icarranto  to  deter- 
mine his  title  to  the  office.  Walcott  v.  WellSy  21  Nevada,  47 ;  37  Am.  St. 
Rep.  478. 

The  principal  case  is  cited  and  approved  in  Throop  on  Public  Officers, 
sect.  825. 


Section  III.  —  Contrads  and  Property. 

No.  10.  — HASCARD   t;.   SOMANY. 
(K.  B.  1693.) 

No.  11.  —  MERCHANTS  OF  THE  STAPLE  OF   ENGLAND 

V,  THE  BANK  OF  ENGLAND. 

(c.  A.  1887.) 

RULE. 

At  cominon  law  and  in  the  absence  of  special  contract 
the  acts  of  a  corporation  are  those  of  a  duly  constituted  meet- 
ing to  which  (unless  there  is  a  fixed  time  of  meeting)  all 
the  corporators  must  be  summoned,  and  if  the  corporation 
consists  of  a  definite  number  the  major  part  must  attend. 
An  instrument  in  writing  to  bind  the  corporation  must  be 
sealed  and  delivered  at  a  duly  constituted  meeting  of  the 
corporation,  and  pursuant  to  resolution  concurred  in  by  a 
majority  present  at  such  meeting. 

Hascard  v.  Somany. 

1  Freeman,  504-505. 

Corporation.  —  Meeting  of  Corporators. 
Corporation  aggregate,  how  bound. 

In  a  trial  at  bar  for  the  parsonage  of  Hasley  in  the  county  of 
Oxon,  the  church  being  in  the  presentation  of  the  Dean  and  Canons 
of  Windsor,  where  there  were  twelve  canons  besides  the  dean,  which 
in  all  make  up  thirteen  of  the  corporation,  it  was  held,  — 

1.  That  primd  facie  in  all  acts  done  by  a  corporation,  the  major 
number  must  bind  the  lesser,  or  else  dififerences  could  never  be 
determined. 
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2.  That  acts  done  by  the  corporation  ought  to  be  done  by  the 
consent  of  the  major  number,  or  else  they  are  not  valid,  and  there- 
fore where  the  corporation  consists  of  thirteen  there  ought  to  be 
seven  to  make  a  chapter;  but  the  act  of  the  major  number  of 

those  seven  is  binding  to  the  corporation. 
[*  505]       *  But  if  the  ancient  usage  hath  been,  that  acts  have  been 

done  from  time  to  time  by  the  major  number  of  those  that 
are  present,  although  they  are  but  three  or  four,  it  shall  be  then 
intended  that  that  was  part  of  their  constitution  at  the  beginning, 
and  so  what  is  done  by  them  shall  be  binding  to  the  rest ;  and  if  it 
were  otherwise,  it  would  avoid  multitude  of  leases ;  for  it  is  the 
common  practice  in  most  places  to  seal  leases  by  the  major  number 
of  the  dean  and  prebends  that  are  resident  at  the  time  when  the 
lease  was  mada 


Merchants  of  the  Staple  of  England  v.  The  Bank  of  England. 

21  Q.  B.  D.  160-177  (s.  c.  67  L.  J.  Q.  B.  418,  36  W.  R.  880). 

Corporation.  —  Seal.  —  UnauOwrized  Use. 

[160]  The  plaintiffs,  a  corporate  body,  left  their  seal  in  the  custody  of  their 
clerk,  who,  without  authority,  afl&xed  it  to  powers  of  attorney,  under 
which  certain  stock  in  the  public  funds,  the  property  of  the  plaintiffs,  was 
sold.  The  clerk  appropriated  the  proceeds.  In  an  action  in  which  the  plain- 
tiffs claimed  that  they  were  entitled  to  the  stock  on  the  ground  that  it  had 
been  transferred  without  their  authority  by  the  defendants,  — 

Held,  on  the  authority  of  The  Bank  of  Ireland  v.  Trustees  of  Evans*  Charities 
(5  H.  L.  C.  389),  that  assuming  the  plaintiffs  had  been  negligent  their  negli- 
gence was  not  the  proximate  cause  of  the  loss,  and  did  not  disentitle  them 
from  recovering  in  the  action. 

The  plaintiffs  claimed  in  this  action  a  declaration  that  they 
were  entitled  to  X4250  Consolidated  £3  per  cent  Annuities,  on  the 
ground  that  they  had  been  transferred  by  the  defendants  without 
the  plaintiffs'  authority.  It  appeared  that  one  Drew,  who  was  a 
clerk  to  the  company,  sealed  with  the  seal  of  the  company  two 
powers  of  attorney  under  which  the  stock  was  sold.  The  defend- 
ants alleged  that  the  plaintiff's  gave  Drew  authority,  or  by  their 
negligence  and  improper  confidence  in  him  held  him  out  to  the 
defendants  as  having  their  authority,  to  seal  and  deliver  the  powers 
of  attorney,  and  that  the  plaintiffs  were  estopped  from  disputing 
the  validity  of  the  same  and  of  the  transfers  thereunder. 
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The  case  was  tried  before  Pollock,  B.  ,  when  it  appeared  that  the 
plaintiffs  were  an  ancient  corporation,  created  by  a  charter  of  the 
time  of  Edward  III.,  which  was  renewed  in  the  reign  of  Queen 
Elizabeth,  and  they  were  finally  incorporated  in  1669  by  a  charter 
of  Charles  IL ,  with  perpetual  succession  and  a  common  seal.  The 
objects  for  which  the  company  was  originally  created  had  ceased  to 
exist,  and  they  had  no  office  or  place  of  business  nor  any  books, 
except  a  minute-book  kept  by  Drew.  They  had  £4250 
stock,  the  dividends  of  which  Drew  received  imder  a  power  ♦of  [*  161] 
attorney,  and  accounted  for  to  the  treasurer.  The  corporate 
seal  was  kept  by  Drew. 

In  May,  1884,  an  application  was  made  to  the  defendants  by  a 
firm  of  stockbrokers  for  a  power  of  attorney  to  two  members  of  the 
firm  for  the  sale  of  £3600  of  the  above-mentioned  stock.  The  bank 
sent  a  notice  of  this  application  directed  to  the  plaintiffs,  which 
was  not  acknowledged  or  returned.  The  stock  was  sold  under  the 
power  of  attorney,  and  the  proceeds  received  by  Drew.  The  re- 
mainder was  subsequently  sold  under  a  similar  power  of  attorney. 
The  seal  was  affixed  to  the  powers  of  attorney  without  any  authority 
from  the  company,  and  at  Drew's  house  before  two  attesting  wit- 
nesses who  were  not  corporators.  Drew  appropriated  the  proceeds 
of  the  sales,  and  was  subsequently  tried  for  the  oflence  and  con- 
victed. The  learned  Judge  left  three  questions  to  the  jury :  First, 
did  the  plaintiffs  hold  Drew  out  to  the  defendants  as  having 
authority  to  affix  the  seal  to  the  powers  of  attorney  ?  Secondly, 
had  he  on  the  facts  proved  an  implied  authority  to  affix  the  seal  ? 
Tliirdly,  were  the  plaintiffs  guilty  of  negligence  so  as  to  induce 
the  defendants  to  act  on  the  powers  to  transfer?  The  jury  did 
not  agree  on  the  first  two  questions,  but  answered  the  third 
affirmatively. 

The  plaintiffs  moved  to  enter  judgment  on  the  ground  that  there 
was  no  evidence  in  support  of  the  finding  of  the  jury,  and  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  the  weight 
of  evidence.     The  defendants  also  moved  for  judgment 

Finlay,  Q.  C. ,  and  R  M.  Bray,  for  the  plaintiffs. 

Sir  R  K  Webster,  A.  G.,  H.  D.  Greene,  Q.  C,  and  Arbuthnot, 
for  the  defendants. 

The  arguments  and  authorities  cited  sufficiently  appear  from  the 
judgments  of  the  Queen's  Bench  Division. 

Cur.  adv.  vvXt. 
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1887,  March  29.  Day,  J.  In  this  case  we  took  time  to  con- 
sider our  judgment,  not  because  we  entertained  any  doubt,  on  the 
subject,  but  becauEC  we  thought  it  better  to  take  time  to  consider 
our  judgment,  so  that  we  might  be  able  to  deal  with  the  principles 
involved,  and  with  the  authorities  cited  in  argument 

The  case  was  that  of  an  ancient  corporation,  not  affected 
[*162]  in  *respect  of  the  details  of  the  management  of  its  business 
by  any  statutory  authority,  but  exercising  its  rights,  such  as 
they  had  become  in  modem  times,  under  the  provisions  of  ancient 
charters.  The  corporation  had,  through  changed  circumstances, 
practically  lost  its  reason  for  existence ;  it  had  ceased  to  transact 
any  affairs  or  to  fulfil  any  of  its  original  objects.  It  had  become, 
so  far  as  we  can  understand,  a  mere  dining  club.  It  consisted  of 
about  thirty  members,  who  were  corporators.  They  maintained  in 
point  of  form  several  of  their  ancient  ofl&cers,  whose  duties  had, 
however,  ceased  to  have  any  reality;  and  the  corporation  had  a 
fund  of  about  £4500,  which  was  invested  in  consols.  The  cor- 
poration still  retained  its  common  seal,  which  was  entrusted  to  the 
custody  of  a  solicitor  named  Drew,  who  filled  the  position  of  clerk 
to  the  company.  In  him  unlimited  confidence  was  reposed,  —  that 
is  to  say,  unlimited  confidence  in  the  sense  of  granting  to  him  their 
common  seal,  and  of  allowing  him  to  receive  the  dividends  upon 
the  sum  invested  in  consola  The  grossest  negligence  seems  to 
have  accompanied  this  confidence,  because,  notwithstanding  all 
the  warnings  which  most  men  experienced  in  the  affairs  of  the 
world  have  had,  that  no  man  is  to  be  trusted  without  the  exercise 
of  reasonable  care  by  those  who  have  to  look  after  the  affairs  of 
other  people,  it  seems  to  have  been  thought  that  the  common  seal 
and  the  affairs  of  the  company  might  be  entrusted  to  their  clerk 
without  any  check  or  superintendence  of  any  sort  or  kind  being 
exercised  over  him  by  the  corporators  or  any  other  of  the  ofl&cials 
of  the  company.  One  can  scarcely  imagine  a  case  of  grosser 
negligence  than  the  negligence  of  all  connected  with  the  affairs  of 
this  company  in  their  dealings  with  their  clerk.  It  is  not  for  me 
to  suggest  that  every  clerk,  or  any  clerk,  is  to  be  suspected  of 
evil-doing,  but  it  is  idle  to  talk  of  the  absence  of  necessity  for  exer- 
cising due  and  reasonable  care  over  the  officers  of  any  corporate  or 
other  body.  A  person  who  was  looking  after  his  own  affairs  would 
take  very  good  care  to  see  that  his  seal,  if  it  had  any  value,  was 
looked  after ;  but  here  a  corporate  body,  who  can  only  speak  and 
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act  by  its  common  seal,  are  content,  one  and  all,  to  entrust  that 
common  seal  to  an  officer  over  whom  they  exercise  not  the  slightest 
superintendenca 

Now,  it  has  been  said  there  can  be  no  negligence  attribu- 
table *to  the  corporators  of  this  body,  because  it  is  not  to  [*163] 
be  assumed  that  any  man  will  commit  the  grave  offence  of 
availing  himself  of  opportunities  which  are  placed  in  his  way,  — 
that  no  man  ought  to  be  assumed  to  yield  to  a  temptation  with 
which  he  is  surrounded.  That  sort  of  reasoning  does  not  commend 
itself  to  me,  nor  to  my  experience  of  the  world;  nor,  I  should 
think,  to  the  common  sense  of  men  in  general.  I  think  this  is  a 
case  of  the  very  greatest  negligence,  and  I  must  say  that,  if  this 
were  res  7hova,  I  should  not  hesitate  to  hold,  upon  the  authority  of 
a  case  which  I  venture  respectfully  to  think  was  most  properly 
decided,  —  the  case  of  Young  v.  Grote,  4  Bing.  253 ;  5  L.  J.  C.  P. 
(0.  S.)  163,  — that  the  loss  of  the  money  which  was  occasioned  by 
the  fraud  and  forgery  of  Drew  in  applying  this  seal  to  two  powers 
of  attorney,  by  means  of  which  he  withdrew  the  whole  of  it  and 
appropriated  it  to  himself,  ought  to  be  borne  by  the  corporation, 
whose  negligence  was  in  my  judgment  the  direct  cause  of  the  loss. 
I  cannot  distinguish  this  case  from  that  of  Young  v.  Grote,  In 
that  case  the  negligence  which  was  held  to  disentitle  the  customer 
of  a  bank  to  recover  from  the  bank  money  which  they  had  paid 
upon  a  forgery,  was  negligence  so  trifling  that  it  merely  consisted 
in  leaving  in  a  cheque  sufficient  space  into  which  the  words  "  three 
hundred  and  "  could  be  introduced,  and  in  which  the  figures  also 
could  be  similarly  altered.  I  cannot  distinguish  the  negligence 
there  from  the  negligence  of  leaving  the  common  seal,  which 
is  the  only  mode  of  expression  the  corporation  has,  in  the  custody 
of  the  clerk,  without  any  supervision,  or  check,  or  control  what- 
ever. By  means  of  the  possession  of  that  common  seal  Drew  was 
enabled  to  rob  the  corporation,  or  the  Bank  of  England,  as  the  case 
may  be,  of  the  sum  of  between  £4000  and  £5000 ;  and  so  laxly  were 
the  affairs  of  the  company  managed,  that  we  find  that  the  common 
seal  was  affixed  on  one  occasion  in  the  presence  of  a  member  of  the 
Bar  and  a  surgeon,  and  in  another  case  in  the  presence  of  another 
member  of  the  Bar  and  a  surgeon  also,  and  affixed  not  at  the  cor- 
porate place  of  business,  but  somewhere  else.  Under  those  circum- 
stances the  stock  was  transferred  from  the  Bank  of  England,  and 
the  fraud  was  efiFected  by  the  clerk.  But  much  as  I  should  wish  to 
VOL.  VII.  —  22 
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[*164]  decide  this  case  in  favour  of  the  *  defendants,  I  am  bound 
by  a  case  decided  by  the  highest  tribunal,  which  case  I  can- 
not distinguish  from  the  present  1  refer  to  the  case  of  Tlie  Bank  of 
Ireland  v.  Trustees  of  Evans*  Charities,  5  H.  L.  C.  389.  I  have 
tried,  and  tried  in  vain,  to  distinguish  the  facts  of  this  case  from 
the  facts  in  that  case,  but  I  am  unable  to  do  so.  With  the  excep- 
tions that  one  is  the  case  of  a  charity  and  the  other  is  not,  and  one 
is  the  case  of  the  Bank  of  Ireland  and  the  other  the  Bank  of  Eng- 
land, and  that  one  is  the  case  of  a  common-law  corporation  and  the 
other  of  a  statutory  corporation,  I  see  no  distinction.  We  are 
bound  by  that  case,  which  is  undistinguishable  in  principle  and 
on  the  facts.  In  my  opinion,  therefore,  our  judgment  must  be  in 
favour  of  the  plaintiffs,  and  very  reluctantly  I  give  it  in  their 
favour. 

Arnold  v.  Cheque  Bank,  1  C.  P.  D.  578;  45  L.  J.  C.  P.  562, 
was  also  cited  in  argument  In  that  case  it  was  properly  held  that 
the  doctrine  of  Young  v.  Grote,  4  Bing.  253;  5  L.  J.  C.  P.  (0.  &) 
163,  did  not  apply.  But  Arnold  v.  Cheque  Bank  is  very  distin- 
guishable from  Young  v.  Grote  and  from  the  present  case.  In 
Arnold  v.  Cheque  Bank  it  was  held  that  negligence  could  not  be 
set  up  by  way  of  estoppel,  because  it  was  not  negligence  directly 
conducing  to  the  mischief.  There  a  foreign  merchant  who  had 
drawn  a  bill  of  exchange  failed  to  send  collateral  notice  of  advice^ 
and  it  was  held  that  that  fact  could  not  be  set  up  in  an  action  upon 
the  bill.  That  case  has,  I  think,  no  application  to  the  present 
In  principle  the  two  cases  might  well  stand  together,  —  Arnold  v. 
Cheque  Bank  as  it  was  decided,  and  the  present  case  if  decided; 
as  I  should  wish  it  to  be,  in  favour  of  the  defendants.  In  The 
Bank  of  Ireland  v.  Evans'  Trustees  it  was  held  that  negligence 
such  as  exists  in  this  case  was  not  negligence  which  estopped  a 
party  from  making  a  claim  against  a  person  who  had  been  defrauded 
entirely  by  the  negligence  of  the  person  who  sought  to  recover  the 
money.  As  I  have  said,  I  cannot  distinguish  that  case,  and  I  am, 
therefore,  of  opinion  that  our  judgment  must  be  in  favour  of  the 
plaintiffs. 

Wills,  J. ,  read  the  following  judgment :  It  was  contended  for 

the  defendants  that,  the  seal  of  the  plaintiff  corpoiation 

[*165]  having  *been  affixed  to  the  transfer  by  a  corporator  in 

whose  custody  the  plaintiffs  allowed  the  seal  to  be,  the 

corporation  was  bound  by  it,  (1)  as  really  the  deed  of  the  corpora- 
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tion,  (2)  as  so  to  be  treated  in  the  hands  of  the  defendants  because 
the  plaintiffs  were  estopped  from  denying  it 

Upon  the  first  point  there  appears  to  me  to  be  no  reason  in  prin- 
ciple why  a  deed  sealed  with  the  seal  of  the  corporation  fraudu- 
lently affixed  by  a  corporator  should  have  any  more  efficacy  than 
one  to  which  the  seal  has  been  fraudulently  affixed  by  any  one 
elsa  I  have  been  unable  to  find  any  authority  for  such  a  proposi- 
tion, and  none  was  shown  at  the  bar. 

The  acts  of  a  corporation  are  those  of  the  major  part  of  the 
corporators,  corporately  assembled,  Com.  Dig.  tit.  "  Franchise,  *  F. 
11;  and,  omitting  the  words  "corporately  assembled,"  this  is 
declared  by  33  Hen.  VIII.,  c.  27,  to  be  the  common  law. 
This  means  that,  in  the  absence  of  special  custom,  the  major 
part  must  be  present  at  the  meeting,  and  that  of  that  major  part 
there  must  be  a  majority  in  favour  of  the  act  or  resolution.  It  was 
so  decided  in  Easter  Term,  1693,  Haacard  v.  Somany,  1  Freem. 
504,  p.  333,  ante,  quoted  in  Viner's  Abridgment,  tit  *  Corporations, " 
6.  3,  pi.  7 ;  and  it  was  said  by  Lord  Mansfield  in  Bex  v.  Monday, 
Cowp.  530,  at  p.  538,  to  be  undoubted  law.  By  "  corporately 
assembled"  it  is  meant  that  the  meeting  shall  be  one  held  upon 
notice  which  gives  every  corporator  the  opportunity  of  being  pres- 
ent: see  Smyth  v.  Darley,  2  H.  L.  C.  789.  The  notice  need  not 
necessarily  be  special,  but  there  must  be  such  knowledge,  or  such 
means  of  knowledge,  as  to  give  each  corporator  the  opportunity  of 
attending. 

This,  therefore,  is  the  way  in  which  the  corporate  authority  must 
be  exercised ;  and  it  follows  that  it  is  thus,  and  thus  only,  that  the 
resolution  to  use  the  corporate  seal  can  be  arrived  at  I  am  speak- 
ing, of  course,  of  corporations,  not  being  trading  bodies,  to  which 
essentially  different  principles  apply:  see  Re  Barn^d's  Banking 
Co.,  L.  R,  3  Ch.  105,  at  p.  116;  37  L.  J.  Ch.  87.  The  affixing 
the  seal  is  not  enough ;  there  must  be  a  delivery  of  the  deed  also. 
Derby  Canal  Co.  v.  Wilmot,  9  East,  360;  9  E.  R  577.  Primd 
facie,  putting  the  seal  imports  delivery;  yet,  if  it  be 
•intended  otherwise,  it  is  not  so;  and  then,  if  delivery  be  [*166] 
made  upon  a  different  occasion,  and  not  at  a  corporate 
meeting,  it  must  be  done  by  some  person  acting  under  a  power  of 
attorney  from  the  corporation.  Anon. ,  1  Vent  257.  It  seems  to 
be  very  old  law  that  (except  under  a  power  of  attorney,  which  of 
course  must  be  subject  to  the  same  rules  as  any  other  deed)  the 
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delivery  must  be  made  at  a  duly  constituted  meeting  of  the  cor- 
poration, Brooke's  Abridg.  tit  "Corporations,"  pi.  72,  citing  the 
Year  Book,  9  Ed.  IV.,  p.  39,  — a  passage  which  entirely  bears  out 
the  Abridgment 

It  would  seem  to  follow  that  the  seal  must  be  afQxed  at  a 
meeting,  and  as  the  act  of  the  meeting,  or  it  is  nothing.  I  believe 
that  this  was  the  usual  practice  in  ancient  times.  In  1  Lev.  237, 
will  be  found  an  indorsement  on  a  corporate  deed,  which  has  the 
appearance  of  being  a  comjnon  form,  "  sigillatum  et  deliberatum 
in  prsesentia, "  &c.  ;  and  I  have  a  strong  impression  that  I  have 
both  seen  and  heard  of  old  deeds  bearing  a  similar  attestation 
clausa 

If  this  view  be  correct  it  disposes  of  all  the  arguments  derived 
from  any  supposed  practice  of  the  corporation  to  allow  deeds  to  be 
executed  for  them  by  afl&xing  the  seal  otherwise  than  at  a  corporate 
meeting,  or  from  any  supposed  authority  to  their  clerk  to  use  the 
seal  for  the  purpose  of  executing  their  deeds,  or  any  ratification  of 
his  act  in  having  done  so.  I  will  add  that  in  my  opinion  there  is 
no  evidence  of  any  such  practice  or  authority  worthy  of  a  moment's 
consideration. 

It  appears  to  me,  therefore,  to  be  made  out  that  this  transfer  was 
not  the  deed  of  the  plaintiffs,  but  a  forgery  by  their  clerk.  A 
forgery  can  give  no  title,  and  those  who  rely  upon  it  must  be  able 
to  show  some  extraneous  ground  —  such  as  that  of  estoppel  —  why 
they  should  be  entitled  to  act  upon  it  This  I  take  to  be  the  sub- 
stance, when  they  come  to  be  carefully  examined,  of  the  ancient 
authorities  relied  upon  by  the  Attorney-General;  and,  when  so 
understood,  they  are  in  harmony  with  the  modem  authorities.  In 
Glanville,  book  10,  ch.  12,  it  is  said  that  the  man  who  entrusts 
his  steward  with  his  seal  will  be  bound  by  it  if  the  steward 
[*  167]  seals  a  deed  with  it,  for  he  should  have  taken  *  better  care 
of  it  Bracton  (edition  published  by  the  Record  Commis- 
sioners, and  edited  by  Sir  Travers  Twiss,  vol.  vi.,  p.  126),  says 
that  a  man  may  get  rid  of  his  deed  by  showing  various  matters, 
such  as  duress,  mistake,  or  the  like;  but  adds  the  qualification 
that  there  must  be  nothing  in  the  way  of  negligence  on  his  own 
part,  —  as  in  entrusting  his  seal  to  his  seneschal  or  wife.  Britton 
says  that  a  man  may  plead  that  the  writing  ought  not  to  affect 
him,  for  when  it  was  made  he  had  lost  his  seal,  and  caused  it  to 
be  cried  and  published  at  the  churches  and  markets,  so  that  if  any- 
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thing  was  made  under  that  seal  after  a  certain  day  on  which  it  was 
lost,  it  ought  not  to  affect  him  :  book  i. ,  ch.  29,  pi.  17.  A  curious 
account  is  given  in  Mr.  NichoU's  note  (vol.  i. ,  p.  164,  of  his  edition), 
of  a  plea  of  this  description  relating  to  the  seal  of  Arnald  de 
Thorley,  which  was  met  and  defeated  by  production  of  a  record  of 
an  acknowledgment  at  the  Hertford  Assizes,  39  Hen.  HI ,  of  the 
seal  in  question  by  the  said  Arnald;  and  two  advertisements  of 
the  loss  of  a  seal,  warning  the  public  that  an  instrument  sealed 
with  it  after  a  certain  day  would  be  a  forgery,  are  given  in  Blount's 
Law  Dictionary,  tit.  **  Seal"  and  "  Sigillum. "  The  passage  from 
Bracton  is  reproduced  in  Fleta,  who  wrote  towards  the  end  of  the 
13th  century,  but  without  any  additional  remarka 

It  is  interesting  to  observe  that  the  principle  which  these  pas- 
sages embody  has  undergone  no  change  during  the  course  of  more 
than  six  centuries.  It  is  the  same  as  that  embodied  in  Young  v. 
Grote,  4  Bing.  253;  5  L.  J.  C.  P.  (0.  S.)  163.  A  person  whose 
negligent  act  has  directly  contributed  to  the  forgery  must,  as  be- 
tween himself  and  the  person  who  has  taken  the  forged  instrument 
and  acted  upon  it  to  his  own  detriment  as  a  genuine  one,  bear  the 
loss.  But  as  illustrations  of  the  particular  application  that  should 
be  made  of  them  to  circumstances  such  as  those  now  in  question, 
they  are  useless.  To  begin  with,  they  all  relate  to  the  seals  of 
individuals,  not  of  corporations  which  must  be  kept  by  some  one, 
and  I  can  see  no  reason  why  the  seal  of  the  corporation  should  not 
be  kept  by  their  clerk,  although  he  be  one  of  the  corporators,  as 
well  as  by  any  one  else.  Trust  must  in  such  matters  be  reposed 
somewhere,  and  to  all  appearances  it- could  hardly  have 
been  trusted  to  a* more  fitting  person  than  to  the  delin-  [*  168] 
quent  in  the  present  case.  But,  however  this  may  be,  it  is 
obvious  that  what  degree  or  kind  of  act  or  omission  will  afford 
ground  for  an  estoppel  is  a  matter  that  must  vary  infinitely  from 
age  to  age  and  from  generation  to  generation.  The  precautions 
which  appear  to  be  natural  in  one  century  may  appear  pedantic 
and  unnecessary  in  another.  Centuries  ago  —  I  am  told  by  a 
gentleman  at  the  Bar  very  familiar  with  the  local  records  at 
Exeter,  Mr.  Stuart  Moore  —  the  seal  of  the  corporation  was  kept 
under  three  keys  which  were  in  different  hands,  and  which  are 
repeatedly  referred  to  in  ancient  documents ;  and  it  is  undoubtedly 
the  practice  of  many  limited  companies  to  take  somewhat  similar 
safeguards.     But  there  can  be  no  inflexible  and  unvarying  rule  of 
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law  as  to  that  which  is  essentially  a  mixed  question  of  fact  and 
law,  and  it  is  not  therefore  surprising  to  find  that  the  particular  act» 
which  to  our  forefathers  appeared,  in  the  case  of  an  individual,  to  be 
so  wanting  in  care  as  to  make  the  person  who  had  rashly  entrusted 
his  seal  to  wife  or  seneschal  or  steward  responsible  for  any  forgeries 
that  might  be  committed  by  means  of  it  whilst  out  of  his  custody 
under  those  circumstances,  should  have  been  held  in  modem  times, 
in  the  case  of  a  corporation,  to  afford  no  ground  for  any  charge  of 
negligence,  nor  to  estop  the  corporation  whose  confidence  had  been 
abused  from  setting  up  that  the  deed  was  a  foigery.  Upon  this 
part  of  the  case  we  are  relieved  from  all  difficulty  by  the  decision 
of  the  House  of  Lords  in  The  Bank  of  Ireland  v.  Trustees  of  Jeans' 
Charity,  5  H.  L.  C.  389.  In  that  case  facts  undistinguishable  from 
those  of  the  present  case  were  held  not  to  exonerate  the  bank 
which  had  given  effect  to  a  forged  transfer. 

I  do  not  profess  to  be  able  to  follow  the  reasoning  of  the  opinion 
delivered  by  the  learned  Judges  who  advised  the  House  of  Lords 
in  that  case.  They  distinguish  Young  v.  Grate  from  the  case  under 
consideration,  on  the  ground  that  in  the  latter  case  the  transfer 
could  not  have  been  put  into  due  form  unless  the  attesting  wit- 
nesses had  been  careless  or  dishonest,  and  they  seem  to  treat  that 
as  an  event  so  imlikely  that  precautions  against  its  possibility 
were  not  naturally  called  for.  I  should  have  thought  it  a 
[*169]  thing  much  more  to  be  expected  than  the  *  forgery  which 
was  made  practicable  by  the  careless  way  of  filling  in  the 
cheque  in  Young  v.  Gh'ote,  The  House  of  Lords,  however,  have 
decided  otherwise,  and  we  cannot  go  behind  their  decision,  and  I 
cannot  distinguish  it  from  the  present  case.  But  for  that  case 
I  should  have  thought  that  the  mode  of  keeping  the  seal  was 
eminently  calculated  to  facilitate,  if  not  to  invite,  the  commission 
of  forgery.  All  that  remained  for  a  dishonest  man  to  do  was  the 
physical  act  of  affixing  the  seal,  which  is  a  much  easier  operation 
than  that  of  imitating  handwriting  and  filling  in  the  cheque. 

The  case  in  the  House  of  Lords,  and  the  circumstances  under 
which  a  party  acting  upon  a  forged  instrument  is  nevertheless 
entitled  to  rely  upon  it,  were  carefully  and  elaborately  discussed 
in  Arnold  v.  Cheque  Bank,  1  C.  P.  D.  578;  45  L.  J.  C.  P.  562, 
and  our  judgment  is  entirely  in  accordance  with  the  principles 
there  laid  down. 

It  is  sought  to  distinguish  the  case  of  The  Bank  of  Ireland  v. 
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Trustees  of  Evans*  Charity^  5  H.  L.  C.  389,  from  the  present  case, 
on  the  ground  that  in  that  case  tiiere  was  a  statute  which  required 
certain  formalities  to  make  the  use  of  the  seal  valid,  and  the  bank, 
it  was  said,  were  to  be  deemed  to  know  that  they  were  requisite, 
and  so  to  be  put  upon  inquiry. 

It  seems  to  me  to  make  no  diflference  whether  that  which  is 
necessary  to  validate  the  use  of  the  seal  depends  upon  statute  or 
upon  the  common  law.  Every  one  must  be  taken  to  know  that  it 
is  possible  that  a  seal  of  a  corporation  may  have  been  so  used  as  to 
make  the  deed  bearing  the  impression  of  the  genuine  seal  a 
forgery,  and  to  be  therefore  put  upon  an  inquiry,  in  the  case  of 
an  instrument  so  authenticated,  of  a  different  nature  from  that 
which  is  involved  in  the  case  of  every  instrument  bearing  a  sig- 
nature, —  viz. ,  whether  the  signature  is  genuine ;  and  it  seems  to 
me  to  make  no  difference  at  all  that  in  the  one  case  the  subject- 
matter  of  inquiry  is  whether  the  seal  has  been  duly  afl&xed  by  the 
authority  of  the  trustees,  and  with  incidents  required  by  Act  of 
Parliament,  and  that  in  the  other  it  is  whether  it  has  been  duly 
affixed  as  the  act  of  the  corporation,  and  with  incidents  re- 
quired by  the  common  law.  Beliance  was  also  placed  by 
the  *  defendants  on  Shaw  v.  Port  Philip  Gold  Mining  Co, ,  [*  170] 
13  Q.  B.  D.  103 ;  53  L.  J.  Q.  R  369.  It  is  sufficient  to 
say  that  that  decision  rested  upon  the  fact  that  it  was  within  the 
scope  of  the  secretary's  regular  employment  to  issue  share  certifi- 
cates, and  that  in  this  case  the  person  who  forged  the  transfer  in 
question  was  not  shown  to  have  any  analogous  duty  in  respect  to 
transfers  of  stock. 

It  is  said  that  our  decision  involves  a  hardship  upon  the  bank. 
That  we  cannot  help.  Somebody  must  suffer  for  such  a  transaction 
as  that  now  in  question.  Nor  is  the  position  of  the  bank  so  diffi- 
cult as  has  been  suggested.  Mr.  Bray  pointed  out  that  by  the 
National  Debt  Act,  1870  (33  &  34  Vict  c.  71),  s.  24,  the  bank 
may,  if  the  circumstances  appear  to  Chem  to  make  it  expedient,  so 
that  they  are  the  sole  judges  of  the  necessity,  require  evidence  of 
the  title  of  any  person  claiming  a  right  to  make  the  transfer.  This 
protection,  however,  does  not  apply  to  the  present  case,  as  it  is  not 
the  title  of  the  plaintiffs  that  is  in  question.  But  the  bank  are 
entitled,  apart  from  statute,  to  make  proper  inquiries  to  satisfy 
themselves  of  the  authenticity  of  the  transfer  before  they  act  upon 
it;  per  Abbott,  C.  J.,  in  Sutton  v.  Bank  of  England,  1  C.  &  P. 
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193,  at  p.  195.  They  have  not  done  so,  and  must  take  the 
consequences.  The  plaintiff's'  motion  for  judgment  must  be 
granted. 

The  defendants  appealed. 

Sir  R.  E.  Webster,  A.  G.,  H.  D.  Greene,  Q.  C,  and  Arbuthnot, 
for  the  defendants. 

Finlay,  Q.  C,  and  R  M.  Bray,  for  the  plaintiffs. 

Lord  EsHER,  M.  S.  In  this  case  it  is  clear  that  the  defendants 
have  transferred  stock  of  the  plaintiffs'  to  a  stranger  upon  the 
strength  of  a  document  which  was  not  in  fact  authorized  by  the 
plaintiffs.  The  question  we  have  to  determine  is,  whether,  not- 
withstanding the  want  of  authority,  the  plaintiffs  have  no  remedy 
against  the  bank. 

PrimdL  fade,  the  presumption  is  that  if  the  bank  have  transferred 
property  without  authority  to  a  third  person  they  cannot  protect 
themselves  from  liability  for  so  doing.  But  it  is  urged 
[*  171]  *  that  the  plaintiffs  had  so  acted  as  to  entitle  the  bank  to 
excuse  themselves  from  liability  on  the  ground  that  the 
plaintiffs  were  negligent  in  the  matter,  that  is,  that  they  did,  or 
omitted  to  do,  something  which,  if  they  had  used  ordinary  care, 
they  would  not  have  done  or  omitted  to  do.  It  has  been  urged 
besides  that  there  were  circumstances  which  ought  to  have  been  left 
to  the  jury,  and  which  would  have  authorized  them  in  saying  that 
Drew  was  held  out  by  the  plaintiffs  as  having  authority  to  afl&x  the 
seal  to  the  powers  of  attorney.  On  this  point  I  think  we  are  all 
perfectly  clear  that  there  was  no  evidence  which  would  have 
warranted  such  a  question  being  left  to  the  jury.  The  learned 
Judge  only  left  that  question  by  way  of  precaution,  but  there  was 
no  evidence  which  would  justify  the  jury  in  answering,  and  the 
fact  of  their  not  having  answered  is  immaterial.  We  are  also  clear 
that  there  was  no  implied  authority,  and  the  whole  case  turns  on 
the  remaining  question,  and  the  point  for  us  to  consider  is  whether 
there  was  any  evidence  which  should  have  been  left  to  the  jury  on 
that  question.  This  raises,  as  it  seems  to  me,  two  points,  whether 
there  was  any  evidence  of  negligence,  and  whether,  if  so,  it  was 
evidence  which  ought  to  have  been  left  to  the  jury. 

As  to  the  first  of  these  questions  I  do  not  think  it  necessary  to 
decide  the  point  I  have  an  opinion  on  it  but  I  admit  it  would  be 
difficult  for  us  to  say  that  a  mercantile  jury  might  not  say  there 
was  negligence.     I  will  assume  that  it  was  proved  that  there  was 
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negligence  on  the  part  of  the  plaintiffs,  and  consider  whether  it  was 
such  negligence  as  would  exonerate  the  defendants.  That  will 
depend  on  the  meaning  of  the  decision  of  the  House  of  Lords  in 
The  Bank  of  Ireland  v.  Trustees  of  Evans'  ChaHties,  5  H.  L.  C. 
389,  from  which  this  case,  so  far  as  the  facts  go,  cannot  be 
distinguished. 

I  take  it  that  in  that  case  the  principle  was  laid  down  by  Parke, 
B. ,  in  giving  the  opinion  of  all  the  judges  who  were  summoned  to 
advise.  I  think  it  clear  that  he  first  laid  down  a  principle  to  be 
applied  to  all  cases  which  could  be  brought  within  it,  and  then 
considered  the  facts  of  the  case  before  him  to  see  whether 
they  brought  it  within  the  principle.  The  opinion  *  is  [•  172] 
thus  given :  "  We  all  concur  in  opinion  that  the  evidence 
given,  which  was  only  of  a  supposed  negligent  custody  of  their 
corporation  seal  by  the  trustees,  in  leaving  it  in  the  hands  of  Mr. 
Grace,  whereby  he  was  enabled  to  commit  the  forgeries,  is  not 
sufficient  evidence,"  not  "  of  negligence,"  he  does  not  say  that,  but 
"  of  that  species  of  negligence  which  alone  would  warrant  a  jury  in 
finding  that  the  plaintiffs  were  disentitled  to  insist  on  the  trans- 
fer being  void. '  He  distinguishes  therefore  between  negligence 
generally  and  that  species  of  negligence  which  alone  would  war- 
rant the  jury  in  finding  that  the  plaintiffs  were  disentitled  to  insist 
on  the  transfer  being  void.  Apply  that  language  to  the  present 
case  and  we  have  here  to  consider,  not  whether  there  was  negligence, 
but  whether  there  was  that  species  of  negligence  which  is  described. 
What  is  that  negligence  ?  "  We  concur  with  Mr.  Justice  Jackson, 
Justices  Ball,  Crampton,  and  Torrens,  and  the  Chief  Justice 
Lefroy,  in  thinking  that  the  negligence  which  would  deprive  the 
plaintiff  of  his  right  to  insist  that  the  transfer  was  invalid  must 
be  negligence  in  or  immediately  connected  with  the  transfer  it- 
self. "  Now  when  you  find  a  judge  so  expressing  himself  "  in  the 
transfer  itself  "  or  "  immediately  connected  with  the  transfer  itself, " 
that  of  itself  seems  to  me  to  show  that  he  meant  the  latter  to  be 
a  very  strong  expression  almost  equivalent  to  "  in  the  transfer, " 
and  the  way  to  construe  it  is  that  the  negligence  must  be 
proximately  connected  with  the  transfer  itself.  ♦That  that  was 
the  meaning  of  the  learned  Judge  seems  to  me  to  be  further  made 
manifest  by  the  way  in  which  he  treats  the  case  of  Young  v.  Orotey 
4  Bing.  253;  5  L  J.  C.  P.  (0.  S.)  163,  immediately  afterwards. 
"Such  was  the  case,"  he  says,  "of    Youn^  v.   Grote.'*     That  is. 
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Young  v.  Orote  was  a  case  in  which  the  Degligence  was  in  or  im- 
mediately connected  with  that  which  happened  How  does  he 
make  that  out  ?  '^  That  the  d^wer  having  thus  caused  the  banker 
to  pay  the  forged  cheque  by  his  own  neglect. "  In  what  ?  "In  the 
mode  of  drawing  the  cheque  itself,  could  not  complain  of  that  pay* 
ment "  Therefore  the  way  in  which  he  deals  with  Young  v.  Grote 
as  an  example  of  what  he  had  said  before  seems  to  me  to  show  that 
the  negligence  must  be  proximately  connected  with  the 
[*  173]  result  The  principle  so  laid  *  down  was  adopted  by  the 
Lords,  and  it  became  the  decision  of  the  House  of  Lords, 
and  binding  on  all  Ck)urta 

Now  has  that  view  of  it,  which  I  think  is  the  fair  view  of  what 
they  intend  to  say  in  that  case,  struck  subsequent  Judges  in  the 
same  way  ?  It  seems  to  me  that  it  has,  and  that  in  Swan  v.  North 
British  Australasian  Co.,  2  H.  &  C.  175;  5  R.  C.  140,  the  Judges 
in  the  Exchequer  Chamber  in  terms  put  that  meaning  on  the 
words  which  were  adopted  by  the  House  of  Lords.  Blackburn,  J. , 
said:  *  What  I  consider  the  fallacy  of  my  Brother  Wilde's  judg- 
ment is  this :  he  lays  down  the  rule  in  general  terms,  '  that  if  one 
has  led  others  into  the  belief  of  a  certain  state  of  facts  by  conduct 
of  culpable  neglect  calculated  to  have  that  result,  and  they  have 
acted  on  that  belief  to  their  prejudice,  he  shall  not  be  heard  after- 
wards, as  against  such  persons,  to  show  that  state  of  facts  did  not 
exist '  This  is  very  nearly  right,  but  in  my  opinion  not  quite, 
as  he  omits  to  qualify  it  by  saying  that  the  neglect  must  be  in  the 
transaction  itself,  and  be  the  proximate  cause  of  the  leading  the 
party  into  that  mistake.  *  Byles,  J. ,  says :  "  Assuming  that  he 
was  chargeable  with  negligence,  still  I  think  the  plaintiff  can 
recover,  because  the  plaintiff's  assumed  negligence  was  not  the 
proximate  cause  of  the  transfer  by  the  defendants."  Therefore 
they  adopted  the  view  that  although  there  is  the  neglect  calculated 
to  mislead,  and  although  that  neglect  does  mislead,  nevertheless 
it  is  no  answer  if  it  is  not  the  proximate  cause  of  the  loss.  There 
are  other  causes  which  have  been  cited  in  which  the  same  view  is 
taken  of  that  decision  of  the  House  of  Lords.  When  I  find  that 
all  Courts  that  have  dealt  with  it  since  have  so  understood  it,  I 
cannot  doubt  that  we  ought  to  say  that  is  the  meaning  of  the 
House  of  Lords. 

Then  that  reduces  us  to  this.     Assume  that  there  was  negligence 
by  the  plaintiffs  in  this  case  calculated  to  deceive  the  bank,  and 
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that  by  that  negligence  the  bank  was  deceived  Assume  all  that, 
still,  according  to  the  ruling  of  the  House  of  Lords,  there  was  no 
case  to  go  to  the  jury  upon  the  question  whether  there  was  negli- 
gence which  would  excuse  the  defendants,  because  that  negligence, 
if  it  existed,  was  not  the  proximate  cause  of  that  which  the  bank 
did,  namely,  transferring  the  stock. 

*Now,  inasmuch  as  the  negligence  charged  against  the  [*174] 
plaintiffs  is  their  implicit  trust  in  Drew,  and  entrusting 
him  with  the  seal,  there  were  several  circumstances  which  existed 
between  that  negligence  of  the  plaintiffs  and  that  which  the  bank 
did,  namely,  transfer  the  stock,  and  which  prevented  that  prelimi- 
nary negligence  of  the  plaintiffs  from  being  the  proximate  cause  of 
what  the  bank  did.  Therefore  I  am  of  opinion  that  there  was  no 
case  to  be  left  to  the  jury  on  the  question,  not  whether  there  was 
negligence,  but  whether  there  was  such  a  negligence  as  would 
excuse  the  defendants  from  having  transferred  the  stock  without 
the  authority  of  the  plaintiffs.  I  am  of  opinion  there  was  no 
evidence  to  go  to  the  jury,  and  therefore  the  defendants  were 
without  defence,  and  this  appeal  must  be  dismissed. 

BoAVEK,  L.  J.  I  am  of  the  same  opinion.  If  the  question  were 
simply  whether  the  plaintiff  corporation  had  departed  from  the 
reasona^ble  precautions  which  they  might  have  been  expected  by 
business  people  to  take  about  the  custody  of  their  seal,  having 
regard  not  merely  to  the  fact  that  they  were  a  corporation,  but  to 
the  fact  that  they  were  such  a  peculiar  corporation,  I  should  have 
felt  a  difficulty  in  saying  that  we  could  disturb  the  verdict  of  a 
commercial  jury  on  that  point  After  all,  it  being  a  question  of 
fact  what  is  the  care  which  a  business  person  ought  to  take  in 
business  transactions,  a  commercial  jury  might  perhaps  not  be  an 
improper  tribunal  to  have  that  question  left  to  it  to  decida  But 
there  is  a  further  point  Let  us  assume,  for  the  purpose  of  argu-* 
ment,  that  the  plaintiff  corporation  here  were  incautious  and  care- 
less in  the  way  in  which  they  dealt  with  their  seal  under  the 
circumstances.  In  order  that  the  Bank  of  England  should  be 
excused  in  the  present  action,  it  must  be  shown  not  merely  that 
the  plaintiff  corporation  were  careless,  but  that  the  carelessness  of 
the  corporation  directly  and  proximately  led  to  the  loss  of  the 
property  which  the  banker  was  called  upon  to  make  good. 

In  the  case  of  The  Bank  of  Irdand  v.  Trvstees  of  Evaris* 
Charities,  5  H.  L.  C.  389,  it  seems  to  me  to  be  clear  that  Baron 
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Parke,  whose  opinion  was  adopted  by  the  learned  Lords 
[*175]  who  gave  the  *  judgment  of  the  House  of  Lords,  laid  it 
down  as  the  opinion  of  himself  and  the  other  Judges,  that 
the  negligence  which  would  deprive  the  plaintiff  of  his  right  to 
insist  that  the  transfer  in  that  case  was  invalid,  must  be  negligence 
in  or  immediately  connected  with  the  transfer  itself,  and  what  he 
meant  by  that  language  I  do  not  think  can  be  left  in  doubt,  first  of 
all,  because  he  in  using  it  expresses  his  concurrence  with  the  Irish 
Exchequer  Chamber  (12  Ir.  Law  Eep.  365),  and  Jackson,  Ball, 
Crampton,  and  Torrens,  J  J. ,  and  Lefroy,  C.  J. ,  in  respect  of  that 
proposition,  and  because  subsequently  he  proceeds  to  enlarge  upon 
it  and  explain  it  himself.  I  have  taken  the  trouble  to  verify  the 
references  to  these  judgments,  and  it  appears  to  me  that  they  all  in 
different  language  and  with  different  degrees  perhaps  of  lucidity 
adopt  the  view  that  there  was  a  difficulty  in  the  way  of  the  de- 
fence, which  arose  from  the  fact  that  the  carelessness  of  the 
plaintiff  in  that  particular  case,  even  if  it  furnished  an  occasion 
for  the  loss  which  was  sustained  afterwards,  had  not  directly  led 
to  it  But  we  are  not  left  to  pick  out  the  meaning  of  Parke,  B.  , 
from  reference  to  the  judgment  of  the  Court  below.  He  proceeds 
to  explain  what  he  means,  and  says,  "  If  such  negligence, "  that  is, 
the  negligence  charged  in  the  particular  case,  "  could  disentitle  the 
plaintiffs,  to  what  extent  is  it  to  go  ?  If  a  man  should  lose  his 
cheque-book,  or  neglect  to  lock  the  desk  in  which  it  is  kept,  and  a 
servant  or  stranger  should  take  it  up,  it  is  impossible  in  our  opinion 
to  contend  that  a  banker  paying  his  forged  cheque  would  be  entitled 
to  charge  his  customer  with  that  payment.  It  is  clear,  we  think, 
that  the  negligence  in  the  present  case,  if  there  be  any,  is  much 
too  remote  to  affect  the  transfer  itself,  and  to  cause  the  trustees  to  be 
parties  to  misleading  the  bank  in  making  the  transfer  on  the  forged 
power  of  attorney. "  That  that  is  the  true  explanation  of  what  is 
not  ambiguous  or  diflacult  language  to  interpret  follows,  it  seems 
to  me,  from  the  decision  of  the  Exchequer  Chamber,  by  which  we 
are  bound,  in  Sivan  v.  North  British  Atcstralasian  Company,  2  H. 
&  C.  175;  5  R  C.  140,  and  by  the  judgment  of  Blackburn,  J., 
who,  as  the  Master  of  the  Rolls  has  pointed  out,  corrects  a  defini- 
tion given  by  Baron  Wilde  in  the  Court  below.  He  corrects 
[*176]  it  by  saying  that  *  negligence  to  work  an  estoppel  must  be 
a  proximate  negligence,  and  it  will  not  do  if  it  is  merely  a 
remote  one. 


R.  C.  VOL.  VII.]      SECT.  III.  —  CONTKACTS  AND  PROPERTY.  349 

No.  11.  -^  Kerohaats  of  the  BUpto  of  Eng.  ▼.  Bk.  of  Sng.,  21  Q.  fi.  D.  176,  177. 

Now  here  can  it  be  said  that  the  negligence,  if  it  was  negligence, 
of  the  plaintiff  company  was  the  proximate  cause  of  the  transfer  ? 
It  seems  to  me  that  we  must  answer  that  there  were  no  grounds 
upon  which  the  jury  could  think  that  it  directly  led  to  the  transfer. 
Mr.  Drew  was  a  person  of  position  and  of  reputation ;  he  was  a 
man  who  might  be  trusted,  to  outward  appearances,  as  much  as 
any  man  in  the  country,  and  even  if  it  was  careless  for  the  cor- 
poration to  leave  their  seal  with  him,  was  it  a  direct  and  immediate 
consequence  of  that  carelessness  that  he  would  commit  the  forgery 
he  committed  in  the  power  of  attorney,  and  that  the  bank  would  be 
induced  by  that  to  transfer  the  stock  ?  It  seems  to  me  here  that 
the  proximate  cause  was  the  felony  and  crime  of  Drew,  and  that 
it  cannot  be  said  that  the  felony  was  itself  either  the  natural  or 
likely  or  necessary  or  direct  consequence  of  the  carelessness  of  the 
plaintiffs.  On  that  ground,  it  seems  to  me  the  case  is  covered  by 
authority,  and  the  judgment  of  the  Court  below  must  be  aflBrmed, 
though  I  do  not  altogether  say  that  I  agree  with  every  expression 
used  by  the  learned  Judges  in  their  judgment. 

Fry,  L.  J.  I  agree.  I  shall  add  but  veiy  few  words,  and  those 
few  words  will  be  on  the  question  of  negligence. 

It  appears  to  me  that  two  questions  arise.  In  the  first  place, 
was  there  any  evidence  of  negligence  at  all?  and  in  the  second 
place,  if  there  was,  was  it  negligence  so  immediately  conducive  to 
the  transfer  that  the  plaintiffs  are  estopped  from  saying  the  transfer 
is  not  their  act  ?  With  regard  to  the  first  question,  I  shall  assume 
that  there  was  evidence  of  negligence,  at  the  same  time  I  shall  not 
forbear  expressing  my  doubt  as  to  whether  there  was  any  such 
evidence.  It  is  not  necessary  to  decide  it,  but  it  is  enough  for  me 
to  say  that  I  am  not  clear  that  there  was  any  evidence  at  all  of 
negligence,  for  if  there  was  it  appears  to  me  clear,  on  the  authority 
which  has  been  so  much  discussed  in  this  case,  that  of  The  Bank 
of  Ireland  v.  Trustees  of  Evans'  Charities,  5  H.  L.  C.  389,  that 
it  was  not  sufficiently  in  or  immediately  connected  with  the 
♦transfer  itself  as  to  justify  the  jury  in  finding  the  verdict  [*177] 
at  which  they  arrived,  or  to  afford  any  evidence  to  go  to 
them  on  the  point. 

In  my  judgment  it  is  impossible  to  discriminate  the  two  cases. 
The  learned  Attorney -General  made  an  ingenious  attempt  to  do  so. 
He  fastened  upon  this  fact,  that  in  the  attestation  clauses  of  the 
powers  of  attorney  in  that  case  the  attestation  asserted  that  the 
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sealing  and  deliveiy  had  been  in  the  presence  of  the  witnesses  hj 
the  successive  chairmen  of  the  company,  and  he  said  that  that 
point  was  referred  to  by  Pabke,  B.  ,  when  delivering  the  opinion 
of  the  Judges ;  that  that  was  the  extraordinary  event  which  could 
not  have  been  anticipated,  and  which  intervened  between  the  giv- 
ing of  the  seal  to  the  clerk  and  the  execution  of  the  transfer;  that 
that  circumstance  did  not  exist  in  this  case,  and  that,  therefore, 
the  former  case  was  not  an  authority  in  point;  but  I  cannot  come 
to  that  conclusion.  It  appears  to  me  that  the  attestation,  so  far  as 
it  referred  to  the  presence  of  the  chairman,  was  immatehaL .  The 
terms  of  the  statute  which  required  the  attestation  did  not  require 
that  it  shall  be  executed  in  the  presence  of  the  chairman  at  all, 
and  therefore  I  cannot  help  concluding  that  that  is  really  an  im- 
material matter,  though,  no  doubt,  the  fact  that  certain  persons  so 
certified  is  evidence  of  their  carelessnesa  I  think  that  the  real 
circumstances  of  the  cases  are  identical,  and  it  would  be  drawing 
an  unreal  distinction  if  we  attempted  to  rest  on  the  point  the 
Attorney -Greneral  has  laid  before  u&  The  principles  laid  down  in 
that  case  are  there  applied  to  circumstances  identically  similar 
with  the  present  casa  We  are  bound  by  those  principles  there 
laid  down,  and  I  can  find  no  sufi&cient  reason  in  the  facts  of  this 
case  to  hold  that  they  do  not  apply.  Appeal  dismtsseiL 

ENGLISH  NOTES. 

For  the  purposes  of  tbia  note  corporations  may  be  divided  into  two 
classes  (a)  Those  consisting  of  a  definite  number,  and  (b)  Those  in 
which  the  powers  are  to  be  exercised  by  a  body  at  large,  and  consist- 
ing in  general  of  a  fluctuating  body. 

Where  the  charter  provides  that  certain  powers  shall  be  exercised, 
or  certain  acts  shall  be  done,  by  a  definite  or  select  number,  the  major 
portion  of  the  prescribed  body  and  of  each  integral  part  must  be  pres- 
ent: Rex  V.  Grimes  (1770),  5  Burr.  2598;  Bex  v.  Miller  (1795),  6  T.  R. 
268,  3  R.  R.  172.  In  1826  the  point  was  considered  too  well  settled 
to  be  contested  ;  see  Rex  v.  Hughes  (1826),  5  B.  &  C.  886.  The  acts  of 
the  major  portion  of  those  present  are  binding  on  the  whole  corpora- 
tion, Rex  V.  Varlo  (1775),  Gowp.  248;  Rex  v.  Monday  (1777),  Cowp. 
530.  Where  powers  were  vested  in  a  select  body,  although  the  members 
were  entitled  to  a  reasonable  notice,  they  were  not  entitled,  at  common 
law,  to  notice  of  the  object  for  which  a  meeting  was  called:  Rex  v. 
Fulsford  (1828),  4  Ad.  &  El.  350. 

These  rules  have  been  modified  by  the  Municipal  Corporations  Act, 
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1882  (45  &  46  Vict.  c.  50),  s.  22,  (1)  and  (4)  (Bubstantially  adopting 
provisions  of  the  Act  of  1835  and  amending  Acts).  By  the  latter  sub* 
section  it  is  provided:  <^Ko  act  or  proceeding  of  the  council,  or  of  a 
committee,  shall  he  questioned  on  account  of  any  vacancy  in  their 
body.''  Subsection  (1)  provides  that  the  rules  in  the  second  schedule 
shall  be  observed.  This  schedule  provides  that  four  quarterly  meet- 
ings of  the  council  shall  be  held  in  every  year,  and  for  the  summoning 
of  a  meeting  by  the  mayor  of  his  own  motion,  or  upon  the  requisition 
of  five  members  of  the  council.  The  rules  expressly  provide  that  the 
notice  summoning  the  members  shall  specify  the  business  proposed  to 
be  transacted  at  a  meeting,  and  that  no  other  business  shall  be  transacted 
thereat.  Upon  this  rule  a  necessary  exception  has  been  engrafted^ 
permitting  the  transaction  at  a  quarterly  meeting  of  business  pre- 
scribed by  the  Act  to  be  transacted  thereat.  Bule  7  provides:  <<  Want 
of  service  of  a  summons  on  any  member  of  the  council  shall  not  affect 
the  validity  of  a  meeting."  It  is  however  apprehended  that  if  notice 
were  fraudulently  withheld  the  meeting  would  not  be  deemed  to  be 
duly  constituted.  Bule  10  is  designed  to  meet  a  difficulty  that  was 
discussed  in  Hex  v.  Monday^  supra,  where,  although  the  meeting  was 
duly  constituted,  only  a  minority  voted,  and  the  rest  remained  neu- 
tral. The  rule  is  as  follows :  —  ^' All  Acts  of  the  council,  and  all  ques- 
tions coming  or  arising  before  the  council,  may  be  done  and  decided 
by  the  majority  of  such  members  of  the  council  as  are  present  and 
vote  at  a  meeting  held  in  pursuance  of  this  Act,  the  whole  number 
present  at  the  meeting,  whether  voting  or  not,  not  being  less  than 
one-third  of  the  number  of  the  whole  council." 

In  the  case  of  a  fluctuating  body,  a  minority  might  carry  the  day,  as 
appears  from  Hawkins  v.  Rex  (H.  L.  1813),  2  Dow,  124, 14  E.  R.  129. 
In  that  case,  at  a  meeting  held  for  the  election  of  an  alderman  for  a 
borough,  certain  of  the  electors  voted  for  a  person  whom  they  knew  to 
be  disqualified.  The  disqualified  person  had  a  majority  of  the  votes, 
but  if  the  votes  given  after  the  electors  knew  of  his  disqualification 
were  rejected,  he  stood  in  a  minority.  The  House  of  Lords  held, 
affirming  the  decision  of  the  Exchequer  Chamber,  that  the  person  who 
had  a  minority  of  the  votes,  but  a  majority  if  the  votes  given  for  his 
opponent  after  notice  of  the  disqualification  were  excluded,  was  duly 
elected.  A  similar  decision  was  come  to  in  a  case  decided  under  the 
Municipal  Corporations  Act  1882:  Cox  v.  Ambrose  (1891),  60  L.  J. 
Q.  B.  114.  There  the  respondent  to  an  election  petition  had  a  major- 
ity of  the  votes,  but  was  disqualified.  The  nature  of  his  disqualifica- 
tion, and  the  grounds  upon  which  his  candidature  were  objected  to, 
were  known  to  the  electors.  The  votes  given  for  him  were  treated 
as  thrown  away  and  the  petitioner  was  declared  duly  elected. 
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In  the  case  of  an  indefinite  body,  it  was  imperative  at  common  law 
to  give  notice  of  an  intended  meeting  beld  on  any  bat  the  charter 
days :  Rex  v.  Hill  (1825),  4  B.  &  C.  426, 6  Dowl.  &  Ky.  593.  So  strict 
was  this  role  that  a  corporator  con  Id  not  waive  his  right  to  receive  a 
summons:  Rex  v.  Langhame  (1836),  4  Ad.  &  £1.  538,  6  Nev.  &  M. 
203. 

Prior  to  the  legislative  reforms  of  the  present  century,  a  body  at 
large  could  delegate  their  powers  of  election  to  a  select  body,  but  not 
to  a  stranger  to  the  corporation:  Rex  v  Bird  (1811),  13  East,  367. 

It  maybe  here  noted  from  the  case  of  Derby  Canal  Company  t. 
WilmU  (1808),  9  East,  360,  9  R.  B.  577,  cited  in  the  second  prin- 
cipal case,  that  a  document,  although  it  bears  the  seal  of  a  corporation, 
may  operate  conditionally. 

Section  235  of  the  Municipal  Corporations  Act  1882,  provides:  ''If 
any  person  forges  the  seal  .  •  .  affixed  ...  to  a  bye-law  made  under 
this  Act,  ...  or  tenders  in  evidence  any  such  document  with  a  false 
or  counterfeit  seal,  .  .  .  knowing  it  to  be  false  or  counterfeit,  he  shall 
be  liable  to  imprisonment  with  hard  labour  for  any  term  not  exceeding 
two  years." 

AMERICAN  NOTES. 

In  Stow  V.  TTyse,  7  Connecticut,  214 ;  18  Am.  Dec.  99,  the  court  said : 
^^  Though  a  meeting  regpilarly  warned  would  be  competent  to  do  any  act 
within  their  chartered  powers  by  a  bare  majority,  yet  if  not  thus  warned, 
their  act  must  be  void.  If  no  particular  mode  of  notifying  the  stockholders 
be  provided,  either  in  the  charter  or  in  any  by-law,  yet  personal  notice  might 
be  given,  and  this  in  such  case  would  be  indispensable." 

The  doctrine  of  the  principal  case  is  also  approved  by  Angell  &  Ames  on 
Corporations,  sect.  492 ;  Dillon  on  Municipal  Corporations,  sect  201 ;  Hard- 
ing V.  Vandeurater,  40  California,  77;  People  v.  Batckelorj  22  Xew  York,  128; 
People's  3/.  Ins,  Co,  v.  WestcoU,  14  Gray  (Mass.)>  440 ;  Slate  v.  Ferguson^  31  New 
Jersey  Law,  107 ;  Pike  County  v.  Rowland,  94  Pennsylvania  St  238 ;  Doyle  v. 
Moznir,  42  Michigan  332;  Com.  v.  Cuilen,  13  Pennsylvania  State,  133;  53 
Am.  Dec.  450  ;  Whitrhead  v.  Hamilton  Rubber  Co,,  52  New  Jersey  Equity,  78. 
^i7/ V.  Rich  Hill  C.  3/.  Co.,  119  Missouri,  9;  Doemhecher  v.  Columbia  C.  L. 
Co,,  21  Oregon,  573 ;  Bank  of  Litile  Rock  v.  McCarthy,  56  Arkansas,  473 ; 
Waterman  v.  Chicago,  ire.  R,  Co ,  139  Illinois,  65a 

In  People  v.  Batchelor,  ntprn.  the  Court  said :  « It  is  of  course  indispensable 
for  the  appellants  to  show  that  all  the  members  of  the  appointing  body  had 
notice  of  some  sort,  either  actual  or  presumptive,  of  the  time  fixed  for  mak- 
ing the  appointments.  It  would  be  absurd  to  hold  that  a  portion  only  of 
those  to  whom  a  power  of  appointment  is  confided  can  get  together  and  exer- 
cise the  power  without  notice  to  their  associates.  It  is  not  only  a  plain  dic- 
tate of  reason,  but  a  general  rule  of  law,  that  no  power  or  function  entrusted 
to  a  body  consisting  of  a  number  of  persons  can  be  legally  exercised  without 
notice  to  all  the  members  composing  such  body.*' 
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In  Gordon  v.  Pneston,  1  Watts  (Pennsylvania),  385 ;  26  Am.  Dec.  75,  it  was 
held  .that  a  mortgage  executed  at  a  special  meeting  of  the  directors  of  a  cor- 
poration, convened  without  notice  to  those  who  did  not  attend,  was  not  bind- 
ing unless  ratified. 

Mr.  Morawetz  (Private  Corporations,  sect.  247),  says :  "  Either  all "  the 
directors  "  must  be  present  at  a  meeting,  or  the  meeting  must  be  called  in  a 
regular  manner,  and  in  the  latter  case,  if  a  majority  assemble,  they  may  act 
by  a  major  vote.  .  .  .  Although  it  may  not  be  the  duty  of  all  the  directors  to 
be  present  at  every  meeting,  yet  it  is  certainly  the  intention  of  the  share- 
holders that  every  director  shall  be  entitled  to  be  present  at  every  meeting  of 
the  board."  And  he  disapproves  the  view  of  Edgerly  v.  Emerson,  23  New 
Hampshire,  555 ;  55  Am.  Dec.  207,  that  if  a  quorum  meet  and  unite  in  a  vote, 
the  company  is  bound  whether  the  others  are  notified  or  not.  (To  this  latter 
effect  is  Bank  v.  Flour  Co.,  41  Ohio  State,  552). 

'<  The  annual  meeting  cannot,  unless  all  the  stockholdeis  be  actually  present 
and  consenting,  in  person  or  by  proxy,  be  legally  held  until  after  notice  of  the 
time  and  place  thereof  first  be  given  in  some  authentic  and  legal  mode." 
San  Buenaventura  Manuf,  Co,  v.  Vassault,  50  California,  534. 

The  meetings  of  a  joint  stock  corporation  must  be  called  by  personal  notice 
to  all  the  members,  unless  some  other  provision  is  made  in  the  charter  or  by- 
laws, and  a  vote  passed  at  a  meeting  not  so  called  is  not  binding.  Wiggin  v. 
Freewill  Baptutt  Church,  8  Metcalf  (Mass.),  301. 

The  necessity  of  notice  to  all  was  recognized  in  People  v.  Albany  Med, 
College,  26  Hun  (New  York  Supreme  Ct.),  348 ;  but  it  was  held  sufficient  if 
notice  had  been  given  by  mail,  in  the  absence  of  proof  that  all  did  not  receive 
such  notice.  The  Court  cited  Rex  v.  Liverpool  and  Rex  v.  Chetwynd.  And 
in  Chase  v.  Tuttle,  55  Connecticut,  455 ;  3  Am.  St.  Rep.  64,  it  was  held  that 
where  directors  failed  to  receive  notice  by  absence  from  the  State  this  would 
not  invalidate  the  action  of  the  meeting.  See  Covert  v.  Rogers,  38  Michigan, 
363. 

But  it  is  abundantly  settled  that  the  acts  of  a  quorum  are  primd,  facie 
deemed  valid,  in  the  absence  of  proof  of  lack  of  due  notice  to  others  entitled 
to  participate.  Chouteau  Ins,  Co.  v.  Holmes  Adm*r,  68  Missouri,  601 ;  30  Am. 
Rep.  807,  and  cases  cited ;  Rider  Life  Raft  Co,  v.  Roach,  97  New  York,  378. 

See  1  Thompson  on  Corporations,  §§707,  715. 


No.  12.  — DOE  D.  PENNINGTON  v.  TANIERE. 
(Q.  B.  1848.) 

RULE. 

Where  a  corporation  have  acted  upon  an  executed  con- 
tract, it  is  to  be  presumed  against  them,  that  everything 
necessary  to  make  it  a  binding  contract  on  both  parties 
VOL.  vu.  —  23 
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was  done,  —  the  corporation  having  had  all  the  advantage 
thej  would  have  had  if  the  contract  had  been  regularly 
made. 


Doe  d.  P^rnitngfam  t.  Tuiioe. 

12  Q.  B.  (Ad.  4  EL  K.  s).  99S-1014  (s.  c.  18  L.  J.  Q.  B.  49;  13  Jnr.  119). 

Corporation — Executed  Parol  Contract  —  Rights  amd  LichUities  under. 

[995]  A  dean  and  chapter  were  empowered  by  a  local  Act  to  grant  building 
leases  of  certain  lands  for  ninetyHiine  years,  provided  that  in  eTerr  such 
lease  there  was  a  corenant  by  the  lessee  to  build.  They  granted  a  lease  for 
ninety-nine  years,  omitting  the  covenant. 

During  the  supposed  term,  after  the  death  of  the  dean  under  whom  the  lease 
had  been  granted,  the  lessee  remained  in  possession,  and  continued  to  pay  the 
reserved  rent  to  the  succeeding  deans  and  chapter,  who  distributed  it  among 
themselves.  Held,  that,  if  the  lease  was  voidable  only,  it  was  made  good,  as 
against  each  successive  dean  and  chapter,  for  their  own  times  respectively,  by 
such  their  receipt  and  distribution  of  the  rent. 

And  that,  if  the  lease  was  absolutely  void,  such  receipt  and  distribution 
were  evidence  from  which,  without  proof  of  any  instrument  under  seaL  a 
demise  from  year  to  year  might  be  presumed  against  them  :  the  presumption 
in  such  a  case  being  the  same  against  a  corporation  aggregate  as  against  an 
ordinary  person. 

On  the  trial  of  this  ejectment,  at  the  Guildford  Summer  assizes, 
1846,  a  verdict  was  taken  for  the  plaintiff,  with  I^l  damages, 
subject  to  a  reference  of  the  cause  and  all  matters  in  difference 
to  a  barrister,  who  was  to  determine  what  should  be  done  by 
either  party  respecting  the  matters  in  dispute,  and  was  empowered 
to  order  a  venlict  to  be  entered  for  plaintiff  or  defendant,  as  he 
should  think  pr«:'fier;  with  liWrty  also  to  state  facts  for  the 
opinion  of  this  O^urt. 

The  arbitrator  made  his  award,  directing  a  verdict  to  be  entered 
for  the  defendant ;  and  he  stated  facts,  which,  so  far  as  they  are 
material  to  this  report,  were  as  follows :  — 

The  dean  and  chapter  of  CanierV.ury,  Wing  seized  in  fee  of  the 
man«»r  of  Walworth,  by  indenture,  dateil  29ih  June,  1771,  between 
tbem  and  one  Henry  Penton,  duly  executed,  demised  the  said  manor, 
which  included,  with  other  property,  the  property  in  question  in 
this  cause,  to  the  said  H.  Penton  for  twenty-one  years  from  the 
Xatiritv  of  Saint  John  the  Baptist  then  last  past 
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In  1774  an  Act  of  Parliament  was  passed;^  whereby, 
•after  reciting  the  lease  of  29th  June,  1771,  it  was  1*999] 
enacted,  that  it  should  and  might  be  lawful  to  and  for 
the  said  dean  and  chapter  and  their  successors,  and  the  said  Henry 
Penton,  his  executors,  administrators  and  assigns,  jointly,  and 
they  severally  and  respectively  were  thereby  fully  empowered  and 
authorized,  notwithstanding  any  statute,  &c.,  from  time  to  time, 
by  indenture  duly  executed  under  the  seal  of  the  said  dean  and 
chapter,  and  also  under  the  hand  and  seal  and  hands  and  seals  of 
the  said  H.  Penton,  his  executors,  &c.,  to  make  any  demise  or 
lease,  demises  or  leases,  of  all  or  any  part  or  parts  of  the  several 
tenements,  lands  and  premises  to  the  said  H.  Penton  demised,  and 
described  in  the  recited  indenture  of  lease,  also  of  all  ways, 
waters,  &c. ,  easements,  &c. ,  and  appurtenances  whatsoever  thereto 
belonging  &c.,  for  any  term  or  number  of  years  not  exceeding 
ninety -nine  years,  to  take  effect  in  possession  and  not  in  reversion 
or  remainder  or  by  way  of  future  interest,  for  the  purpose  of  mak- 
ing any  new  buildings,  erections  or  improvements  on  the  same  or 
any  part  thereof  respectively,  at  the  best  and  most  improved  yearly 
rent,  &c. ,  without  taking  any  fine,  premium,  &c. ,  and  so  as  the 
rents  or  rent  were  reserved  and  made  payable  quarterly,  &c.,  and 
that  one  moiety  of  the  rent  or  rents  to  be  reserved  in  respect  of  the 
premises  so  demised  to  the  said  H.  Penton,  &c,  were  made  pay- 
able to  the  said  dean  and  chapter  and  their  successors,  and  the 
other  moiety  to  the  said  H.  Penton,  his  executors,  admin- 
istrators *and  assigns  (except  that  a  peppercorn  only  was  [•lOOO] 
to  be  reserved  for  the  first  two  years  of  the  term  to  be 
granted) :  and  so  as  that  every  such  lease  were  under  the  following 
restrictions,  —  viz. ,  that  no  such  demise  or  lease  should  be  valid 
in  the  law,  unless  there  should  be  therein  contained  a  condition  of 
re-entry  on  non-payment  of  rent,  and  unless  the  lessee  or  lessees 
executed  a  counterpart  or  counterparts  of  his,  her  or  their  respec- 
tive lease  or  leases,  and  thereby  covenanted  for  the  payment  of 
the  rent  or  rents  to  be  thereby  respectively  reserved,  and  to  build 
and  keep  in  repair  the  messuages  and  buildings  intended  and  agreed 
to  be  built  by  such  leases  respectively :  and  so  as  there  were  con- 
tained in  such  leases  respectively  all  such  conditions,  covenants, 

1 14  G.  III.  c.  43,  private :  "For  enabling  to  grant  building  leasee,  pnrsaant  to  two 
the  dean  and  chapter  of  Canterbury,  Henry  several  agreements  entered  into  for  that 
Penton,  Esquire,  and  Thomas  Brandon,    pnrpoee." 
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&c.,   on  the  part  of  the  lessee  or  lessees,   and  their  respective 
executors,  &c.,  as  were  or  should  be  proper  in  such  cases. 

By  indenture  of  27th  June,  1778,  the  premises  demised  to  H. 
Penton  by  the  lease  of  29th  June,  1771,  were,  on  his  surrender, 
redemised  by  the  dean  and  chapter  to  him  for  twenty -one  years 
from  the  24th  June,  1778. 

By  indenture  dated  8th  June,  1779,  H.  Penton  demised  to 
Thomas  Glutton  certain  parts  of  the  manor  of  Walworth,  which 
the  said  H.  Penton  held  as  aforesaid  by  the  last  mentioned  lease 
from  the  dean  and  chapter,  including  the  property  in  question  in 
this  cause,  for  twenty-one  years  from  Michaelmas,  1778,  with 
covenant  to  renew  such  lease  from  time  to  time  as  and  when  his, 
Penton 's,  lease  from  the  dean  and  chapter  was  renewed,  for  a  term 
of  sixty-one  years  from   Michaelmas,  1778. 

By   indenture   dated   25th  June,  1785,    the   premises 

[*1001]  *  demised  to  H.  Penton  by  the  said  indentures  of  29th 

June,  1771,  and  27th  June,  1778,  were,  on  his  surrender, 

redemised  by  the  dean  and  chapter  to  him  for  twenty-one  years 

from  midsummer,  1785. 

In  supposed  pursuance  of  the  powers  conferred  by  the  said  Act 
of  Parliament  passed  in  1774,  and  with  intent  to  exercise  the 
same,  by  an  indenture  dated  26th  June,  1786,  duly  executed 
under  the  seal  of  the  dean  and  chapter,  and  also  under  the  hand 
and  seal  of  H.  Penton,  and  made  between  the  dean  and  chapter 
and  H.  Penton  of  the  one  part,  and  Thomas  Glutton  of  the  other 
part,  the  said  T.  Glutton  having  prior  thereto  surrendered  his 
interest  in  the  premises  by  the  indenture  of  8th  June,  1779,  de- 
mised, as  to  such  part  thereof  as  was  intended  to  be  demised  by 
the  now  stating  indenture ;  after  reciting  the  said  Act  of  Parlia- 
ment ;  It  was  witnessed,  that,  by  virtue,  and  in  pursuance  of  the 
powers  and  authorities  given  to  and  vested  in  the  said  dean  and 
chapter  in  and  by  the  recited  Act,  and  for  and  in  consideration  of 
the  rents  and  covenants  thereinafter  reserved  and  contained  on  the 
part  of  T.  Glutton,  &c.,  and  of  the  costs,  &c.,  that  he  had  been  at, 
laid  out  and  expended,  and  would  be  at,  lay  out  and  expend,  in 
the  erecting  and  building  of  several  brick  messuages  or  tenements 
on  the  land  thereinafter  mentioned,  they  the  said  dean  and  chapter 
and  H.  Penton,  and  each  of  them,  demised,  granted,  and  to  farm 
let  unto  the  said  T.  Glutton  all  the  piece  or  parcel  of  land  therein 
particularly  mentioned,  parcel  as  aforesaid  of  the  said  manor  of 
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Walworth,  together  with  all  such  messuages  or  tenements  as  were 
then  erecting  and  building,  or  should  at  any  time  dxiring  the  now 
stating  demise  be  erected  and  built,  on  the  said  piece  or 
parcel  *  of  land  or  any  part  thereof ;  habendum  to  the  said  [•  1002] 
T.  Glutton,  his  executors,  administrators  and  assigns,  from 
the  feast  of  St  Michael,  then  next  ensuing,  for  and  during  and 
unto  the  full  end  and  term  of  ninety-nine  years ;  yielding  and  pay- 
ing, &c.,  yearly,  during  the  first  two  years,  to  the  dean  and 
chapter  and  H.  Penton  one  peppercorn,  and  also  yielding  and 
paying  yearly,  during  the  remaining  ninety-seven  years,  to  the 
dean  and  chapter  and  their  successors  the  yearly  rent  of  £12  10«., 
and  to  H.  Penton,  his  executors,  &c. ,  the  like  yearly  rent  of  £12 
105.  ;  both  rents  to  be  paid  quarterly,  as  therein  mentioned.  The 
last  mentioned  lease  contains  a  condition  of  re-entry  on  non- 
payment of  the  rents  thereby  reserved;  and  the  lessee  duly 
executed  two  counterparts  thereof,  and  thereby  covenanted  with 
the  dean  and  chapter  and  H.  Penton  severally,  and  to  and  with 
their  several  and  respective  successors,  executors,  administrators 
and  assigns,  for  payment  of  the  rents  thereby  reserved,  and  to 
keep  in  repair  the  said  messuages,  or  tenements,  and  the  buildings 
then  erecting  and  building,  or  to  be  erected  and  built,  upon  the 
said  piece  or  parcel  of  ground.  He  further  covenanted  to  pay  all 
taxes,  &a,  and  to  deliver  up  the  premises,  so  kept  in  repair  as 
aforesaid,  to  the  dean  and  chapter  and  H.  Penton  and  their 
successors,  &c. ,  at  the  end,  &c. ,  of  the  term,  with  all  fixtures,  &c. 
He  also  covenanted  that  it  should  be  lawful,  &c.  (for  the  landlords 
from  time  to  time  to  enter  to  view  the  state  of  repairs,  &c. ) ;  that 
he,  his  executors,  &c. ,  would  repair  on  notice ;  and  that  he  would 
not  carry  on  certain  trades,  &c.  And  the  lessors  covenanted  for 
quiet  enjoyment,  by  the  lessee,  &c. ,  on  payment  of  the  rents  and 
performance  of  the  covenants. 

In  this  last  mentioned  lease  there  was  not,  nor  was 
•there  in  the  counterpart  thereof,  any  covenant  on  the  [*1003] 
part  of  the  lessee  to  build  on  the  premises  thereby  in- 
tended to  be  demised. 

The  premises  so  demised  by  the  last  mentioned  indenture  were 
part  of  the  said  manor  of  Walworth,  and  comprehend  the  premises 
sought  to  bs  recovered  by  this  ejectment.  By  virtue  of  this  last 
demise,  T.  Glutton  entered  and  built  upon  the  premises  so  demised 
to  him ;  and  he  and  his  assigns  and  undertenants  have,  from  the 
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time  of  the  making  of  the  last-mentioned  indenture,  hitherto  con* 
stantly  been  in  possession  and  occupation  of  the  premises  in  ques- 
tion in  this  cause ;  and  he  and  his  assigns  have  constantly  paid  the 
rent  or  sum  of  £12  10«.,  thereby  reserved,  to  the  said  dean  and 
chapter,  which  has  been  from  time  to  time  divided  amongst  the 
said  dean  and  chapter  in  the  proportions  in  which  they  were  re- 
spectively entitled  to  the  same ;  and  T.  Glutton  and  his  assigns  in 
like  manner  constantly  paid  to  the  said  H.  Fenton  the  rent  or  sum 
of  £12  10^.  reserved  to  him  by  the  last-mentioned  lease,  until 
1801,  when  H.  Fenton  assigned  all  his  interest  in  the  said  annual 
sum  of  £12  10s.  to  one  George  Hart,  to  whom  or  to  whose  repre- 
sentatives the  same  has  hitherto,  since  1801,  been  paid  by  T. 
Glutton  or  his  assigns. 

The  defendant,  by  various  assignments  duly  made,  is  now 
assignee  of  the  lease  and  term  made  by  the  dean  and  chapter 
and  Fenton  to  Glutton,  as  to  a  portion  of  the  premises  thereby 
granted,  including  the  premises  in  question.  The  said  H.  Fenton, 
by  indenture,  dated  25th  December,  1788,  duly  assigned  to  Samuel 
Brandon  and  Thomas  Brandon  all  the  premises  demised  to  him 
by  the  dean  and  chapter  by  the  said  indenture  of  lease  of 
25th  June,  1785,  for  the  remainder  of  the  term  thereby 
[*  1004]  *  granted,  except  {inter  alia)  the  premises  comprised  in 
the  indenture  of  the  26th  June,  1786,  between  the  dean 
and  chapter  and  H.  Fenton  and  T.  Glutton. 

The  award  went  on  to  state  that,  by  indenture  of  28th  Novem- 
ber, 1789,  stated  to  be  made  in  consideration  of  the  surrender  of 
the  lease  of  25th  June,  1785,  the  dean  and  chapter  demised  the 
manor  of  Walworth  (by  the  same  description  as  in  the  lease  of 
1771)  to  Samuel  Brandon  and  Thomas  Brandon,  for  seventeen  years 
from  midsummer,  1789.  And  that,  by  indenture  of  November  11, 
1805,  in  consideration  of  the  surrender  of  the  lease  of  November, 
28,  1789,  therein  stated  to  be  thereby  surrendered  by  Samuel 
and  E5  chard  Brandon  and  John  Carter,  the  said  manor  was,  by 
the  said  original  description,  demised  by  the  dean  and  chapter  to 
S.  and  R  Brandon  and  Garter  for  fifteen  years  from  midsummer, 
1805. 

All  the  leases  hereinbefore  and  hereinafter  mentioned  to  have 
been  granted  by  the  dean  and  chapter  of  the  Walworth  manor 
estate  contain  an  exception  in  favour  of  the  dean  and  chapter  of 
all  rents  of  assize  belonging  to  the  said  manor,  and  the  rents  and 
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other  small  farms  before  the  granting  of  such  several  leases  letten 
to  divers  persons.  The  lease  of  11th  November,  1805,  contained 
a  further  exception  in  the  words  following :  "  And  also  except  and 
reserved,  out  of  this  present  demise,  unto  the  said  dean  and 
chapter  and  their  successors,  all  such  rents  and  sums  of  money 
and  other  right  and  interest,  benefit  and  advantage,  which  hath 
been  or  are  or  shall  be  reserved  to  them  in  and  by  any  building 
leases  for  long  terms  of  years  of  any  part  of  the  several  lands  and 
hereditaments  hereby  demised,  heretofore  granted  by  them 
in  conjunction  with  the  *  said  H.  Penton,  or  in  conjunc-  [*  1005] 
tion  with  the  said  S.  Brandon  and  the  said  T.  Brandon, 
deceased,  or  in  conjunction  with  the  said  S.  Brandon  and  the 
trustees  under  the  last  will  and  testament  of  the  said  T.  Brandon, 
or  which  have  been  or  shall  be  hereafter  granted  by  them,  the  said 
dean  and  chapter,  in  conjunction  with  the  said  S.  Brandon  and  the 
trustees  under  the  will  of  the  said  T.  Brandon  deceased,  their 
respective  executors,  administrators  and  assigns,  or  other  the 
tenants  or  lessees  of  the  said  dean  and  chapter  for  the  time  being 
of  the  said  estate  in  Walworth  aforesaid.  *  All  the  demises  made 
subsequently  to  that  of  1805  contain  a  similar  exception  to  that 
contained  in  the  last-mentioned  lease,  and  were  made,  as  well  as 
the  said  last-mentioned  lease,  to  the  respective  lessees  therein 
named,  to  hold  except  as  before  excepted,  and  subject  to  the 
building  leases  so  thereof  granted  or  to  be  granted  as  aforesaid. 

The  award  then  stated  that  the  lease  of  November  11,  1805, 
had  been  renewed,  on  days  named,  in  1806,  1813,  1826,  1827, 
1828  and  1834,  the  manor  being  described  in  all  the  leases  by  the 
same  description  as  in  the  lease  of  1771,  and  the  aforesaid  excep- 
tions being  contained  in  all ;  that  the  term  of  twenty -one  years 
granted  by  the  last  renewal,  which  would  expire  at  Midsummer, 
1855,  is  now  vested  in  Charles  Pettingal  and  four  others ;  ^  that 
the  rents  reserved  by  the  leases  to  Penton  and  his  assigns  were 
duly  paid  as  they  became  due ;  that  possession  had  been  demanded 
before  the  date  of  the  demises  laid  in  the  declaration :  And  that, 
since  the  granting  of  the  lease  of  June  26,  1786,  there  have 
been  deans  appointed  at  the  dates  following:  22nd 
*June,  1790,  26th  January,  1793,  6th  May,  1797,  [*1006] 
24th  November,  1809,  22nd  June,  1825,  15th  Septem- 
ber,  1827. 

^  On  whose  demise,  among  others,  the  plaintiff  claimed.    See  p.  365,  note,  pott. 
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The  award  then  proceeded  as  follows  :  — 

"  If  the  Court  is  of  opinion  that  the  lease  of  June  26,  1786, 
was  void  or  voidable,  and  has  been  avoided,  and  that  neither  that 
lease  nor  any  of  the  matters  aforesaid  have  given  the  defendant  a 
legal  interest  in  the  premises,  subsisting  at  the  time  of  the  com- 
mencement of  this  action,  and  that  the  Statute  of  Limitations  is 
no  bar  to  the  recovery  of  the  plaintiff,^  then  I  award  and  direct 
that  the  verdict  continue  as  found  and  entered  at  the  trial  of  this 
cause,  except  that  it  be  found  and  entered  for  the  defendant  as  to 
all  the  counts  except  that  on  the  demise  of  the  said  Charles  Pet- 
tingal,  &c.  [the  above  mentioned  five  lessors  of  the  plaintiff); 
otherwise  to  be  entered  up  for  the  defendant  as  I  have  above 
awarded. " 

The  case,  having  been  set  down  in  the  special  paper,  was 
argued  in  this  vacation.  ^ 

Gurney,  for  the  plaintiff.  First,  the  lease  of  26th  June,  1786, 
was  void,  as  contravening  stat.  13  Eliz.  c.  10,  concerning 
ecclesiastical  leases,  and  not  conforming  to  the  power  contained 
in  the  local  Act,  which  required  a  covenant  to  build.  Or,  if 
not  absolutely  void,  it  was  good  only  during  the  life  of  the  dean 
under  whom  it  was  granted.  That  it  would  enure  even  for 
that  time  might  be  questioned,  according  to  Morrice 
[*1007J  *v.  Antrobus,  Hardr.  325,  and  some  other  early  au- 
thorities, but  seems  established  by  Co,  Lilt  45  a.,  Boe 
dem.  Earl  of  Berkeley  v.  Archbishop  of  York,  6  East,  86,  103 ; 
2  Smith,  166 ;  8  R  R  413,  Lincoln  College's  Case,  3  Co.  Eep.  58 
b.  60  a.,  and  The  Bishop  of  Salisbury's  Case,  10  Co.  Eep.  58  b. 
60  b.  Clearly,  however  it  could  not  continue  longer  than  the 
life  of  the  dean  under  whom  it  was  first  made;  nor,  after  that 
time,  could  receipts  of  rent  by  the  chapter  under  a  succeeding 
dean  give  such  lease  a  new  validity;  Rickman  v.  Garth,  Cro. 
Jac.  173 ;  Com.  Dig.  Estates,  (G  5),  last  placitum  but  one.  The 
law,  in  this  respect,  is  the  same  as  in  the  case  of  leases  by  tenant 
for  life.  Boe  deni.  Jordan  v.  Ward,  1  H.  Bl.  97;  2  R  R  728; 
Doe,  lessee  of  Simpson  v.  Butcher,  1  Doug.  50 ;  GoodHght,  lessee  of 
Wynne  v.  Humphrys,  1  Doug.  52,  note  (14);  Doe  dem.  Potter  v. 

1  There  was  some  discussion  on  this  point  ^  Noyemher  27th.    Before  Lord  Den- 

in  the  argnment  upon  the  awanl ;  hnt  no  mak,  C.  J.,  Patteson,  Colebidge,  and 

notice  was  taken  of  it  in  the  judgment  of  Wightman,  JJ. 
the  Court.    See  page  363,  note,pM<. 
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Archer,    1   Bos.    &  P.    531;  Bowes  v.    East  London   Waterworks 
Company,  Jacob,   324. 

He  likewise  argued  that,  as  the  lease  of  1786  was  clearly  in- 
tended to  take  effect  under  the  power,  it  could  not  be  made  by 
construction  to  pass  an  interest  not  according  to  the  power; 
citing  Roe  dem.  Earl  of  Berkeley  v.  Archbishop  of  York,  6  East, 
103-106;  8  R  R  417-420,  and  Colt  &  Glover  v.  Bishop  of 
Coventry  and  Lichfield,  Hob.  140,  159,  160,  5th  ed.  (Peacock, 
contrh,  referred  to  1  Sugd.  Powers,  423,  7th  ed. ,  c.  6,  s.  8,  §  19 ; 
and  Coleridge,  J. ,  mentioned  Doe  dem.  Daniel  v.  Keir,  4  Man.  & 
Ry.  101. )  Gurney  also  contended  that,  if  any  of  the  payments  of 
rent  after  the  death  of  the  first  dean  could  be  supposed 
to  establish  a  new  demise,  it  must  be  *  a  lease  in  rever-  [*  1008] 
sion,  inasmuch  as  there  were  valid  leases  of  the  manor 
subsisting  at  the  time  of  those  payments ;  but  the  dean  and  chapter 
could  not,  under  their  power,  lease  in  reversion.  (These  points 
are  not  further  noticed,  the  judgment  not  having  turned  upon 
them. ) 

But,  assuming  these  arguments  to  be  correct,  it  will  be  con- 
tended that,  at  all  events,  the  defendant's  payment  of  rent,  and 
the  acceptance  of  such  rent  by  the  dean  and  chapter,  created  a 
good  tenancy  from  year  to  year,  which  could  be  determined  only 
by  notice  to  quit ;  and  no  notice  has  been  given.  In  an  ordinary 
case,  perhaps,  a  tenancy  from  year  to  year  might  be  presumed 
under  such  circumstances ;  but  it  cannot  where  a  corporation  is  the 
landlord.  The  general  rule  is  that  aggregate  corporations  can 
regularly  do  no  act  without  writing  under  seal ;  2  Bac.  Abr.  265 
(7th  ed.)  tit  Corporations  (E)  3;  Com.  Dig.  Franchises  (F  13). 
Exceptions  have  been  allowed  in  cases  of  trading  corporations,  and 
for  the  transacting  of  small  matters ;  but  the  principle  is  adhered 
to;  and  in  Cary  v.  Matthews,  1  Salk.  191,  where  it  is  said  that 
"  a  corporation  aggregate  may  appoint  a  bailiff  to  distrain  without 
deed  or  warrant,  as  well  as  a  cook  or  butler, "  the  reason  given  is, 
that  "  it  neither  vests  nor  divests  any  sort  of  interest  in  or  out  of 
the  corporation. "  In  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W. 
815,  823;  10  L.  J.  (K  S.)  Ex.  75;  6  R  C.  308,  314,  Eolfe,  B., 
delivering  the  judgment  of  the  Court  of  Exchequer,  pointed  out 
that  the  rule  requiring  the  contracts  of  corporations  aggregate  to 
be  under  seal  was  not  merely  technical,  but  founded  on  reasons 
which  could  not  be  generally  set  aside  without  great  inconvenience. 
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In  the  judgment  of  this  Court  in  Church  v.  ITu  Im- 
[*  1009]  Tperial  *  Gas  Light  and  Coke  Company,  6  AA  &  El.  846, 

861;  7  L  J.  (K  S.)  Q.  B.  118,  the  principle  of  excep- 
tion is  said  to  be  **  convenience  amounting  almost  to  necessity.  * 
As  to  interests  in  land,  almost  all  the  authorities  agree  that  an 
aggregate  corporation  cannot  receive  or  grant  them  without  seal ; 
to  this  effect  are  Co.  Litt  94  b. ,  Bellamys  Case,  6  Co.  Bep.  38  a. 
38  b.,  and  Com.  Dig.  Franchises  (F  13),  (where  it  is  said  that, 
without  deed,  such  corporation  "  cannot  make  a  feoflFment,  or 
demise,  or  give  a  license").  It  has  been  held  that  a  corporation 
aggregate  might  recover  in  assumpsit  for  use  and  occupation; 
Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Camp.  466,  Southwark 
Bridge  Company  v.  Sills,  2  Car.  &  P.  371 ;  but  the  reason  expressly 
given  in  each  case  was  that  the  action  was  not  grounded  upon  a 
demise ;  and  it  was  observed  in  both  instances  that,  if  a  demise 
were  relied  upon,  a  deed  would  have  been  necessary.  [Wight- 
man,  J. ,  mentioned  The  Mayor  of  Stafford  v.  Till,  4  Bing.  75 ;  5 
L.  J.  C.  P.  77.]  The  only  case  in  which  a  supposition  appears 
that  there  might  be  a  corporation  lease  not  under  the  common  seal 
is  Wood  V.  Tate,  2  Bos.  &  P.  (K  S.)  247;  9  B.  R  645;  but 
there  the  general  question  was  not  argued;  nor  were  the  old 
authorities  referred  to.  The  doctrine  of  the  earlier  cases  is 
supported  by  modem  ones  (with  the  exception  of  some  relating 
to  corporations  for  trading  purposes),  in  which  corporations  aggre- 
gate have  been  defendants.  Gibson  v.  East  India  Company,  5 
Bing.  N.  C.  262 ;  8  L.  J.  (K  S.)  C.  P.  193 ;  Arnold  v.  TJie  Mayor 
of  Poole,  4  Man.  &  G.  860 ;  12  L.  J.  C.  P.  97 ;  Paine  v.  Stra^id 
Union,  8  Q.  B.  326 ;  15  L.  J.  M.  C.  89.  The  authorities  on  the 
subject  are  very  fully  discussed  in  The  Fishmongers^  Company  v. 

Robertson,  5  Man.  &  G.  131 ;  12  L.  J.  C.  P.  185.  The 
[*1010]  tenancy  in  question  therefore,  at  the  time  *when  this 

action  was  brought,  was  only  a  tenancy  at  will,  according 
to  the  doctrine  stated  in  Woodf.  Land,  and  Ten.  170,  171,  (ed,  6) 
book  1,  c.  5,  s.  3 :  "  If  a  man  enter  under  a  void  lease,  and  pay 
rent,  he  is  not  a  disseisor,  but  a  tenant  at  will ; "  and  that  tenancy 
has  been  determined  by  demand  of  possession. 

Peacock,  contra.  Although  the  lease  of  1786  to  Clutton  was 
not  strictly  in  accordance  with  the  power  or  with  the  statute  as 
to  ecclesiastical  leases,  it  was  not  void,  but  voidable  only.  On 
this  point  he  cited  4  Bac.  Abr.  674  et  seq,  (7th  ed.),  tit  Leases 
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and  Terms  for  Years  (E) ;  and  he  observed  that  ecclesiastical 
leases  are  void  or  voidable  after  the  death  of  the  grantor,  accord- 
ing to  the  subject-matter;  void,  if  the  thing  leased  lies  merely 
in  grant  or  prender,  but,  if  it  lie  in  livery,  voidable  only,  and 
confirmable  by  acceptance  of  rent  4  Bac.  Abr.  761  e(  seq.,  tit. 
Leases  and  Terms  for  Years  (H),  1,  2 ;  1  Shepp.  Touchst  283, 
4,  c.  14.  And  he  urged  that,  in  the  present  case,  the  lease  was  good 
against  the  deun  and  chapter  who  made  it,  and  good  also  against 
their  successors,  in  whose  times  it  had  been  confirmed  by  receipt, 
and  distribution  among  them,  of  the  rents,  and  by  the  acts  of 
successive  deans  (including  the  party  who  was  dean  when  this 
action  was  brought),  in  granting  leases  of  the  Walworth  manor 
estate,  expressly  subject  to  building  leases,  of  which  that  in 
question  was  one;  and  that  this  last  was  a  confirmation  by 
deed. 

But,  further,  the  dean  and  chapter,  by  allowing  the  occupiers 
to  build  upon  the  land  in  the  character  of  lessees,  and  by 
acceptance  of  rent  from  them  in  the  same  character 
also,  had  estopped  themselves  from  *  saying  that  there  [*1011] 
was  no  demise,  according  to  the  principle  of  Pickard  v. 
Sears,  6  A.  &  E.  469,  Gregg  v.  Wdls,  10  A  &  E.  90,  and  Coles 
V.  The  Bank  of  England,  10  A.  cfe  K  437 ;  9  L.  J.  (N.  S.  )  Q.  B. 
36.  The  award  states  that  the  dean  and  chapter  have  received 
rent,  and  does  not  treat  the  payments  as  mere  compensation  for  a 
permissive  occupation.  Rent  implies  a  demise;  and  it  must  be 
presumed  therefore  that  everything  essential  to  the  validity  of  the 
demise  had  been  done.  In  Beverley  v.  Lincoln  Oas  Light  and  Coke 
Company,  6  A.  &  E.  829,  840,  Patteson,  delivering  the  judgment 
of  the  Court,  said :  "  Call  it  by  whatever  name  we  please,  permis- 
sion or  demise,  it  clearly  binds  the  corporation ;  the  party  occupy- 
ing and  paying  rent  under  it  acquires  rights  from  the  corporation, 
becomes  their  tenant  from  year  to  year,  and  can  be  ejected  only  by 
the  same  means  as  would  be  available  for  an  individual  landlord ;  * 
and  a  distinction  is  there  recognised  between  executed  and  executory 
contracts  for  the  occupation  of  land.^ 

Gumey  replied.  Cur.  adv.  vuU. 

1  Peacock  contended  that,  ODleas  the  the  action,  as  there  had  been  no  poBseanion 

payments  to  the  dean  and  chapter  had  in  the  dean  and  chapter  within  twenty 

been  accepted  as  rent  due  upon  a  demise,  years  unless  by  the  receipt  of  rent.     On 

the  Statute  of  Limitations  was  a  bar  to  this   point  the  Court  gave  no  opinion. 
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[*1012]       *LoRD  Denman,  C.  J.,  now  delivered  judgment 

A  great  many  points  were  made  upon  the  argument  in 
this  case ;  but,  in  the  result,  the  question  upon  which  the  entry 
of  the  verdict  depends  was,  whether  the  dean  and  chapter  of 
Canterbury  had  by  receipt  of  rent  adopted  and  confirmed,  as 
against  themselves,  the  lease  of  1786,  or  created  a  tenancy  from 
year  to  year  which  was  not  determined  when  the  ejectment  was 
brought  The  facts  which  raise  the  only  question  necessary  for 
us  to  determine  are  very  short 

In  1786,  the  dean  and  chapter  of  Canterbury  (acting,  as  they 
supposed,  under  the  authority  of  a  private  Act  of  Parliament), 
together  with  Henry  Penton,  granted  a  lease  of  premises,  includ- 
ing those  in  question,  for  ninety-nine  years,  reserving  a  rent  to 
the  dean  and  chapter,  and  another  rent  to  Henry  Penton. 

These  rents  have  been  regularly  paid  down  to  the  time  of  the 
proceedings  in  question,  and  have  been  received  by  the  lessors 
and  their  successors,  including  the  present  dean  and  chapter.  It 
was  agreed  upon  the  argument  that  the  power  to  grant 
[•1013]  leases  had  not  been  *  pursued,  and  that  the  lease  of  1786 
was  certainly  voidable,  if  not  void.  The  lessors  of  the 
plaintiff  contended  that  it  was  absolutely  void ;  and  the  defendants 
that  it  was  voidable  only  by  each  successive  dean  and  chapter, 
but  that  it  was  capable  of  confirmation  by  them  in  succession  by 
payment  and  acceptance  of  rent  under  it ;  and  that,  at  all  events. 

Peacock  referred  to  an  unreported  case  the  action  was  barred  bj  the  Statnte  of 

of  IJoe  detn.  Pennington  v.  Barrell  ^' An-  Limitations.     He  observed:  "This  eject- 

other,  where  the  same  lease  came  in  ques-  meut  is  brought  without  notice  to  quit  or  a 

tion  which  was  under  dispute  in  the  case  demand  of  possession,  upon  the  ground  that 

above  reported.     The  cause  was  tried  be-  the  present  possession  of  the  defendants  is 

fore  TiNDAL,  C.  J.,  at  the  Guildford  Sum-  wrongful ;  and,  if  it  is  wrongful  now,  it 

mer  assizes,   1845.     There  had  been  no  was  the  same  more  than  twenty  years  be- 

demand  of  possession.      The  defendants  fore  the  action  was  commenced ;  and  such 

had  a  verdict ;  and  a  rule  nisi  was  ob-  a  continuance  of  a  wrongful  possession  is 

tained,  to  enter  the  verdict  for  the  plain-  a  bar  to  this  action.    This  difficulty  cannot 

tiff.     Cause  was  shown,  December  1 7th,  be  removed  by  the  annual  payments  unless 

1846,  before  I^ord  Denman,  C.  J.,  Cole-  the  plaintiff  admits  them  to  be  payments 

RiDOE,  WioHTMAN,  and  Erlk,  JJ.,  and  of  rent  due  under  a  term,  which  he  refuses 

the  rule  was  discharged  in  Michaelmas  to  do,  because  the  existence  of  the  term  in 

vacation    (December   17th),  1846.     Lord  the  defendants,  which  has  not  been  de- 

Denman,  C.  J.,  who  delivered  the  judg-  termined,  would  defeat  the  action.    On 

roent  of  the  Court,  said  that  it  was  un-  the  second   point  he  claims  to  treat  the 

necessary  to  pronounce  any  opinion  upon  payments  as  acknowledgment  of  the  land- 

the  validity  of  the  lease  or  the  creation  of  lord's  title,  without  admitting  them  to  show 

a  tenancy  from  year  to  year,  because,  ac-  a  correlative  right  in  the  tenant ;  but  this 

cording  to  the  evidence  before  the  Court,  he  cannot  do." 
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if  actually  void,  the  acceptance  of  rent  created  a  tenancy  from 
year  to  year  determinable  only  by  notice  to  quit  With  respect 
to  the  tenancy  from  year  to  year,  the  lessors  of  the  plaintiff  con- 
tended that,  in  order  to  establish  such  a  tenancy,  a  demise  by  the 
dean  and  chapter  by  deed  must  be  shown. 

It  is  unnecessary  for  us  to  give  any  positive  opinion  as  to  the 
lease  of  1786  being  voidable  only  or  absolutely  void;  because, 
even  if  absolutely  void,  as  contended  for  by  the  lessors  of  the 
plaintiff,  the  payment  and  receipt  of  rent  is  evidence,  we  think, 
against  the  dean  and  chapter,  of  a  demise  by  them  from  year  to 
year;  and  that  the  presumption  arising  from  such  payment  and 
acceptance  is  the  same  in  the  case  of  a  corporation  as  of  other 
persons. 

To  enforce  an  executory  contract  against  a  corporation  it  might 
be  necessary  to  show  that  it  was  by  deed ;  but,  where  the  corpora- 
tion have  acted  as  upon  an  executed  contract,  it  is  to  be  presumed 
against  them  that  everything  has  been  done  that  was  necessary  to 
make  it  a  binding  contract  upon  both  parties,  they  having  had  all 
the  advantage  they  would  have  ha(J  if  the  contract  had  been 
regularly  made.  This  is  by  no  means  inconsistent  with  the  rule 
that,  in  general,  a  corporation  can  only  contract  by  deed;  it  is 
merely  raising  a  presumption  against  them,  from  their 
acts,  that  they  have  *  contracted  in  such  a  manner  as  to  [*1014] 
be  binding  upon  them,  whether  by  deed  or  otherwise; 
and  we  are  not  aware  of  any  decision  or  authority  against  this 
view  of  the  case. 

If  the  lease  of  1786  was  voidable  only,  it  is  clear  from  the 
authorities  cited  on  the  argument  that  it  was  set  up  by  each  suc- 
cessive dean  and  chapter  by  acceptance  of  the  rent  If  we  under- 
stand right,  there  is  no  demise  by  the  dean  and  chapter  in  the 
declaration  in  this  case ;  ^  but  the  lessors  of  the  plaintiff  contend 
that  the  place  in  question  was  demised  to  them  by  leases  first  in 
1789,  then  in  1805,  and  so  on ;  the  dean  and  chapter  not  being  at 
those  times  bound  by  any  lease  to  those  under  whom  the  defendant 

1  The  paper-books  consisted  only  of  the  ford.    3.  By  Fleming  and  Hall.    4.   By 

award,  which  did  not  set  ont  the  demises.  Charles  Pettingal,  and  by  Wetherell,  Strat- 

The  reporters  have  ascertained  that  the  ford,  Fleming,  and  Hall.    5.  By  the  Dean 

demises  were :  1.  By  William  Pennington,  and  Chapter  of  Canterbury.    Taniere  ap- 

Thomas  Wetherell,  William  Samnel  Strat-  peared  and  defended  for  a  part  of  the  prem- 

ford,  Thomas  Fleming,  and  Stephen  Hall,  ises ;    Barrell   and  Another  (see  p.  863, 

2.  By  Pennington,  Wetherell,  and  Strat-  note,  ante),  for  the  residue. 
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claims,  by  reason  of  the  void  or  voidable  nature  of  the  lease  of 
1786.  But  those  leases  under  which  the  lessors  of  the  plaintiff 
claim  were  all  made  "  subject  to  the  building  leases  so  thereof 
granted ;  '  therefore  the  lessors  of  the  plaintiff  can  be  in  no  better 
condition  than  the  dean  and  chapter  would  be,  supposing  the 
action  of  ejectment  to  have  been  brought  on  their  demise. 

We  therefore  upon  the  whole  are  clearly  of  opinion  that  the 
verdict  in  this  case  ought  to  be  entered  for  the  defendant 

Verdict  to  be  entered  for  defendant 


ENGLISH  NOTES. 

The  distinction  between  executory  and  executed  contracts  underlies 
the  whole  of  the  law  of  contractual  obligation.  As  an  example  outside 
the  subject-matter  of  this  note,  may  be  cited  Valentini  v.  Canali 
(1889),  24  Q.  B.  D.  166,  59  L.  J.  Q.  B.  74,  61  L.  T.  731,  38  W.  B. 
331  (referred  to  in  the  Notes  to  No.  4  of  "Contract,"  6  R.  C.  52). 
There  the  plaintiff,  an  infant,  agreed  with  the  defendant  to  become 
the  tenant  of  a  house,  and  to  pay  a  certain  sum  for  the  furniture 
therein.  The  plaintiff  had  paid  a  sum  on  account,  and  given  a  prom- 
issory note  for  the  remainder,  and  had  occupied  the  house  and  used 
the  furniture.  The  plaintiff  claimed  a  declaration  that  the  contract 
was  void,  and  a  return  of  the  money  paid.  In  support  of  this  claim 
reliance  was  placed  upon  section  1  of  the  Infants  Relief  Act  1874, 
(37  &  38  Vict.  c.  62),  which  provides,  "All  contracts,  whether  by 
specialty  or  by  simple  contract,  henceforth  entered  into  by  infants  for 
.  .  .  goods  supplied  or  to  be  supplied  (other  than  contracts  for  neces- 
saries) .  .  .  shall  be  absolutely  void."  It  was  held  that,  although 
the  promissory  note  must  be  given  up,  the  plaintiff  could  not  recover 
the  money  paid  as  he  had  enjoyed  the  use  of  the  house  and  furniture. 

Finlay  v.  Bristol  and  Exeter  Railway  Company  (1852),  7  Ex.  409, 
21  L.  J.  Ex.  117,  is  the  converse  of  the  principal  case.  The  defendant 
corapanv,  through  their  solicitor,  hired  rooms  from  the  16th  December, 
1848,  when  they  vacated  the  premises,  and  left  the  keys  in  the  doors, 
but  gave  no  notice  to  quit.  The  case  was  outside  the  statutory  powers 
enabling  the  directors  to  make  parol  contracts.  It  was  held  that  pos- 
session beyond  the  16th  December,  1847,  did  not  make  the  corpora- 
tion tenants  from  year  to  year,  but  that  the  company  were  only  liable 
for  use  and  occupation,  for  the  period  daring  which  they  had  had  actual 
possession,  and  that  they  were  not  liable  for  rent  beyond  the  16th  of 
December,  1848. 

The  rule  in  the  principal  case  was  recognised  and  applied  in  Aub-^ 
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traliaUy  &c.  Navigation  Company  v.  Marzetti  (1855),  11  Ex.  22%j  24 
L.  J.  Ex.  273. 

In  Crook  v.  Corporation  of  Seaford  (L.  C.  1871),  L.  R.  6  Ch.  651, 
25  L.  T.  1,  19  W.  R.  938,  a  corporation  was,  on  the  ground  of  acqui- 
escence held  bound  by  an  agreement  not  under  seal;  and  specific  per- 
formance of  the  contract  was  decreed. 

In  Mayor  of  Kidderminster  v.  Hardwick  (1873),  L.  R.,  9  Ex.  13,  43 
L,  J.  Ex.  9,  29  L.  T.  612,  22  W.  R.  160,  the  corporation  had  put  up 
certain  tolls  for  sale  by  auction.  The  defendant  was  the  highest 
bidder,  and  was  declared  to  be  the  purchaser.  He  signed  an  agree- 
ment, and  paid  a  month's  rent  in  advance,  as  stipulated  by  the  condi- 
tions. On  the  4th  August  the  defendant  wrote  stating  that  he  could 
not  complete;  and  on  the  7th  August,  the  plaintiffs,  by  a  resolution, 
which  was  entered  on  the  minutes  under  seal,  adopted  the  report  of 
a  committee,  that  the  tolls  had  been  sold  to  the  defendant  at  a  rent  of 
£350,  and  that  he  had  paid  a  deposit.  In  an  action  for  breach  of  the 
agreement  judgment  was  entered  for  the  defendant.  The  distinction 
between  these  two  cases  is  that  there  was  a  part  performance  in  Crook 
V.  Corporation  of  Seaford,  and  none  in  the  Kidderminster  Case,  for 
Hardwick  never  took  possession  or  exercised  rights  of  ownership. 

The  rule  was  again  discussed  in  Melbourne  Banking  Corporation  v. 
Brougham  (P.  C.  1879),  4  App.  Gas.  156,  51  L.  J.  P.  C.  Qb,  46  L.  T. 
603,  30  W.  R.  925.  In  that  case  an  agreement  not  under  seal  provided 
that  an  equity  of  redemption  should  be  released  to  the  bank,  who  were 
the  mortgagees  of  an  estate,  and  that  in  consideration  of  the  release 
the  bank  should  not  prove  a  debt  against  an  insolvent  estate.  The 
release  was  duly  executed,  and  the  bank  accepted  the  position  by  not 
carrying  in  any  proof.  In  an  action  to  set  aside  this  release,  and  to 
have  certain  accounts  taken  against  the  bank  as  mortgagees,  it  was 
argued  that  the  consideration  had  failed,  as  the  bank  could  repudiate 
the  agreement,  which  was  not  under  seal,  and  carry  in  a  proof.  This 
argument  was  rejected  by  the  Judicial  Committee,  who  pointed  out  in 
their  judgment,  that,  as  the  contract  had  been  executed,  a  Court  of 
Equity  would  have  held  the  bank  to  it. 

In  considering  the  question  of  ratification  the  rule  must  be  observed 
that  there  can  be  no  ratification  of  a  contract  which  is  of  such  a  character 
that  it  could  not  originally  have  been  entered  into  for  want  of  capacity. 
One  branch  of  the  rule  was  discussed  in  Ashbury,  &c.  Co.  v.  Richi,  2 
R.  C.  304.  The  cases  on  the  subject  of  ratification  by  a  corporation  of 
a  contract  entered  into  by  their  agent,  where  no  question  of  capacity 
to  contract  can  be  raised,  are  numerous  and  conflicting,  and  it  cannot 
be  said  that  the  point  is  settled.  See  the  remarks  of  Lord  Blackburn 
and  of  LiNDLET,  L.  J.,  in  Young  &  Co,  v.  Mayor ^  &c»  of  Royal  Lea- 
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mington  Spa  (H.  L.  1883,  C.  A.  1882),  8  App.  Cas.  617,  52  L.  J.  Q. 
B.  713,  49  L.  T.  1,  31  W.  R.  925;  8  Q.  B.  D.  579,  51  L.  J.  Q.  B.  392, 
46  L.  T.  bob,  30  W.  R.  500. 

There  is  another  class  of  cases  in  which  it  has  been  held  that  the 
provisions  of  a  statute  requiring  a  seal  to  validate  a  contract  were 
obligatory.  The  Public  Health  Act  1875,  (38  &  39  Vict  c.  ^),  s. 
174  (1)  is  an  example  of  this,  and  enacts  that  ''every  contract  made  by 
an  urban  authority  whereof  the  value  or  amount  exceeds  £50  shall  be 
in  writing  and  sealed  with  the  common  seal  of  such  authority."  This 
has  been  held  to  extend  to  a  contract  struck  at  by  this  enactment, 
although  the  contract  was  entered  into  by  an  agent  duly  appointed 
under  a  common  seal,  and  the  authority  has  had  the  full  benefit  of 
the  stipulations  of  the  contract  in  its  behalf.  Young  &  Co,  v.  Mayor , 
&c.  of  Rogal  Leamington  Spa  (H.  L.  1883),  8  App.  Cas.  517,  52 
L.  J.  Q.  B.  713,  49  L.  T.  1,  31  W.  R.  925. 

In  Melius  v.  Shirley  Local  Board  (1885),  14  Q.  B.  D.  911,  54  L.  J. 
Q.  B.  403,  52  L.  T.  544,  a  question  arose  as  to  the  effect  of  a  sealing 
after  part  of  the  work  had  been  executed.  The  contract  was  one  which 
was  required  by  statute  to  be  made  under  seal,  by  reason  of  the  value 
or  amount  exceeding  £50.  The  plaintiffs  had  performed  part  of  the 
work  exceeding  in  value  £50,  and  then  required  the  defendant  to  affix 
the  corporate  seal  to  the  contract.  This  was  done  by  the  defendants, 
who  believed  that  the  contract  was  beneficial  to  the  ratepayers.  Cavb 
J.,  held  that  as  part  of  the  work  was  unperformed  when  the  seal  was 
affixed,  it  afforded  a  consideration  for  affixing  the  seal,  that  the  defend- 
ants were  able  to  make  a  good  contract  under  the  Public  Health 
Act  1875,  (38  &  39  Vict.  c.  55),  s.  174,  and  that  the  defendants  were 
entitled  to  recover  the  whole  price.  In  the  Court  of  Appeal  this  de- 
cision was  reversed  on  the  ground  that  the  contract  was  void  by  the 
Public  Health  Act  1875,  as  one  of  the  plaintiffs  was  disqualified  from 
contracting  with  the  board,  he  being  their  surveyor:  see  16  Q.  B.  D. 
446,  55  L.  J.  Q.  B.  143,  53  L.  T.  810,  34  W.  R.  187. 

The  general  rule  that  a  corporation  can  only  contract  under  seal  is 
also  subject  to  the  exception  noticed  in  South  of  Ireland  Colliery 
Company  V,  Waddle,  No.  30  of  "Contract,"  6  R.  C.  315.  The  rule 
there  laid  down  was  applied  to  a  case  of  a  municipal  corporation,  which 
acted  as  dock  owner.  Wells  v.  Mayor,  &e,  of  Kingston-upon-Hull 
(1875),  L.  R.,  10  C.  P.  402,  44  L.  J.  C.  P.  257,  32  L.  T.  615,  23  W.  R. 
562  (referred  to  in  the  Notes  to  No.  30  of  "Contract,"  6  R.  C.  324). 

AMERICAN  NOTES. 
In  Moore  v.  Mayor,  fl*c.,  73  New  York,  238 ;  29  Am.  Rep.  134,  it  appeared 
that  the  common  council  of  New  York,  in  pursuance  of  its  general  power8» 
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passed  an  ordinance  directing  the  paying  of  a  certain  street,  bat  in  violation 
of  the  charter  failed  to  give  notice  thereof  in  all  the  corporation  newspapers. 
A  contractor  duly  and  in  good  faith  performed  the  work.  In  an  action  on  the 
contract,  held  that  the  omission  to  publish  in  the  prescribed  manner  was  a 
mere  irregularity,  not  affecting  the  jurisdiction  of  the  common  council  to 
award  the  contract ;  and  the  contractor  having  acted  in  good  faith  and  re- 
liance on  the  regularity  of  the  proceedings,  the  city,  having  accepted  and 
received  the  benefit,  was  estopped  from  denying  the  regularity  of  the  proceed- 
ings in  that  respect.    The  Court  observed:  — 

^  It  would  be  a  hardship  if  one  who  has  entered  into  a  contract  upon  invita- 
tion with  a  board  competent  to  contract  for  work  authorised  by  an  ordinance 
regularly  passed  with  all  the  formalities  required  by  law  and  apparently  valid, 
and  without  any  patent  or  discemibly  latent  defect  in  any  manner  affect- 
ing its  regularity  or  validity,  had  in  good  faith  performed  his  contract  at 
great  cost,  and  whose  work,  having  been  accepted  by  the  city,  had  gone  into 
use  for  public  purposes,  should  be  held  to  have  forfeited  aU  right  to  compen- 
sation upon  the  technical  ground  suggested.  The  public  and  all  dealing  with 
the  corporate  authorities  have  the  right  to  assume  that  an  ordinance  upon  a 
subject  of  ordinary  municipal  legislation,  passed  with  all  the  forms  of  law, 
and  valid  so  far  as  the  journals  of  the  common  council  disclose,  is  a  valid  law, 
and  not  void  by  reason  of  some  latent  and  undiscoverable  defect,  unknown  to 
all  save  to  the  common  council,  who  publish  the  ordinance  as  a  valid  law  of 
the  city,  and  invite  the  public  to  respect  it  and  act  upon  the  faith  of  it. 

"  Individuals  dealing  with  municipal  authorities  may,  without  incurring 
extra  hazard,  assume  that  acts  of  the  general  government  body  within  their 
general  powers,  which  are  published,  represented  and  held  out  as  valid,  with 
invitations  to  individuals  to  enter  into  engagements  and  expend  money  and 
labour  on  the  faith  of  them,  are  in  fact  as  represented,  and  to  deal  upon  the 
faith  of  such  assumption,  and  the  corporation,  having  received  the  fruits  of 
engagements  entered  into  on  the  faith  of  such  representations,  should  be 
estopped  from  alleging  a  mere  irregularity  to  avoid  them. 

"  It  is  indispensable  to  any  government.  State  or  municipal,  that  fuU  faith 
and  credit  be  given  to  the  acts  of  the  governing  body,  and  that  individuals  having 
occasion  to  deal  with  agents  of  the  government  should  be  permitted  to  regard 
the  acts  of  the  government  valid,  in  the  absence  of  any  apparent  defect,  either 
in  the  power  or  the  manner  of  its  exercise.  If  the  act  is  not  within  the  gen- 
eral powers  of  the  municipality  or  its  governing  body  the  case  would  be  dif- 
ferent, for  every  one  dealing  with  the  agents  of  the  municipality  is  bound  to 
know  the  limits  of  that  power.  It  is  not  allowable  however  for  a  municipal 
corporation  to  perpetrate  a  fraud  upon  those  contracting  with  it  upon  the 
faith  of  its  laws  and  ordinances,  apparently  valid  and  represented  as  such,  by 
repudiating  them  upon  the  allegation  of  some  technical  and  formal  irregu- 
larity in  their  adoption,  an  omission  of  some  collateral  act,  some  formality 
prescribed  by  statute,  not  of  the  substance  of  the  power  or  jurisdictional  in 
its  character." 

"  We  have  authority  for  saying  that  defences  based  upon  mere  irregu- 
larities in  the  making  of  contracts  by  municipal  corporations,  or  non-compli- 
VOL.  vn. — 24 
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ance  with  preliminary  requirements  not  going  to  the  question  of  power,  are 
not  favoured  by  the  courts,  even  in  respect  to  obligations  foreign  to  the  pur- 
poses of  the-  corporation  and  extraordinary  in  their  nature,  the  power  to  in- 
cur which  must  be  strictly  pursued,  as  an  issue  of  bonds  in  aid  of  railroads 
and  kindred  objects.  Knox  County  v.  Aspinwall^  21  Howard  (U.  S.),  539; 
Moran  v.  Commissioners,  2  Black  (U.  S.),  722;  Bissell  v.  City  ofJeffersonviUe, 
24  Howard  (U.  S.),  287;  Marsh  v.  FuUon  County,  10  Wallace  (U.  S.),  676. 

"  The  unauthorized  acts  of  city  authorities,— that  is,  those  ultra  vires,  in  the 
sense  that  they  are  not  within  the  general  powers  conferred,  —  are  not  binding 
on  the  corporation,  and  corporations  are  not  estopped  by  acts  of  corporate  agents 
strictly  ultra  vires,  A  city  may  set  up  as  a  defence  its  own  want  of  power 
under  its  charter  or  contract,  but  in  favour  of  bond  fide  holders  of  its  negoti- 
able securities,  and  by  parity  of  reasoning  those  innocently  dealing  with  it, 
and  in  good  faith  parting  with  property  and  expending  money  for  its  benefit, 
it  may  be  estopped  to  avail  itself  of  irregularities  in  the  exercise  of  the  power 
conferred.'*    This  seems  to  be  a  leading  case  and  is  frequently  cited. 

The  Moore  case  was  cited  and  its  principle  applied  to  the  case  of  an  at- 
tempted amendment  of  the  record  of  a  town  meeting  vote,  in  Sawyer  v.  Man- 
Chester,  ^c.  R,  Co,,  62  New  Hampshire,  185;  13  Am.  St.  Rep.  5il. 

The  same  doctrine  was  applied  in  Seymour  v.  Spring  Forest  Cem.  Assn,,  144 
New  York,  333;  26  Lawyers*  Rep.  Annotated,  859,  where  persons  sold  land  to 
the  company  and  took  its  bonds  in  payment.  The  Court  said :  "  There  were 
some  alleged  technical  irregularities  in  the  issue  of  the  bonds.  These  repre- 
sented the  purchase  price  of  the  land  which  the  corporation  bought  and  kept, 
and  were  its  promise  to  pay,  which  it  could  not  justly  repudiate.  That  kind 
of  plunder  which  holds  on  to  the  property,  but  pleads  the  doctrine  of  ultra  vires 
against  the  obligation  to  pay  for  it,  has  no  recognition  or  support  in  the  laws 
of  this  State.  Whitney  Arms  Co,  v.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504; 
Duncombv,  New  York,  H,  (r  N.  R,  Co.,  84  N.  Y.  199 ;  Woodruffs,  Erie  R.  Co,, 
93  N.  Y.  619.  That  no  formal  resolution  of  purchase  was  produced  from  the 
minutes  of  the  corporation  does  not  prove  that  there  was  none,  and  if  in  fact 
there  was  none,  because  the  agi-eement  to  that  effect  preceded  by  a  day  or  two 
the  actual  filing  of  the  corporate  certificate,  at  least  the  corporation  ratified 
the  proposed  contract ;  for  it  accepted  the  deeds,  took  possession  of  the  prop- 
erty, has  sold  it  in  burial  lots,  has  kept  it  and  its  proceeds  for  more  than  thirty 
years,  and  put  utterly  out  of  its  power,  by  its  own  acts,  any  possible  restora- 
tion.    It  must  therefore  pay,  or  its  possession  becomes  a  robbery." 

Mr.  Morawetz's  12th  Rule  (Private  Corporations,  sect.  100)  is  :  "  If  a  con- 
tract entered  into  by  a  corporation  has  been  performed  by  either  of  the  par- 
ties, the  other  party  cannot  set  up  as  a  defence  to  an  action  for  the  breach  of 
such  contract  that  the  corporation  had  no  authority  to  enter  into  it."  He 
makes  the  operation  of  the  doctrine  reciprocal. 

It  has  even  been  held  that  acts  in  excess  of  the  charter  jHJwers,  but  not  ex- 
pressly prohibited  by  the  charter,  may  thus  be  upheld.  Bradley  v.  Ballard, 
55  Illinois,  413 ;  8  Am.  Rep.  656 ;  Newburg  Petroleum  Co.  v.  Wcare,  27  Ohio 
State,  343 ;  St.  Louis  v.  St.  Louis  Gaslight  Co.,  70  Missouri,  69;  Arnot  v.  Erie 
By,  Co.,  67  New  York,  815. 
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The  doctrine  was  applied  to  a  case  of  city  bonds,  issued  without  authority 
but  not  prohibited^  in  Hitchcock  v.  Galveston,  96  United  States,  341 :  <<  Having 
received  benefits  at  the  expense  of  the  other  contract  party,  it  cannot  object 
that  it  was  not  empowered  to  perform  what  it  promised  in  return,  in  the 
mode  in  which  it  promised  to  perform.*' 

^  Corporations  as  much  as  individuals  are  bound  to  good  faith  and  fair 
dealing,  and  the  rule  is  well  settled  that  they  cannot  by  their  acts,  representa- 
tions, or  silence  involve  others  in  onerous  engagements,  and  then  turn  around 
and  disavow  their  acts,  and  defeat  the  just  expectations  which  their  own  con- 
duct has  superinduced."  Chicago,  jrc.  R.  Co.  v.  Howard^  7  Wallace,  (U.  S. 
Sup.  Ct),  8d2. 

The  subject  of  tdtra  vires,  however,  is  much  vexed  in  this  country.  See 
Beach  on  Public  Corporations,  sect.  217,  et  seq. ;  Dillon  on  Municipal 
Corporations. 

Where  a  town  has  issued  its  bonds  to  aid  in  the  construction  of  a  railway, 
and  the  railway  has  been  constructed  on  the  faith  of  them,  it  cannot  deny 
that  the  petition  for  the  election  to  consider  the  question  of  the  issue  was 
signed  by  the  requisite  number  of  taxpayers.  Hutchinson,  jrc.  R.  Co.  v.  Com*rs, 
48  Kansas,  70 ;  15  Lawyers'  Rep.  Annotated,  401,  citing  many  cases,  —  a  very 
learned  review.  The  same  principle  in  Nelson  v.  Haywood  County^  87  Ten- 
nessee, 781 ;  4  Lawyers'  Rep.  Annotated,  648.  And  in  Sawyer  v.  Manchester, 
^c.  R.  Co.,  62  New  Hampshire,  135 ;  13  Am.  St.  Rep.  541,  in. similar  circum- 
stances it  was  held  that  the  clerk's  record  of  the  proceedings  of  a  town  meet- 
ing could  not  be  amended  to  the  prejudice  of  purchasers  of  the  bonds. 

In  Wright  v.  HugJies,  119  Indiana,  824;  12  Am.  St.  Rep.  412,  it  was  held 
that  the  doctrine  of  ultra  vires  applies  to  corporations  only  in  their  relations 
to  the  State,  and  is  never  entertained  where  it  will  injure  innocent  third  per- 
sons, such  as  mortgagees.  The  Court  said :  "  Where  a  corporation  makes  a 
contract  that  is  in  excess  of  its  chartered  powers,  it  may  well  be  that  while 
the  agreement  remains  wholly  executory  it  cannot  be  enforced.  So  long  as 
the  contract  is  unexecuted  it  does  not  estop  the  corporation,  because  the 
power  of  a  corporation,  like  that  of  a  person  under  a  legal  disability,  cannot 
be  enlarged  by  the  mere  form  of  a  contract  which  it  had  no  capacity  to  make. 
The  doctrine  of  ultra  vires  may  be  appealed  to  in  such  a  case  to  resist  the 
enforcement  of  a  contract.  It  would  be  oanTing  that  doctrine  to  an  un- 
warranted extent  however  to  hold  that  a  corporation  might  obtain  the  money 
of  another,  and  with  the  fruits  of  the  contract  in  its  treasury,  interpose  the 
defence  of  ultra  vires,  or  having  used  the  money  with  the  consent  or  acquies- 
cence of  its  stockholders,  ask  that  the  lender  be  restrained  from  collecting  it 
back  on  the  ground  that  the  money  had  been  obtained  in  violation  of  the 
charter  of  the  corporation.  Like  natural  persons,  corporations  must  be  held 
to  the  observance  of  the  recognized  principles  of  common  honesty  and  good 
faith,  and  these  principles  render  the  doctrine  of  ultra  vires  unavailing  when 
its  application  would  accomplish  an  unjust  end,  or  result  in  the  perpetration 
of  a  legal  fraud.  After  a  corporation  has  received  the  fruits  which  grow  out 
of  the  performance  of  an  act  ultra  vires,  and  the  mischief  has  all  been  accom- 
plished, it  comes  with  an  ill  grace  then  to  assert  its  want  of  power  to  do  the 
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act  or  make  the  contract,  in  order  to  escape  the  performance  of  an  obligation 
it  has  assumed."  Precisely  the  same  doctrine  was  held  in  Skennan  Center 
Town  Co.  v.  Morrisy  43  Kansas,  282 ;  19  Am.  St.  Rep.  134,  where  ultra  vires 
and  informality  were  both  urged.  The  same  distinction  between  executory 
and  executed  contracts  was  declared  to  prevaiL  And  so  in  Holmes,  f^c.  Co.  y. 
Metal  Co.,  127  New  York,  252 ;  24  Am.  St.  Rep.  448,  where  a  corporation  had 
ultra  vires  bought  stock  of  another  corporation,  the  same  distinction  was 
drawn.  And  so  in  Long  v.  Georgia  P.  Ry.  Co.,  91  Alabama,  519 ;  24  Am.  St. 
Rep.  931. 

The  rule  of  ultra  vires  is  held  more  strictly  in  respect  to  municipal  corpo- 
rations than  to  others.  So  it  has  been  held  that  school  district  officers  cannot 
bind  the  district  for  money  borrowed  and  expended  in  improvements  with- 
out lawful  authority.  Young  v.  Board  of  Education,  54  Minnesota,  385 ;  40 
Am.  St.  Rep.  340 ;  and  to  the  same  effect,  Newberry  v.  Fox,  37  Minnesota,  141 ; 
5  Am.  St.  Rep.  880 ;  Clark  v.  Des  Moines,  19  Iowa,  199 ;  87  Am.  Dec.  423 ; 
McDonald  v.  Mayor,  68  New  York,  23 ;  23  Am.  Rep.  144 ;  Malthewson  v.  Grand 
Rapids,  88  Michigan,  558 ;  26  Am.  St.  Rep.  299 ;  Goose  Ricer  Bk.  v.  Willow 
Lake  School  Township,  1  North  Dakota,  26 ;  26  Am.  St.  Rep.  605 ;  Nashville  v. 
Sutherland  fr  Co.,  92  Tennessee,  335;  36  Am.  St  Rep.  88;  ZottmanY.  San 
Francisco,  20  California,  96 ;  81  Am.  Dec.  96 ;  Hasbrouck  v.  Milwaukee,  13 
Wisconsin,  37 ;  80  Am.  Dec.  718.  In  the  North  Dakota  case  above  cited  a 
recovery  was  denied  to  a  school  teacher  for  services  rendered,  where  he  had 
not  the  certificate  of  qualification  required  by  statute,  and  was  by  statute  for- 
bidden to  teach,  and  such  employment  was  declared  void  by  the  statute,  thus 
furnishing  the  case  of  an  illegal  and  prohibited  contract,  "  a  distinction  which 
has  been  often  overlooked."  (2  Dillon  on  Municipal  Corporations,  sect.  936.) 
A  case  of  this  kind  was  McDonald  v.  Mayor,  supra,  where  the  city  was  held 
not  liable  for  materials  purchased  by  its  officer  and  used  in  repairing  its  streets, 
where  the  charter  directions  as  to  contracting  were  not  followed,  and  the  charter 
prohibited  the  city  from  incurring  liability  except  in  the  specified  manner. 

In  Merchants'  Bank  v.  State  Bank,  10  Wallace  (U.  S.  Sup.  Ct.),  644,  Mr. 
Justice  S  A  WAYNE  observed;  "Where  a  party  deals  with  a  corporation  in 
good  faith,  the  transaction  is  not  ultra  vires,  and  he  is  unaware  of  any  defect 
of  authority  or  other  irregularity  on  the  part  of  those  acting  for  the  corpora- 
tion, and  there  is  nothing  to  excite  suspicion  of  such  defect  or  irregularity, 
the  corporation  is  bound  by  the  contract  although  such  defect  or  irregularity 
exists.  If  the  contract  can  be  valid  under  any  circumstances,  an  innocent 
party  in  such  a  case  has  a  right  to  presume  their  existence,  and  the  corpora- 
tion is  estopped  to  deny  them.  .  .  .  The  rule  proceeds  upon  the  consideration 
that  the  author  of  the  misfortune  shall  not  himself  escape  the  consequences 
and  cast  the  burden  upon  another."  And  it  was  held  that  if  a  cashier,  with- 
out authority,  bought  coin  for  his  bank,  and  it  went  into  the  ftmds,  the  bank 
was  liable  on  the  contract. 

In  Connecticut  R.  Sav.  Bank  v.  Fiske,  60  New  Hampshire,  363,  it  was  held 
that  a  bank  was  liable  for  money  lent  to  it  in  excess  of  its  legal  power  to 
borrow.  "  The  statutory  prohibition  of  the  contraction  of  debt  did  not 
authorize  the  company  to  keep  without  repayment  the  money  it  was  for- 
bidden to  hire." 


K.  C.  VOL.  Vn.]      SECT.  III.  —  CONTRACTS  AND   PEOPERTY.  373 

Ko.  18.  —  AxnoUL  t.  llayor,  &o.  of  GraTMend,  86  L.  J.  Ch.  770.  —  Hula. 

In  Pneumatic  Gas  Co,  v.  Berryy  1 13  U.  S.  322,  it  was  held  that  a  Court  of  equity 
will  not,  at  the  suit  of  a  corporation,  set  aside  a  lease  fairly  made  by  it  to  one 
of  its  directors,  more  than  seven  years  before  objection  was  made  to  it,  and 
which  has  been  repeatedly  ratified,  and  after  a  release  of  all  claims  has  been 
executed  by  the  corporation  after  a  full  and  final  settlement  between  the  par- 
ties, although  the  lease  was  in  excess  of  the  corporate  powers.  Mr.  Justice 
Field  observed : ''  A  Court  of  equity  does  not  listen  with  much  satisfaction  to 
the  complaints  of  a  company  that  transactions  were  illegal  which  had  its 
approval,  which  were  essential  to  its  protection,  and  the  benefits  of  which  it 
has  fully  received."  To  the  same  effect,  Batelle  v.  N,  W,,  (fc.  Cement  Co., 
37  Minnesota,  89 ;  Knowles  v.  Duffy,  40  Hun  (New  York  Supreme  Ct),  485 ; 
Santa  Cruz  R.  Co,  v.  Spreckles,  65  California,  193 ;  HiU  v.  NUbet,  100  Indiana, 
341 ;  Gano  v.  Chicago^  Sfc.  By.  Co.  60  Wisconsin,  12 ;  Dewey  v.  Toledo,  frc.  R. 
Co,,  91  Michigan,  351. 

In  Com,  V.  Reading  Sav,  Bk.,  137  Massachusetts,  431,  it  was  held  that  if  the 
treasurer  of  a  savings  bank  assigns  a  mortgage  of  land  belonging  to  the  bank, 
exhibiting  a  copy  of  the  vote  of  the  trustees,  signed  by  him  as  secretary, 
authorizing  the  transfer,  and  receives  the  consideration  therefor,  the  bank  is 
estopped  from  denying  the  vote. 

The  same  doctrine  was  held  in  Wood  v.  Corry  Water  Works,  44  Federal 
Reporter,  146 ;  12  Lawyers'  Reports  Annotated,  168,  in  respect  to  the  omis- 
sion of  formalities  in  the  execution  of  a  mortgage,  founded  on  Pennsylvania 
State  decisions.     See  Guckert  v.  Hacke,  159  Pennsylvania  State,  303. 


No.  13.  — AENOLD  v,  MAYOR,  &a  OF  GRAVESEND. 
(CH.  1856.) 

RULE. 

The  consent  of  the  Lords  Commissioners  of  the  Treasury 
to  the  alienation  of  the  property  of  a  corporation,  required 
by  the  Municipal  Corporations  Act  1835  (5  &  6  Will.  IV. 
c.  76),  s.  94,  substantially  re-enacted  by  45  &  46  Vict.  c.  50, 
ss.  108  and  236,  is  properly  given  by  a  letter  signed  by 
the  secretary  to  the  Treasury.  Such  consent  is  ineffectual 
beyond  the  purposes  specified  in  the  memorial  on  which  it 
is  founded. 

Arnold  v.  Mayor,  ftc.  of  Oravesend. 

25  L.  J.  Ch.  776-779  (s.  c.  2  K.  &  J.  574 ;  2  Jar.  N.  S.  703). 

Corporation,  —  Property,  —  Alienation. 
The  consent  of  the  Lords   Commissioners  of  the  Treasury  to  the   [776] 
alienation  of  the  property  of  a  corporation  required  by  the  94th  section 
of  the  Municipal  Corporations  Act  is  sufficiently  signified  by  a  letter  signed 
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by  their  secretary.  Such  consent  can  authorize  no  alienation  or  charge  of 
the  corporate  property  further  than  is  specified  in  the  meoioriai  on  which  it 
is  founded. 

A  judgment  entered  up  against  a  corporation  for  a  debt  contracted  subse- 
quently to  the  Municipal  Corporations  Act  is  no  charge  upon  any  part  of  the 
corporate  property  not  authorized  to  be  charged  therewith  in  the  manner 
pointed  out  by  the  04th  section  of  the  Act. 

In  1844,  the  council  of  the  mayor,  aldennen,  and  burgesses  of 

the  borough  of  Gravesend,  applied  to  the  Lords  Commissioners  of 

the  Treasury,  under  the  94th  section  of  the  5  &  6  Will.  IV.  c. 

76,  for  permission  to  effect  a  mortgage  of  part  of  their 

[*777]  *  property.     That  permission  was  granted  to  them  by  a 

letter  in  the  following  form:  — 

"  9th  February,  l&U. 

"  My  Lords  are  pleased  to  approve  of  the  council  raising  a  sum 
of  money,  not  exceeding  £2500,  by  mortgage  of  such  part  of  the 
corporate  property  as  they  shall  think  proper,  for  the  purpose  set 
forth  in  their  former  memorial." 

This  letter  was  signed  by  the  secretary  to  the  Lords  Com- 
missioners. 

By  indenture  of  mortgage,  dated  the  21st  of  June,  1844,  the 
mayor,  aldermen  and  burgesses  of  Gravesend,  in  pursuance  of  the 
permission  contained  in  this  letter,  mortgaged  part  of  the  corporate 
property  situate  in  the  parish  of  Milton  next  Gravesend,  to  James 
Matthews,  Edmund  Pallister,  and  Gardiner  More  Cutmore,  to 
secuiB  £2500  and  interest 

On  the  20th  of  August,  1851,  £2400  of  the  mortgage-money 
being  still  due,  the  mayor,  aldermen  and  burgesses  executed  a 
warrant  of  attorney,  authorizing  Pallister  (who  had  survived  his 
co-mortgagees)  to  enter  up  judgment  against  them  for  £4800, 
subject  to  defeasance  on  payment  of  £2400  and  interest  Judg- 
ment was  accordingly  entered  up,  and  registered  on  the  10th  of 
November,  1851. 

On  the  20th  of  March,  1852,  Arnold  registered  a  judgment 
against  the  mayor  and  corporation  for  a  debt  incurred  prior  to  the 
Municipal  Corporations  Act,  and  on  the  22nd  of  April,  1856, 
obtained  a  decree  in  a  suit  instituted  by  him,  declaring  that  his 
judgment  was  a  charge  in  equity  upon  all  the  property  of  the  cor- 
poration, whether  acquired  before  or  after  the  Municipal  Corpora- 
tions Act,  and  a  receiver  was  appointed  under  the  decree.     Arnold 
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V.  The  Mayor  and  Corporation  of  Gravesend,  25  L.  J.  Ch.  530. 
The  plaintiff  Fallister  then  filed  his  bill,  claiming  a  charge  upon 
all  the  property  of  the  corporation,  by  virtue  of  his  judgment,  and 
praying  for  a  receiver  of  the  rents  of  the  lands  not  comprised  in 
the  mortgage.  By  a  petition  presented  in  the  cause,  Pallister  also 
prayed  for  a  declaration  that  he,  as  mortgagee,  was  entitled  to  the 
receipt  of  the  rents  and  profits  of  the  estates  comprised  in  his 
mortgage,  and  for  an  inquiry  as  to  the  nature  and  extent  of  his 
estate  and  interest  in  the  property  of  the  corporation,  over  which 
a  receiver  had  been  appointed. 

The  petition  came  on  to  be  heard  with  the  motion  for  a 
receiver, 

Mr.  Cairns  and  Mr.  Southgate,  for  the  plaintiff  Fallister, 
referred  to  Hawkins  v.  Gathercole,  24  L.  J.  Ch.  332;  Doe  d. 
Parr  v.  Roe,  1.  Q.  B.  700;  1  Gale  &  David.  220;  10  L.  J.  (n.  s.) 
Q.  B.  317 ;  Yates  v.  Aston.  4  Q.  B.  182 ;  3  Gale  &  David.  351 ; 
12  L.  J.  Q.  B.  160;  Arnold  v.  RUge,  13  C.  B.  745;  22  L.  J. 
C.  P.  235 ;  Pallister  v.  The  Mayor,  &c.  of  Gravesend,  19  L.  J.  C. 
P.  358;  1&2  Vict.  c.  110,  s.  13. 

Mr.  Bolt  and  Mr.  Speed,  for  Arnold,  contended  that  there  had 
not  been  a  sufficient  compliance  with  the  94th  section  of  the 
Municipal  Corporations  Act  (5  &  6  Will.  IV.  c.  76),  which  re- 
quires the  approbation  of  three  of  the  Lords  Commissioners  of 
the  Treasury,  and  that,  the  debt  having  been  incurred  subse- 
quently to  the  passing  of  the  Act,  the  judgment  was  not  a  charge 
upon  the  subsequently  acquired  property.* 

1  By  the  94th  section  of  the  Act  it  is  terms  and  conditions  than  those  hereinhe- 

enacted,  '*  That  it  shall  not  be  lawful  for  fore  mentioned,  any  of  the  said  lands,  tene- 

the  council  of  any  body  corporate  to  be  ments,  or  hereditaments,  it  shaU  be  lawful 

elected  under  this  act  to  sell,  mortgage,  or  for  such  council  to  represent  the  circum- 

alienate  the  lands,  tenements,  or  heredita-  stances  of  the  case  to  the  Lords  Commis- 

ments  of  the  said  body  corporate,  or  any  sioners  of  His  Majesty's  Treasury ;  and  it 

part  thereof,  except  in  pursuance  of  some  shall  be  lawful  for  such  council,  with  the 

COTenant,  contract,  or  agreement /;ona  ^cfs  approbation  of  the  said  Lords  Commis- 

made  or  entered  into  on  or  before  the  5th  sioners,  or  any  three  of  them,  to  sell,  alien- 

of  June  in  thin  present  year  (1835),  by  or  ate,  and  demise  any  of  the  lands,  tenements, 

on  behalf  of  the  body  corporate  of  any  and  hereditaments  of  the  said  tiody  corpo- 

botough,  or  of  some  resolution  duly  en-  rate  in  such  manner  andon  such  terms  and 

tered  in  the  corporation  books  of  such  conditions  as  shall  have  been  approved  by 

body  corporate  on  or  before  the  said  5th  the  said  Lords  Commissioners :  Provided 

of  June,  &c.  .  .  .  Provided,  nevertheless,  always,  that  notice  of  the  intention  of  the 

that  in  every  case  in  which  such  council  council  to  make  such  application  as  afore- 

shall  deem  it  expedient  to  sell  and  alienate,  said  shaU  be  fixed  on  the  outer  door  of  the 

or  to  demise  and  lease  for  a  longer  term  town  haU,  or  in  some  public  and  conspicu- 

than  thirty-one  years,  or  upon  different  cob  place  within  the  boroughi  one  calendar 
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Mr.  H.  Stevens,  for  the  corporation. 

Mr,  Hitchcock,  for  other  parties. 
Mr.  Cairns,  in  reply. 
[*778]  *WooD,  V.  C.  I  cannot  accede  to  the  view  taken  by 
those  who  opposed  this  claim  on  the  ground  that  the  con- 
sent of  the  Lords  Commissioners  of  the  Treasury,  signified  by  their 
officer,  is  not  the  consent  of  the  Lords  Commissioners.  I  think, 
under  the  94th  section,  it  is  perfectly  competent  for  them  to  give 
their  consent  in  any  manner  they  may  think  proper ;  and  the  fact 
of  such  consent  not  having  been  signed,  except  by  the  secretary, 
does  not  invaldiate  it.  I  think,  however,  that  the  memorial  to 
which  that  consent  was  given  should  be  produced ;  and  it  should 
be  shown,  at  the  same  time,  that  all  the  requisitions  as  to  publica- 
tion in  an  open  place,  and  other  matters  referred  to  and  specified 
in  the  clause  at  the  end  of  the  94th  section,  have  been  duly  com- 
plied with.  Then,  I  have  to  consider  the  next  objection :  that 
this  approval  was,  in  fact,  only  a  general  authority  to  the  cor- 
poration to  charge  any  of  their  lands,  and  that  it  did  not  specify, 
as  it  ought  to  have  done,  what  lands  they  might  charge  or 
mortgage,  in  particular.  Assuming,  first,  that  it  was  a  general 
authority,  I  must  say  I  think  a  general  authority  so  given,  in 
1844,  could  not  authorize  the  corporation  to  charge  all  their 
property,  in  favour  of  a  mortgagee,  six  or  seven  years  after, 
—  namely,  by  a  judgment  registered  in  1851.  But  I  think 
the  authority  was  not  general,  for  I  cannot  assume,  looking  at 
the  terms  of  the  letter,  that  the  approval  signified  by  it  was  any- 
thing more  than  an  approval  by  the  Lords  Commissioners  of  a 
mortgage  to  be  effected  by  the  council  of  some  portion  of  their 
lands,  "  for  the  purposes  set  forth  in  their  former  memorial ; "  that 
is,  of  such  particular  portion  as  the  council  might  think  fit,  but 
not  of  all  the  lands,  and  only  for  the  object  specified  in  the 
memorial.  I  do  not  think  the  Commissioners  intended  to  give 
any  approval  to  any  object  not  contained  in,  or  at  all  beyond  the 
memorial.  I  may  observe,  also,  that  the  very  requisition  of  the 
statute,  as  to  the  publication  of  the  contents  of  the  memorial,  and 
the  application  to  the  Treasury,  show  that  the  burgesses  were  to 

month  at  loaftt  before  such  application ;  snch  calendar  roontli,  and  shall  be  freely 

and  a  copy  of  the  memorial  intended  to  be  open  to  the  inspection  of  every  bni^ess  at 

ffent  to  the  said  Lords  Commissioners  shall  all  Teasonable  hours  dnring  the  same." 
be  kept  in  the  town  clerk's  office  dnring 
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have  the  means  of  satisfying  themselves  as  to  the  conduct  of  the 
council,  and,  if  they  thought  proper,  of  contesting  the  intended 
raising  of  the  money.  All  which  things  show  that  the  Com- 
missioners would  not  be  supposed  to  go  beyond  the  memorial 
submitted  to  them.  Then,  the  council,  having  acted  upon  this 
approval  or  a  memorial  previously  submitted  by  them  to  the 
Treasury,  cannot,  afterwards,  give  to  the  mortgagee  a  further 
charge  on  all  their  property,  by  way  of  a  judgment,  for  securing 
the  repayment  of  his  mortgage  debt  As  to  the  1  &  2  Vict 
c.  110.  &  13,  that  statute  gives  increased  rights  to  a  judgment 
creditor,  by  enlarging  his  remedies ;  but  then  the  property  sought 
by  him  to  be  charged  under  that  statute,  must  be  property  which 
is  capable  of  being  charged  within  the  meaning  of  the  13th  sec- 
tion, and  the  creditor  must  himself  be  a  person  who  may  charge 
it  Hawkins  v.  Gathercole.  And  here,  I  think,  the  plaintiff 
Pallister  is  not  a  creditor  who  can  have  a  charge  upon  the  estate 
of  the  corporation,  such  as  he  insists  upon.  Pallister's  debt  was 
incurred  by  the  corporation  subsequently  to  the  Municipal  Cor- 
porations Act,  — since  the  5th  of  June,  1835 ;  and  the  corporation 
has  no  power  to  subject  any  part  of  their  lands,  tenements,  or 
hereditaments  to  any  debt,  after  that  period,  without  the  sanction 
of  the  Lords  Commissioners  of  the  Treasury.  The  Lords  Com- 
missioners have  sanctioned  the  mortgage  to  Pallister,  but  they 
did  not  sanction  the  warrant  of  attorney  given  by  the  corporation 
to  Pallister,  in  1851,  to  enter  up  judgment  for  the  mortgage  debt 
I  am  of  opinion,  therefore,  that  the  plaintiff  Pallister  cannot,  by 
force  of  his  judgment,  give  to  his  debt  the  effect  of  a  general 
charge  upon  all  the  estates  of  the  corporation,  as  he  desires.  I 
must,  therefore,  refuse  the  motion  for  a  receiver,  but  not 
with  costs,  as  Pallister  *ha8  been  misled  by  the  prayer  of  [*779] 
Arnold's  bill,  which  prayed  relief,  subject  to  prior  judg- 
ments. The  petition  will  stand  over  for  the  production  of  the  me- 
morial, and  proofs  that  the  94th  section  of  the  Municipal  Cor- 
porations Act  has  been  complied  with  in  the  respects  I  have 
mentioned. 

ENGLISH  NOTES. 

At  the  common  law,  a  corporation  could,  unless  restrained  by  the 
express  terms  of  the  charter  or  by  necessary  implication,  acquire  and 
dispose  of  lands  and  other  property  in  the  same  manner  as  private 
individuals:  2  D'Anvers'  Abr.  tit.  Corporations G.  pi.  1  &  2;  Yin.  Ab. 
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tit.  Corporations  G.  pi.  2  &  3;  Com.  Dig.  tit.  Franchises,  F.  15,  16, 
17,  and  18.  A  crown  grant  to  the  men  or  inhabitants  of  D.,  heredidus 
et  sitccessoribus  suis^  rendering  a  rent,  for  anything  touching  these 
lands  the  inhabitants  are  incorporated;  D' An  vers'  Ab.  tit.  Corporations 
F.  pi.  4.  But  they  could  not  grant  the  lands  to  another;  ibid,  in  marg. 
citing  Cro.  El.  35.  A  similar  grant  hominibus  de  Islington  to  be  dis- 
charged of  a  toll,  would  incorporate  them,  but  would  not  entitle  the  cor- 
poration to  purchase :  ibid.  pi.  6. 

The  holding  of  land  by  corporations  was  found  at  an  early  date  to 
make  inroads  upon  the  policy  of  the  feudal  system.  The  first  difficul- 
ties arose  from  the  holding  of  lands  by  ecclesiastical  corporations,  and 
were  the  subject  of  legislative  enactment  in  Magna  Charta,  cap.  36. 
This  statute  only  applies  to  gifts,  but  was  extended  to  purchasers  by 
the  Act  De  Viris  Eeligiosis,  7  £d.  I.  The  policy  of  these  statutes  wai 
from  time  to  time  extended  to  other  holdings  in  mortmain,  and  is  em- 
bodied in  the  Municipal  Corporations  Act  1882  (45  &  46  Vict.  c.  50). 

The  power  of  alienation  at  the  common  law  was  absolute.  The 
Court  of  King's  Bench  would  not  grant  a  criminal  information  against 
the  members  of  a  corporation  for  misapplication  of  the  corporation 
property :  Rex  v.  Watson  (1788),  2  T.  R.  199, 1  R.  R.  461.  The  Court 
of  Chancery  would  only  entertain  an  application  respecting  the  prop- 
erty of  a  corporation  holding  to  charitable  uses :  Mayor,  &c,  of  CoU 
Chester  v.  Lowten  (1813) ,  1  Ves.  &  Bea.  226,  12  R.  R.  216.  The  abuses 
which  followed  this  disclaimer  of  jurisdiction  was  first  remedied  in  the 
Act  of  1836,  and  the  restrictions  thereby  imposed  were  continued  in 
the  Municipal  Corporations  Act  1882. 

The  restrictions  upon  the  common-law  right  of  a  corporation  to  a<5* 
quire,  hold  and  dispose  of  land  are  contained  in  part  V.  of  the  Act  of 
1882.  Local  Government  Board  has  been  substituted  for  Treasury  in 
the  following  passages,  by  reason  of  the  provisions  of  the  Local  Gov- 
ernment Act  1888  (61  &  52  Vict.  c.  41),  s.  72. 

A  Municipal  Corporation  may  contract  for  the  purchase  of  and  hold 
any  land  not  exceeding  in  the  whole  five  acres,  either  in  or  out  of  the 
borough,  and  thereon  erect  certain  specified  buildings  for  the  purpose 
of  the  borough,  sect.  105.  Where  a  corporation  has  not  power  to  pur- 
chase or  acquire  land,  or  to  hold  land  in  mortmain,  the  consent  of  the 
Local  Government  Board  is  necessary,  and  the  Board  are  to  approve 
of  the  terms  and  conditions  upon  which  the  land  is  to  be  acquired :  sect. 
107  (1).  Certain  of  the  provisions  of  the  Lands  Clauses  Consolidation 
Acts,  1846,  1860,  and  1869  are  extended  to  purchases  of  lands  under 
this  section:  sect.  107  (2).  Money  may  be  borrowed,  for  certain  pur* 
poses  specified  in  the  section,  on  the  security  of  any  corporate  land 
with  the  approval  of  the  Local  (Government  Board:  sect.  106* 
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Section  108  (1)  provides  in  general  terms:  ''The  council  shall  not, 
unless  authorised  by  Act  of  Parliament,  sell,  mortgage,  or  alienate  any 
corporate  land  without  the  approval  of  the  Local  Government  Board." 
Sub-section  (2)  provides  that  ''  the  council  shall  not,  unless  authorised 
by  Parliament,  lease  or  agree  to  lease  any  corporate  land  without  the 
approval  of  the  Board."  From  this  provision  are  excepted  certain 
leases  specified  in  the  same  sub-section.  Section  109  provides:  ''The 
council  may,  with  the  approval  of  the  Local  Government  Board,  dis- 
pose of  any  corporate  land,  either  by  way  of  absolute  sale,  or  by  way 
of  exchange,  mortgage,  charge,  demise,  lease,  or  otherwise,  in  such 
manner  and  on  such  terms  and  conditions  as  the  Treasury  approve.*' 

There  is  excepted  from  the  operation  of  the  Act  of  1882,  certain 
vested  rights  to  have  renewed  leases  granted.  This  right  must  have 
accrued  however  before  the  5th  of  June,  1835. 

Provision  is  made  by  the  Act  of  1882,  section  IIL,  for  working 
men's  dwellings  to  be  erected  on  corporate  land. 

There  are  other  statutes,  e.  ^.,  the  Public  Health  Act  1875,  the 
Housing  of  the  Working  Glasses  Act  1890,  which  empower  a  local 
authority  to  acquire  lands  for  the  purposes  of  the  Act. 

Corporations  are  empowered  to  raise  moneys  by  local  taxation.  The 
provisions  respecting  the  borough  rate  and  the  objects  upon  which  it 
may  be  expended  are  contained  in  part  VII.  of  the  Municipal  Corpora- 
tions Act  1882.  Under  the  earlier  Act  of  William  IV.  the  borough 
fund  was  a  trust  fund,  and  the  administrators  of  it  were  subject  to  the 
ordinary  jurisdiction  of  the  Court  of  Chancery  to  prevent  breaches  of 
trust  by  misapplication:  Attomei/'GenercU  v.  Farr  (H.  L.  1842),  8  CI. 
&  Fin.  409,  6  Jur,  245.  This  decision  seems  equally  applicable  to  the 
case  of  an  expenditure  not  justified  under  part  VIL  of  the  Act  of  1882. 
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Part  n.  —  CORPORATIONS  CONSTITUTED  FOR 
PUBLIC  PURPOSES  UNDER  SPECIAL  ACTS  OF 
PARLIAMENT. 

N.  B.  Under  the  modern  forms  of  these  Acts,  the  Companies  Clauses  Consolida- 
tion Act  1845  (8  &  9  Vict.  c.  16,  or  the  similar  Act  for  Scotland,  c.  17),  is  usually 
incorporated. 

No.  14  — HAMMERSMITH   RAILWAY  COMPANY  v. 

BRAND. 
(H.  L.  1869.) 

RULE. 

A  COMPANY  constituted  for  public  purposes  under  Spe- 
cial Act  incorporating  the  Lands  Glauses  Consolidation 
Act  1845  and  the  Railways  Clauses  Consolidation  Act  1845, 
may  bQ  authorized  to  exercise  its  powers  so  as  to  inflict 
injury  upon  third  persons. 

Hammersmiih  Bailway  Company  t.  Brand. 

L.  R.,  4  H.  L.  171-225  (s.  c.  88  L.  J.  Q.  B.  265;  21  L.  T.  238;  18  W.  R.  12). 

This  case  is  fully  reported  as  No.  9  of  "  Action"  (Right  of),  1  R 
C.  623.     The  notes  will  be  supplementary  to  those  there  given. 

ENGLISH  NOTES. 

The  rule  is  well  settled  by  the  principal  case  and  is  exemplified  by 
numerous  English  cases  referred  to  in  the  notes  to  that  case  (1  R.  C. 
662-664),  as  well  as  by  the  case  of  Vaughan  v.  Taff  Vale  Railway 
Company  and  cases  in  the  notes  there  (1  R.  C.  296-307).  The  prin- 
ciple is  unquestioned,  and  the  cases  generally  turn  on  the  point 
whether  the  particular  acts  of  damage  are  authorized  to  be  done,  and 
are  not  subjects  of  compensation  within  the  Acts. 

Further  cases  bearing  on  the  rule  are  the  following :  — 

In  Hopkins  v.  Great  Northern  Railway  Company  (C.  A.  1877),  2  Q. 

B.  D.  224,  46  L.  J.  Q.  B.  265,  36  L.  T.  898,  the  Court  of  Appeal  held 

(overruling  a  case  of   The    Queen  v.   Cambrian  Railway  Company 

(1871),  L.  R.,  6  Q.  B.  422,  40  L.  J.  Q.  B.  169,  25  L.  T.  84,  19  W.  R. 
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1138)  that  loss  of  the  traffic  of  a  ferry  owing  to  the  use  of  an  authorized 
foot-bridge  beside  a  railway  bridge  was  not  a  subject  of  compensation, 
the  injury  (if  any)  being  occasioned  not  by  the  construction  but  by 
the  user  of  the  bridge. 

Corporation  of  Farkdale  v.  West  (P.  C.  App.  1887),  12  App.  Cas. 
602,  was  a  case  in  which  the  effect  of  the  Consolidated  Eailway  Act 
(Canada)  1879  is  considered  and  discussed,  and  the  effect  assumed  to 
be  similar  to  that  of  the  English  Acts. 

HolUday  v.  Mayor,  &c,  of  Wakefield  (H.  L.  1890),  1891,  A.  C.  81, 
60  L.  J.  Q.  B.  361,  64  L.  T.  1,  40  W.  K.  129,  was  an  appeal  on  a  claim 
by  the  owner  of  mines  for  compensation  under  an  Act  incorporating  the 
Waterworks  Clauses  Act  1847.  The  undertakers  had  given  notice  to 
treat  for  the  coal  within  a  certain  area,  and  the  claim  for  compensation 
included  not  only  the  coal  proposed  to  be  taken,  but  the  prospective  loss 
which  the  proprietors  might  sustain  by  reason  of  their  being  unable  to 
work  other  coal  not  within  the  scope  of  their  present  operations.  It 
was  held  that  this  prospective  loss  did  not  come  within  the  compensa- 
tion clause  for  injuriously  affecting:  but  it  was  observed  that  under  a 
particular  clause  (27)  of  the  Waterworks  Act  any  liability  of  the  un- 
dertakers for  flooding  the  mines  was  reserved,  and  it  was  suggested 
that  under  this  clause  the  mineowner  might,  when  he  approached  the 
danger,  virtually  compel  the  undertakers  to  purchase  the  coal  which  it 
would  be  necessary  to  leave  to  protect  the  mine  from  being  flooded. 

In  Harrison  v.  Southwark  and  Vauxhall  Water  Company  (11  May 
1891),  1891,  2  Ch.  409,  60  L.  J.  Ch.  630,  64  L.  T.  864,  the  rule  is 
applied  simply.  It  was  there  laid  down  by  Mr.  Justice  Vaughan 
Williams  that  where  a  statute  authorizes  the  execution  of  a  work  it 
authorizes  all  things  reasonably  necessary  for  the  execution  of  the 
work. 

President,  &c,  of  Colacv.  Summerfield  (P.  C.  App.  24  March,  1893), 
1893,  A.  C.  187,  62  L.  J.  P.  C.  64,  68  L.  T.  769,  was  a  case  under 
the  Local  Government  (Canada)  Act  1874,  s.  384  of  which  empowers 
the  local  authority  to  make  drains,  &c.,  and  provides  that  they  shall 
''  make  compensation  to  the  owners  and  occupiers  of  any  lands  for  any 
damage  which  they  may  sustain  through  the  exercise  of  any  of  the 
powers  conferred  by  the  section."  It  was  held  that,  where  a  ditch  had 
been  dug  by  the  local  authority,  the  landowner  might,  in  an  action  for 
damage  under  this  section,  recover  once  for  all  not  only  for  actual  but 
for  prospective  damage,  and  whether  by  reason  of  the  negligent  con- 
struction or  otherwise.  And  they  distinguished  the  case,  under  the 
special  words  of  the  section,  from  such  cases  as  Oeddes  v.  Bann  Beser- 
voir  (1878),  3  App.  Cas.  430  (see  1  K.  C.  304)  under  the  English 
Acts. 


382  CORPORATION.  —  PART  II. 

No.  16.  — Webb  t.  Siropthin  Bailwaji  Oompaaj,  6S  L.  J.  CSl  80. —  Bnla. 

In  Attorney  General  &  Hare  v.  Metropolitan  Railway  Company 
(C.  A.  4  Dec.  1893),  18d4, 1  Q.  B.  384,  the  question  of  compensation 
arose  from  a  nuisance  of  smoke,  &c.,  from  the  underground  railway  issu- 
ing out  of  openings  made  hj  the  company  to  ventilate  their  tunnel. 
The  Court  of  Appeal  held  that,  the  special  Act  having  authorized  the 
defendant  company  to  construct  their  railway  in  a  tunnel,  the  nuisance 
was  authorized,  and  that  as  it  arose  from  the  user  and  not  from  the 
construction  of  the  railway  the  principal  case  applied  and  there  was 
no  case  for  compensation. 


No.  15.  — WEBB  V.  SHROPSHIRE  RAILWAYS   COMPANY. 

(a  A.  1893.) 

RULE. 

A  COMPANY  constituted  by  Special  Act  incorporating  the 
provisions  of  the  Companies  Clauses  Act  1845  (8  &  9  Vict. 
c.  16)  may,  unless  there  is  anything  in  the  Special  Act 
to  the  contrary,  issue  fully  paid  up  original  stock,  and 
also  its  debentures  at  a  discount. 

Webb  T.  Shropshire  Eailways  Company. 

63  L.  J.  Ch.  80-91  (8.  c.  1893 ;  3  Ch.  307 ;  69  L.  T.  533). 

[80]     Railway  Company.  —  Ultra  Vires.  —  Issue  of  fully  Paid  Stock  at  a 
Discount.  —  Issue  of  Debentures  at  a  Discount. 

A  company  regulated  by  the  Companies  Claoses  Consolidation  Acts,  1845 
and  1863,  may,  in  the  absence  of  any  special  prohibition,  issue  fully  paid  capi- 
tal stock  at  a  discount :  and  a  company  empowered  to  raise  or  borrow  money 
on  debentures,  whether  such  company  be  regulated  by  the  Companies  Clauses 
Consolidation  Acts  or  by  the  Companies  Acts,  1802  and  1867,  may,  in  the 
absence  of  any  special  prohibition,  issue  debentures  at  a  discount. 

This  was  an  action  by  H.  W.  Webb,  on  behalf  of  himself  and 
all  other  the  holders  of  capital  stock  in  the  Shropshire  Railway 
Company,  against  the  railway  company  and  Whadcoat  Brothers  & 
Co.  (Limited),  for  a  declaration  that  certain  agreements  entered 
into  between  the  defendants  on  the  3rd  of  June,  1890,  the  1st  of 
August,  1890,  and  the  10th  of  December,  1890,  were  ultra  vires 
the  railway  company. 

In  1866,  the  Potteries,  Shrewsbury,  and  North  Wales  Eailway 
Company,  hereinafter  called  the  Potteries  Company,  was  formed 
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by  a  special  Act  of  Parliameiit  out  of  two  previously  existing 
companies  which  were  then  dissolved.  Their  undertakings  were 
united  into  one  undertaking,  which  became  the  undertaking  of 
the  new  company.  The  undertaking  consisted  of  certain  railway 
and  works  authorised  by  various  Acts  of  Parliament,  and  situate 
in  the  neighbourhood  of  Shrewsbury.  The  company  thus 
formed  was  not  prosperous.  In  1868  a  scheme  *of  arrange-  1^81] 
ment  between  the  company  and  its  creditors  was  entered 
into.  In  1874  an  extension  of  the  company's  railway  was 
authorised.  A  receiver  was  in  receipt  of  the  tolls  of  the  under- 
taking, but  no  interest  was  ever  paid  on  the  company's  debenture 
stocks.  The  railway  could  only  be  kept  going  by  neglecting 
necessary  repairs,  and  in  June,  1880,  it  was  closed  to  public 
traffic.  In  1881,  an  Act  was  passed  for  winding  up  the  company. 
This  Act,  after  reciting  the  history  of  the  company  and  the  state  it 
was  in,  further  recited  as  follows :  "  And  whereas  for  some  years 
the  said  receiver  has  been  enabled  to  keep  up  a  small  but  ineffi- 
cient service  of  trains  only  by  devoting  the  whole  of  the  said  tolls 
and  receipts  of  the  company's  undertaking  to  the  mere  running 
expenses,  and  by  neglecting  the  maintenance  and  repair  of  the 
permanent  way  and  bridges  deemed  necessary  by  the  Board  of 
Trade  for  the  safety  of  the  public,  but  having  no  funds,  the  rail- 
way was,  by  order  of  the  directors,  closed  to  public  traffic  on  the 
22nd  of  June,  1880,  and  has  since  remained  so;  and  whereas  the 
closing  of  the  railway  is  the  cause  of  great  loss  and  inconvenience, 
not  only  to  the  neighbourhood  immediately  affected,  but  to  the 
public  generally,  but  the  railway  cannot  be  re-opened  for  public 
traffic  unless  the  company  be  freed  from  the  weight  of  existing 
debts,  liabilities,  and  incumbrances;  and  whereas  the  shareholders 
of  the  company  have  no  interest  whatever  in  facilitating  the  re- 
opening of  the  railway,  as  under  no  conceivable  circumstances 
can  receipts  of  the  railway  produce  any  dividend  on  their  capital 
outlay ;  and  whereas  it  is  expedient  that  the  undertaking  of  the 
company  be  sold,  and  that  the  assets  be  distributed  among  the 
persons  legally  entitled  thereto,  and  that  the  affairs  of  the  com- 
pany be  wound  up  by  the  Chancery  Division  of  the  High  Court 
of  Justice,  and  that  the  company  be  dissolved."  The  Act  then 
provided  for  the  winding  up  of  the  Potteries  Company  (section 
3),  and  authorised  the  liquidator  to  sell  the  undertaking  to  any 
railway  company  (section  4) ;  and  upon  payment  of  the  purchase- 
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money  and  execution  of  a  proper  conveyance  the  undertaking  of 
the  company  was  to  be  vested  in  the  purchaser  subject  to  the 
obligations  with  respect  to  the  use  and  maintenance  of  the  rail- 
way, but  discharged  from  all  the  other  obligations  of  the  company 
except  those  incurred  for  land  (section  6).  By  section  8  the 
purchase-money  to  be  paid  to  the  liquidator  was  to  be  applied 
by  him,  —  (clause  1)  in  payment  of  the  costs  of  the  winding-up; 
(clause  2)  in  payment  of  the  compensation  and  expenses  for  com- 
pleting purchases  of  land ;  (clauses  3,  4,  5  and  6)  in  paying  the 
debenture-holders  and  other  creditors  of  the  company  certain 
percentages  of  their  claims  as  therein  specified ;  and  (clauses  7  and 
8)  in  paying  something  to  the  shareholders. 

In  April,  1882,  the  Potteries  Company  was  ordered  to  be  wound 
up,  and  in  March,  1888,  an  agreement  was  entered  into  for  the 
sale  of  the  undertaking  to  the  promoters  of  a  new  company  to  be 
called  the  Shropshire  Eailways  Company,  and  by  paragraph  4  of 
the  agreement  it  was  provided  that  the  purchase-money  to  be  paid 
by  the  new  company  to  the  liquidator  should  be  such  a  sum  in 
money,  or  such  an  amount  of  fully  paid-up  stock  in  the  Shrews- 
bury separate  undertaking  of  the  new  company,  as  would  satisfy 
all  claims  under  sub-sections  1  and  2  of  section  8  of  the  Act  of 
1881,  and  in  addition  thereto  such  an  amount  of  fully  paid-up 
stock  in  the  said  undertaking  as  would  enable  the  liquidator  to 
pay  in  such  stock  at  the  par  value  thereof  the  maximum  percent- 
ages mentioned  in  sub-sections,  3,  4,  5,  6  and  7.  This  agreement 
was  embodied  in  an  Act  passed  in  1888  called  The  Shropshire 
Bailways  Act,  1888,  which  again  referred  to  the  state  of  the 
Potteries  Company  and  to  the  closing  of  its  railways  in  1880, 
and  referred  also  to  the  Act  of  1881  and  the  proceedings  there- 
under, and  it  further  recited  as  follows :  "  And  whereas  the 
liquidator  has  been  unable  to  effect  a  sale  of  the  undertaking  of 
the  Potteries  Company  for  a  sum  of  money  as  contemplated  by 
the  Act  of  1881,  and  the  Potteries  Eailway  has  remained  and  now 
is  closed  for  public  trafBic ;  and  whereas  an  agreement  (in  this  Act 
referred  to  as  the  scheduled  agreement)  between  the  liquidator  of 
the  one  part  and  certain  persons  therein  named,  promoters  of 
[•82]  the  bill  for  *this  Act  of  the  other  part,  a  copy  of  which 
agreement  is  set  forth  in  the  schedule  to  this  Act,  has  been 
entered  into  for  the  sale  to  the  company  by  this  Act  incorporated  of 
the  undertaking  of  the  Potteries  Company,  upon  the  terms  and  sub- 
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ject  to  the  conditions  in  the  said  agreement  expressed,  and  it  is 
expedient  that  the  said  agreement  be  confirmed,  and  provision 
made  for  carrying  into  effect  the  said  terms  and  conditions ;  and 
whereas  the  persons  in  this  Act  named,  with  others,  are  willing 
to  acquire  the  undertaking  of  the  Potteries  Company  upon  and 
subject  to  the  terms  and  conditions  of  the  scheduled  agreement, 
and  to  re-open  the  Potteries  Railway  for  public  traffic  if  incor- 
porated with  the  necessary. powers  for  that  purpose;  and  whereas 
it  is  expedient  that  the  company  to  be  incorporated  (in  this  Act 
called  '  the  company ')  be  empowered  to  construct  the  additional 
railways  by  this  Act  authorised  in  extension  of  or  in  connection 
with  the  Potteries  Bail  way,  and  to  abandon  part  of  the  Potteries 
Eailway  which  will  be  rendered  unnecessary  by  the  construction 
of  certain  of  the  railways  by  this  Act  authorised,  and  to  acquire 
certain  lands  in  this  Act  particularly  mentioned. " 

By  section  2  of  the  Act,  the  Companies  Clauses  Consolidation 
Act,  1845,  part  1,  and  the  Companies  Clauses  Consolidation  Act, 
1863,  part  3,  and  the  Railways  Clauses  Consolidation  Act,  1845, 
and  parts  of  the  Railway  Clauses  Act,  1863,  were  incorporated 
therewith.  By  section  4  the  railway  company  was  incorporated. 
By  section  5  the  agreement  of  the  14th  of  March  was  confirmed. 
By  section  14  the  Shrewsbury  separate  undertaking  was  consti- 
tuted and  defined.  !A.nd  with  respect  to  capital,  borrowing  powers, 
and  debentures,  the  Act  provided  as  follows :  — 

"15.  The  capital  of  the  company  shall  not  exceed  £650,000, 
and  of  the  said  capital  a  sum  not  exceeding  £350,000  shall  be 
the  separate  capital  of  the  Shrewsbury  separate  undertaking,  and 
is  hereinafter  referred  to  as  *  the  Shrewsbury  separate  capital. ' 

"  The  Shrewsbury  separate  capital  shall  consist  of  fully  paid- 
up  stock  to  such  nominal  amount  not  exceeding  £350,000,  as  it 
may  be  necessary  or  convenient  for  the  company  to  create  and 
issue  for  the  purposes  of  and  in  accordance  with  the  scheduled 
agreement 

"27.  The  company  may  from  time  to  time  borrow  on  mortgage 
on  the  separate  undertakings  respectively,  any  sums  not  exceeding 
in  the  whole,  as  regards  the  Shrewsbury  separate  undertaking, 
£100,000. 

"  The  said  sum  of  £100,000,  to  be  borrowed  in  respect  of  the 
Shrewsbury  separate  undertaking,  or  on  any  part  thereof,  may  be 
borrowed  by  the  company  when  and  so  soon  as  the  Potteries  Rail- 
voL.  VII.  —  25 
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way  shall  have  been  transferred  to  and  vested  in  the  company 
under  the  provisions  of  this  Act,  and  of  the  Act  of  1881. 

"  30.  The  company  may  create  and  issue  debenture  stock  in 
each  or  either  of  their  separate  undertakings,  subject  to  the 
provisions  of  part  3  of  the  Companies  Clauses  Act,  1863,  but, 
notwithstanding  anything  therein  contained,  the  interest  of  all 
debenture  stock  and  of  all  mortgages  at  any  time  created  and 
issued  or  granted  by  the  company  under  this  or  any  subsequent 
Act,  and  affecting  the  same  undertaking,  shall,  subject  to  the 
provisions  of  any  subsequent  Act,  rank  pari  passu  as  against  the 
undertaking  (without  respect  to  the  dates  of  the  securities  or  of 
the  Acts  of  Parliament  or  resolutions  by  which  the  stock  or 
mortgages  were  authorised),  and  shall  have  priority  over  all 
principal  moneys  secured  by  such  mortgages. 

"  31.  All  moneys  raised  under  this  Act,  whether  by  shares  in, 
or  by  debenture  stock  or  mortgages  of,  either  separate  undertaking 
of  the  company,  shall  be  applied  only  for  the  purposes  of  that 
undertaking,  beiug  in  all  cases  purposes  to  which  capital  is  prop- 
erly applicable  (that  is  to  say):  — 

"  {a)  Moneys  raised  by  debenture  stock  or  mortgages  charged 
upon  the  Shrewsbury  separate  undertaking  shall  be  applied  only 
in  payment  of  the  purchase  or  consideration  for  the  expenses  of 
the  purchase  of  the  Potteries  Railway,  and  in  putting  so  much 
of  that  railway  as  shall  not  be  abandoned  under  this  Act  into 
eflBcient  and  complete  working  order,  fit  for  passenger  and  goods 
traffic,  and  in  purchasing  lands  for  the  purpose  of  that  separate 
undertaking,  and  constructing  the  railways  and  portions  of 
[*83]  railways  by  this  Act  *  declared  to  be  part  of  that  separate 
•  undertaking,  and  in  providing  rolling  and  working  stock 
and  plant  for  that  separate  undertaking,  and  in  payment  of  the 
costs,  charges,  and  expenses  of  applying  for,  obtaining,  and 
passing  this  Act  (subject  to  the  recoupment  out  of  moneys  raised 
for  the  purposes  of  the  Market  Drayton  undertaking  of  such  pro- 
portion of  the  said  costs,  charges,  and  expenses  as  shall  be 
resolved  and  determined  in  that  behalf  as  hereinafter  provided), 
and  otherwise  for  purposes  of  the  Shrewsbury  separate  undertaking.  * 

On  the  3rd  of  June,  1890,  an  agreement  was  made  between  the 
railway  company  and  Wliadcoat  Brothers  &  Co.,  thereinafter 
called  the  bankers,  the  general  object  of  which  was  to  provide 
for  advances  to  be  made  by  the  bankers  to  the  railway  company 
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to  enable  them  to  complete  the  purchase,  and  to  construct  an 
extension  of  the  railway  as  authorised  by  the  Act  By  this 
agreement  the  bankers  were  to  pay  to  the  railway  company  the 
sum  of  £79,500,  but  as  to  £20,000  part  thereof  they  were  to  pay 
either  in  cash  or  in  fully  paid  stock  of  the  Shrewsbury  imder- 
taking,  as  they  might  elect.  The  bulk  of  the  money  was  to  be 
paid  in  monthly  instalments  against  the  monthly  certificates  of 
the  company's  engineer  as  to  the  progress  of  the  works.  In 
return,  the  bankers  were  to  receive,  as  part  of  the  consideration 
for  the  obligations  imposed  upon  them  by  the  agreement,  the  sum 
of  £173,200,  to  be  paid  as  to  £90,200  in  five  per  cent  debentures 
forming  part  of  the  £100,000  which  the  railway  company  was 
authorised  to  borrow,  as  to  £53,000  in  fully  paid  stock,  and  as  to 
£30,000  in  new  debentures  forming  part  of  an  issue  of  £60,000, 
for  leave  to  create  which  the  company  were  to  apply  to  Parlia- 
ment As  further  part  of  the  consideration  the  company  were  to 
assign  their  interest  in  a  debenture  of  £5000,  to  be  deposited 
with  the  liquidator  of  the  old  company  to  provide  for  unascer- 
tained claims ;  and  as  the  residue  of  the  consideration  the  bankers 
were  appointed  sole  agents  for  the  sale  and  disposal  of  any  deben- 
tures, stock,  or  shares  which  the  company  might  be  authorised 
by  Parliament  to  issue  within  the  next  two  years.  The  mode  of 
paying  the  £173,200  was  to  be  as  follows :  In  exchange  for  each 
payment  made  by  the  bankers  under  the  agreement  they  were  to 
receive  from  the  company  a  sum  bearing  the  same  proportion  to 
£173,200  that  such  payment  bore  to  £79,500,  to  be  paid,  at  their 
election,  in  debentures  or  stock.  It  was  further  provided  that  the 
price  or  times  at  which  the  debentures,  or  ordinary  stock,  or 
debenture  stock  should  be  offered  by  the  company  for  subscrip- 
tion, tender,  or  sale,  should  be  fixed  by  the  bankers.  By  an 
agreement  made  on  the  1st  of  August,  1890,  between  the  same 
parties,  £5000  in  debentures  and  £5000  stock  were  to  be  paid 
to  the  bankers  in  consideration  of  their  advancing;  £5000  im- 
mediately instead  of  against  the  engineer's  certificates. 

By  an  agreement  of  the  10th  of  December,  1890,  made  between 
the  same  parties,  the  agreement  of  the  3rd  of  June  was  further 
modified,  and  further  advantages  were  secured  to  the  bankers  in 
consideration  of  their  accelerating  certain  payments. 

By  the  Shropshire  Railways  Act,  1891,  the  company  were 
authorised  to  raise  a  sum  not  exceeding  £75,000  by  the  issue  of 
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new  shares  or  stock,  and  to  borrow  in  respect  of  the  £350,000 
original  capital  stock,  sums  not  exceeding  £16,000,  in  addition 
to  the  £100,000  previously  authorised,  and  in  respect  of  the  new 
capital  any  sum  not  exceeding  £25,000. 

Under  the  agreement  of  the  3rd  of  June  the  company  entered 
into  a  contract  for  the  construction  of  the  works  authorised  by  the 
Act  of  1888,  and  the  works  had  been  partly  constructed,  and 
various  sums  were  paid  by  the  bankers,  and  against  such  pay- 
ments first  debentures  and  fully  paid  stock  were  issued  by  the 
company  to  the  bankers.  The  bankers  elected  to  pay  the  sum 
of  £20,000  referred  to  in  the  agreement  of  the  3rd  of  June  in 
fully  paid  stock,  and  received  in  exchange  debentures  from  the 
company.  This  £20,000  was  intended  to  provide  for  the  payment 
of  the  contractor,  and  was  in  fact  paid  to  him.  The  plaintiff 
sought  to  have  the  agreement  of  the  3rd  of  June  and  the  two 
ancillary  agreements  set  aside  on  the  ground  that  the  company 
had  no  power  to  issue  its  capital  stock  at  a  discount,  or  to 
[*  84]  issue  *  debentures  in  payment  of  its  own  stock,  or  to  issue 
debentures  for  the  consideration  set  out  in  the  agreement 
of  the  3rd  of  June,  and  to  have  the  debentures  and  stock  issued 
under  such  agreements  cancelled. 

Two  other  actions,  The  London  Financial  Association  v.  Whad- 
coat  and  Whadcoat  v.  The  Shropshire  Railways  Company,  which 
involved  the  validity  of  these  agreements,  were  tried  at  the  same 
time. 

EoMER,  J.  (after  argument,  on  Jan.  14,  1893). — The  main  object 
of  these  actions  is  for  a  declaration  that  the  agreements  entered 
into  between  the  Shropshire  Railways  Company  and  Whadcoat 
Brothers  &  Co.  (Limited)  are  void,  as  being  ultra  vires  the 
railway  company,  and  for  cancellation  of  the  stock  and  deben- 
tures issued  in  pursuance  thereof  to,  and  now  held  by,  the  limited 
company  or  its  officers,  and  for  ancillary  relief.  [His  Lordship 
then  considered  the  terms  of  the  three  agreements  which  were 
sought  to  be  impeached,  with  a  view  to  their  reasonableness  apart 
from  the  question  of  ultra  vires,  and  said  that,  looking  at  all  the 
circumstances,  they  were  not  unfair,  unreasonable,  or  improvident. 
He  then  proceeded :]  The  agreements  thus  honestly  entered  into 
have  been  acted  on.  The  limited  company  has  paid  to  and  for 
the  benefit  of  the  railway  company  large  sums  of  cash,  and  has 
received  in  discharge  thereof  capital  stock  and  debentures  of  the 
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railway  company,  as  provided  for  by  the  agreements.  It  is  now 
sought  by  these  actions  to  deprive  the  limited  company  of  such 
stock  and  debentures,  and  to  leave  the  company  in  respect  of  its 
cash  payments  in  the  position  of  an  unsecured  creditor  of  the  rail- 
way company,  which  practically  would  amount  to  the  railway 
company  losing  the  cash  it  has  paid.  This  would  indeed  be  an 
unfortunate  result  to  flow  from  an  honest  transaction ;  but  it  may 
be  that  it  cannot  be  avoided,  if  the  plaintiffs  are  right  in  their 
contention  as  to  the  agreements  being  ultra  vires  the  railway 
company,  and  I  therefore  proceed  to  consider  the  grounds  on 
which  the  contention  is  based.  It  is  said,  in  the  first  place, 
by  the  plaintiffs'  counsel,  that  the  railway  company  could  not 
issue  its  capital  stock  of  the  Shrewsbury  undertaking  except  on 
terms  of  the  purchaser  paying  for  it  the  full  nominal  amount  of 
the  stock,  which  admittedly  under  the  agreements  the  limited 
company  did  not  do,  or,  as  it  was  sometimes  expressed,  that  the 
railway  company  could  not  validly  issue  its  capital  stock  at  a 
discount.  And  the  argument  was  put  substantially  in  this  way : 
Tha  Act  of  1888  which  created  this  railway  company  incorporated, 
as  usual,  the  Companies  Clauses  Consolidation  Act  and  the 
Sailways  Clauses  Consolidation  Acts,  or  certain  parts  of  them. 
It  was  pointed  out  that,  if  the  incorporated  Acts  were  looked 
at,  it  would  be  seen  that,  though  by  express  provision  new 
shares  in  a  company  governed  by  those  Acts  might  be  issued  at 
a  discount,  yet  there  was  no  corresponding  provision  with  regard 
to  the  original  shares  of  such  a  company.  And  it  was  then  urged 
that,  according  to  the  true  construction  of  the  incorporated  Acts, 
the  view  that  original  shares  could  be  issued  at  a  discount  was 
by  implication  negatived ;  and  in  support  of  this,  special  reliance 
was  placed  on  those  sections  of  the  Companies  Clauses  Consolida- 
tion Act,  1845,  which  provide  for  shares  being  of  a  fixed  amount 
and  for  calls  being  paid  on  the  shares  subscribed  for,  and  it  was 
said  that  those  sections  were  similar  to  corresponding  clauses  in 
the  Limited  Liability  Companies  Act  of  1862,  on  which  the  House 
of  Lords  in  The  Ooregum  Oold-Mining  Company  v.  Roper,  61  L.  J.  Ch. 
337 ;  [1892]  A.  C.  125  (No.  33,  p.  644, ^o«0,bas  based  its  decision  that 
shares  in  a  limited  liability  company  could  not  be  issued  at  a  dis- 
count But  I  do  not  think  that  in  the  present  case  I  am  called  upon 
to  decide,  or  ought  to  decide,  this  highly  important  general  point, 
which  has  never  yet  been  the  subject  of  judicial  opinion,  for  in 
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my  view  it  does  not  arise  for  decision  in  this  case.  It  may  be 
that  where  the  special  Act  governing  a  railway  company  is 
[*  85]  silent  *  on  the  point,  and  its  shares  of  a  fixed  amount  have 
under  the  Act  to  be  issued  for  subscription  simply  in 
accordance  with  the  provisions  of  the  incorporated  Acts,  the 
company  must  either  ofifer  the  shares  for  subscription  on  terms  of 
their  being  paid  up  as  and  when  calls  are  made  to  the  full  nominal 
amount,  or  not  offer  them  at  all ;  though  I  express  no  opinion  to 
this  effect,  and  my  silence  must  not  in  any  way  be  taken  as 
indicating  that  I  consider  the  contention  to  that  efifect  sound 

But  in  the  present  case  the  railway  is  governed  by  the  special 
Act  of  1888,  the  provisions  of  which,  in  my  judgment,  show  that 
the  company  was  not  bound  t^)  issue  its.  capital  stock  only  on  the 
terms  of  its  being  paid  for  to  the  full  nominal  amount  In  the 
first  place,  the  capital  stock  is  not  divided  into  shares  at  all,  and 
is  to  be  issued  as  already  fully  paid-up,  so  that  most  of  the  argu- 
ments based  on  the  sections  of  the  Companies  Clauses  Consolida- 
tion Act,  1845,  which  I  have  mentioned  above,  do  not  apply  to 
this  case  at  all.  But,  beyond  this,  I  think  it  is  clear  from. the 
Act  of  1888  that  the  Legislature  could  not  have  contemplated  that 
the  capital  stock  could  or  would  be  sold  at  par.  It  appears  to  me 
that  to  hold  that  the  directors  of  this  railway  company  could  only 
sell  the  stock  for  its  full  nominal  amount,  would  render  the  whole 
Act  inoperative  The  capital  stock  under  the  Act  was  only  to  be 
applied  in  paying  for  and  carrying  out  the  purchase  of  the  railway 
and  undertaking,  which  formerly  belonged  to  the  Potteries  Rail- 
way Company,  according  to  the  terms  of  the  scheduled  agreement. 
To  complete  the  purchase,  certain  sums  in  cash  had  to  be  paid, 
which  could  only  under  the  Act  be  raised  by  the  sale  of  this 
capital  stock  (see  sections  27  and  31);  and  when  the  amount  of 
that  cash  is  compared  with  the  nominal  amount  of  capital  stock 
provided  for  the  purpose,  it  will  be  seen  that  the  Legislature  must 
have  contemplated  that  the  cash  would  probably  have  to  be  raised 
by  the  sale  of  a  very  much  larger  nominal  amount  of  stock ;  and, 
in  fact,  having  regard  to  the  then  ruinous  condition  of  the  railway 
and  the  low  value  of  the  stock,  the  cash  could  not  possibly  have 
been  raised  except  by  a  sale  of  the  stock  at  a  very  reduced  price. 
That  the  Legislature  knew  that  the  capital  stock  could  not  be  of  its 
full  nominal  value  is  further  shown  by  the  following,  amongst 
other  facts,  —  namely,  that  part  of  the  stock   was,   under  the 
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scheduled  agreement,  to  be  paid  to  t^e  shareholders  of  the 
Potteries  Railway  Company  in  respect  of  their  interest  in  the  old 
undertaking;  and  what  the  real  value  of  their  interest  was  may 
be  gathered  from  the  recitals  in  the  two  Acts  of  Parliament  In 
the  Act  of  1881,  which  authorised  the  Potteries  Eailway  Company 
to  sell  their  undertaking,  after  recitals  to  the  effect  that  the  rail- 
way was  out  of  repair,  and  that  there  were  no  funds  available  to 
do  necessary  repairs,  and  that  the  railway  had  been  closed  to  traflSc 
since  the  22nd  of  June,  1880,  there  is  the  following  statement: 
**  And  whereas  the  shareholders  of  the  company  have  no  interest 
whatever  in  facilitating  the  re-opening  of  the  railway,  as  under  no 
conceivable  circumstances  can  the  receipts  of  the  railway  produce 
any  dividend  on  their  capital  outlay.  *  And  in  the  Act  of  1888 
there  is  the  following  recital :  "  And  whereas  for  many  years  the 
Potteries  Company  have  been  insolvent,  and  a  receiver  was  in 
receipt  of  the  tolls  of  their  undertaking  until  the  closing  of  the 
Potteries  Railway  to  public  tralBSc  on  the  22nd  day  of  June, 
1880."  Shareholders  in  an  insolvent  company  cannot  be  said 
to  have  any  interest  of  the  slightest  valua  Moreover,  in  the  Act 
of  1888,  not  only  is  there  nothing  from  which  any  person  could 
gather  that  it  was  contemplated  that  the  stock  could  or  would  be 
sold  at  anything  like  its  full  nominal  amount,  but  there  are 
significant  indications  to  the  contrary,  as,  for  example,  in  section 
15,  which  defines  the  capital  of  the  company,  where  the  Shrews- 
bury separate  capital  (which  is  the  capital  stock  in  question)  is 
referred  to  as  fully  paid-up  stock  of  a  certain  "  nominal"  amoimt, 
while  the  Market  Drayton  separate  capital  (which  was  further 
capital  of  the  company,  but  which  has  never  yet  been  raised)  is 
defined  as  consisting  of  30,000  shares  of  £10  each,  no  such  word 
as  nominal  being  used.  For  these  reasons  I  think  that  the  first 
ground  ui^ed  by  the  plaintiffs  fails.  Another  point  taken 
by  the  plaintiffs  is  so  connected  with  the  ♦  preceding  one  [*  86] 
that  I  deal  with  it  here.  It  is  said,  and  said  truly,  that  the 
capital  stock  in  question  could  only  be  issued  so  far  as  and  to  the 
extent  necessary  to  carry  out  the  scheduled  agreement  of  purchase ; 
and  then  it  is  urged  that  under  the  agreements  impeached  capital 
stock  was  issued  for  other  purposes  and  to  a  greater  amount  than 
was  authorised.  But  on  investigation  it  appears  to  me  that  this 
contention  fails.  First,  as  to  the  amount  After  providing  for 
those  payments,  which  under  the  scheduled  agreement  had  to  be 
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made  in  stock,  there  was  left  out  of  the  £350,000  stock  about 
£63,500  to  provide  for  the  payments  in  cash  which  had  to  be  made 
to  carry  out  the  scheduled  agreement,  and  which  amounted  to  over 
£12,000.  On  the  evidence  before  me,  I  am  satisfied  that  the  whole 
of  this  £63,500  and  more  was  wanted  to  raise  £12,000,  or  even 
a  smaller  sum.  The  plaintiffs,  no  doubt  very  judiciously,  gave 
no  evidence  on  the  point  But  the  evidence  of  Mr.  Whadcoat  was 
clear,  and  I  see  no  reason  to  discredit  or  doubt  his  evidence,  and 
in  particular  his  evidence  as  to  the  small  value  of  the  capital 
stock,  supported  as  it  is  by  the  documents  before  me  and  other 
circumstances  of  the  case,  to  some  of  which  I  have  already  alluded. 
Next,  as  to  the  purposes  for  which  the  stock  was  issued.  I  think 
that,  in  substance,  it  was  issued  imder  the  agreements  for  the  pur- 
pose of  raising  the  money  necessary  to  make  the  cash  payments  I 
have  mentioned,  whicih  was  a  perfectly  valid  purpose,  and  sanctioned 
by  the  Act  of  1888,  and  that  the  money  so  raised  was  applied  for 
the  required  purpose;  and  I  think  it  makes  no  difference  that 
under  the  agreements  impeached  the  stock  and  debentures  were 
applied  jointly  in  raising  moneys,  part  of  which  had  to  be 
applied  for  the  required  purpose  and  part  for  other  purposes  to 
which  the  stock  could  not  be  applied.  I  further  add  that,  as  the 
railway  company  was  authorised  to  sell  and  issue  this  stock,  I  do 
not  see  any  valid  reason  why  the  company  should  not  sell  it  and 
some  of  their  debentures  for  a  lump  sum,  or  why  the  company 
should  be  obliged  to  apportion  the  purchase-money,  or  to  pass 
separate  resolutions  as  to  the  sale  of  the  stock  and  the  sale  of 
the  debentures.  It  is  also  noticeable  with  regard  to  both  the 
above  points  that  the  Eailway  Companies  Act,  1891,  refers  in 
the  recital  to  all  the  capital  stock  then  issued  (including  that 
now  in  dispute)  as  issued  for  the  purpose  of  the  purchase  agree- 
ment scheduled  to  the  Act  of  1888.  The  next  point  taken  is  that 
the  agreements  were  ultra  vires,  because  under  them  debentures 
were  obtained  by  the  limited  company  at  a  discount;  and  the 
plaintiffs'  counsel  argued  that  a  railway  company  cannot  sell  or 
part  with  its  debentures  for  cash  except  on  terms  of  receiving  the 
full  nominal  value  of  them.  This  is,  in  my  judgment,  an  extra- 
ordinary contention  to  be  raised  at  the  present  day,  and  one  which 
a  Court  of  law  —  certainly  a  Court  of  first  instance  —  ought  not, 
T  think,  to  treat  as  now  open  for  consideration.  For  a  very  long 
series  of  years   it  has  been  the  practice  of  railway  companies. 
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when  they  thought  fit,  to  issue  their  debentures  or  debenture  stock 
for  cash  at  less  than  their  nominal  amounts,  where  better  terms 
could  not  be  obtained.  This  practice  has  been  open  and  notorious, 
and  may  be  said  to  have  received  the  tacit  assent  of  the  Legisla- 
ture, since,  so  far  as  I  am  aware,  no  provision  has  been  made 
prohibiting  the  practice  in  the  numerous  Eailway  Acts  that  have 
been  passed.  To  suggest  now  a  doubt  as  to  the  validity  of  the 
practice  would,  or  might,  do  incalculable  mischief.  Moreover,  I 
am  bound  to  say  I  have  not  heard  in  the  arguments  addressed  to 
me,  and  I  am  not  aware  of  any  sufficient  reason  why  the  practice 
should  be  held  invalid.  And  as  to  decided  cases,  it  is  remarkable 
that  there  is  no  distinct  authority  on  the  point,  so  far  as  railway 
companies  are  concerned,  which  shows,  I  think,  tliat  until  now  it 
has  always  been  considered  clear  that  railway  companies  could 
validly  issue  their  debentures  or  debenture  stock  at  such  price  as 
they  could  obtain.  But  as  to  limited  liability  companies,  there 
are  authorities  (cited  in  argument)  showing  that  these  companies 
could  issue  their  debentures  at  a  discount  It  is  true  that  in  those 
cases  some  reliance  has  been  placed  on  the  use  of  the  words  "  Eaise 
money  by  the  issue  of  debentures, "  or  equivalent  phrases  contained 
in  the  articles  of  association  of  the  company.  But  if  any- 
thing *  turns  on  this,  I  find  in  the  case  before  me,  in  section  [*  87] 
31  of  the  Act  of  1888,  the  phrase,  "  Money  raised  by  deben- 
ture stock  or  mortgage"  (see  also  section  8  of  the  Act  of  1891). 
For  these  reasons  I  think  the  plaintiffs  fail  also  on  this  point 
There  are,  then,  some  minor  objections  raised  to  the  agreements, 
which  I  must  deal  with.  Amongst  the  provisions  of  the  agree- 
ment of  the  3rd  of  June,  1890,  is  one  to  the  effect  that  the  limited 
company  may,  to  the  extent  of  £20,000,  pay  to  the  railway  com- 
pany, not  in  cash,  but  in  capital  stock  of  the  railway  company ; 
and  it  is  said  that  this  is  ultra  vires,  as  it  amounts  to  the  railway 
company  buying  its  own  stock,  which  it  is  not  authorised  to  do. 
No  doubt,  in  form,  this  provision  is  objectionable.  But  the  cir- 
cumstances must  be  looked  at  At  the  date  of  this  agreement 
there  was  a  contract  arranged  between  the  railway  company  and 
a  Mr.  Cutbill,  a  contractor,  and  intended  to  be  carried  out 
simultaneously,  under  which  Mr.  Cutbill  was  to  complete  the 
railway  and  to  be  paid  part  of  the  contract  price  in  capital  stock 
of  the  railway  company,  and  this  capital  stock  was  intended  to 
be  supplied  by  the  £20,000  stock  above  mentioned,  so  far  as  it 
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would  extend.  It  is  true  that  a  dispute  subsequently  arose  between 
the  railway  company  and  Cutbill,  and  there  is  a  question,  which 
is  the  subject  of  a  separate  action  now  pending,  whether  or  not  any 
binding  contract  was  ever  come  to  between  them.  But  I  will 
assume,  for  the  purposes  of  this  judgment,  that  no  binding  con- 
tract was  come  to.  Still,  it  was  clearly  contemplated  by  the 
agreement  of  the  3rd  of  June,  1890,  that  such  a  contract  would 
be  made,  and  made  before  the  agreement  could  be  acted  upon  (see, 
inter  alia,  clauses  2  and  15  of  the  agreement,  and  in  particular 
the  provisions  of  clause  2,  at  page  40  of  the  printed  agreement, 
under  which  the  limited  company  were  to  pay  £64,000 — of 
which  the  £20,000  formed  part  —  only  in  monthly  instalments 
against  the  monthly  certificates  of  the  company's  engineer  as  the 
contractor's  works  progressed,  and  so  that  each  instalment  should 
be  for  such  an  amount  as  should  be  suflBcient  to  enable  the  com- 
pany to  discharge  the  monthly  certificate  of  the  engineer,  against 
which  it  should  be  paid).  It  was,  therefore,  clearly  contemplated 
that  the  £20,000,  or  such  part  as  should  become  payable,  should, 
in  effect,  go,  not  to  the  railway  company  to  hold,  but  to  the  con- 
tractor. And,  in  fact,  though  the  arrangements  with  Cutbill  fell 
through,  a  contract  for  works  to  the  same  effect  was  made  with 
another  contractor,  as  contemplated  by  the  agreement  of  the  3rd 
of  June,  1890,  and  then,  and  not  till  then,  was  any  stock  paid 
over  by  the  limited  company,  and  this  stock  went  as  contemplated 
to  the  contractor,  so  that  this  provision  as  to  the  £20,000  was  not 
intended  to  operate,  and  has  not  in  fact  operated,  in  the  railway 
company  buying  or  acquiring  any  part  of  its  issued  stock.  And, 
seeing  that  the  agreement  of  the  3rd  of  June,  1890,  is  an  executed 
agreement,  and  not  a  mere  executoiy  one,  I  certainly  am  not  dis-* 
posed,  merely  on  the  ground  of  this  provision,  to  declare  the 
agreement  now  wholly  void.  There  is  also  another  way  in  which 
the  matter  may  be  regarded  so  as  to  avoid  all  questions  of  idtra 
vires  —  and  it  appears  to  me  that,  as  the  agreement  has  been  acted 
upon  so  long,  all  reasonable  intendments  ought  to  be  made  by  the 
Court  in  its  support  —  and  that  is,  to  treat  this  amount  of  stock 
as  struck  out  on  both  sides  of  the  agreement;  that  is  to  say,  both 
on  the  paying  side  and  on  the  receiving  sida  This  would  leave 
the  rest  of  the  agreement,  and  what  has  been  done  thereunder, 
unaffected  and  unimpeachable  as  between  the  two  companies. 
With  regard  to  the  ancillary  suggestion  that  the  agreement  was 
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tinfair  or  improvident  because  it  purported  to  make  the  railway 
company  sell  the  stock  at  one  price  and  buy  it  back  at  a  greatly 
enhanced  one,  it  will  appear,  from  what  I  have  already  said,  that 
this  was  not  the  real  nature  of  the  arrangement,  though  I  agree  that 
the  wording  is  unfortunate  and  open  to  attack.  I  have  no  doubt 
the  parties  well  knew  that  the  limited  company  would,  as  of 
course,  avail  themselves  of  their  option  to  pay  the  £20,000  not  in 
cash,  but  in  stock,  and  pay  it  over  to  the  contractor,  and  made  the 
general  bargain  on  this  footing ;  and  on  the  fairness  of  the  bargain 
as  a  whole,  I  need  not  repeat  what  I  have  before  said. 

[His  Lordship  then  considered  certain  *  other  objections  [*  88] 
to  the  agreement  which  need  not  be  further  referred  to,  and 
concluded  by  deciding  that  the  action  failed,  and  must  be  dis- 
missed with  costs.] 

The  plaintiff  Webb  appealed. 

Sir  H.  Davey,  Q.  C,  Buckley,  Q.  C,  and  Dunham,  for  the 
appellant,  cited  The  Ooregum  Gold-Mining  Company  of  India  v. 
Roper,  [1892]  A.  C.  125 ;  61  L.  J.  Ch.  337,  (No.  33,  p.  644,  post), 
and  The  West  Cornwall  Railway  v.  Mowatt,  17  L.  J.  CL  366. 

The  Solicitor-General  (Sir  J.  Eigby,  Q.  C),  Neville,  Q.  C,  and 
Kirby,  for  the  respondents,  Whadcoat  Brothers  &  Co. ,  cited  In  re 
The  AnglO'DanvMan  Steam  Navigation  and  Colliery  Company,  44 
L.  J.  Ch.  502 ;  L.  R ,  20  Eq.  339,  and  In  re  La  Compagnie  GSnSrale 
de  Bellegarde  (CamphelVs  Case),  4  CL  D.  470 ;  No.  35,  p.  676,  post. 

Or.  P.  Macdonell,  for  the  railway  company. 

Sir  H.  Davey,  Q.  C. ,  replied.  Cur.  adv.  vult. 

LiNDLEY,  L.  J.  (on  July  27),  delivered  the  judgment  of  the 
court  (LiNDLEY,  L.  J.,  Lopes,  K  J.,  A.  L.  Smith,  L.  J.)  as 
follows :  — 

This  is  an  appeal  by  the  plaintiff,  a  holder  of  stock  in  the 
Shropshire  Railway  Company,  against  a  decision  of  Mr.  Justice 
EoMER,  and  the  question  raised  by  the  appeal  is  whether  certain 
agreements  entered  into  between  the  defendants  and  Messrs. 
Whadcoat  in  June,  August,  and  December,  1890,  and  relating 
to  the  construction  or  completion  of  certain  railways,  ought  to 
be  set  aside  on  the  ground  that  such  agreements  are  not  warranted 
by  the  Shropshire  Railways  Act,  1888.  [His  Lordship  then 
referred  to  the  formation  of  the  Potteries  Company  and  its  sub- 
sequent history,  and  to  the  Act  of  1881,  and  continued:]  It  is 
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impossible  to  read  this  Act  without  seeing  that  one  of  its  main 
objects  was  to  have  the  railway  re-opened  for  traffic,  and,  for  that 
purpose,  to  have  it  put  and  kept  in  a  proper  state  of  repair.  In 
April,  1882,  the  company  was  ordered  to  be  wound  up,  and  in 
March,  1888,  an  agreement  for  the  sale  of  the  undertaking  to  the 
promoters  of  the  Shropshire  Railways  Company  was  entered  into. 
This  agreement  is  set  out  in  the  schedule  of  the  Shropshire 
Railways  Act,  1888,  to  which  it  is  necessary  to  refer  at  some 
length.  Before  doing  so,  I  will  point  out  that  the  agreement  for 
sale  entered  into  by  the  liquidator  could  not  be  carried  out  without 
further  statutory  authority,  because  the  railway  company  who 
were  to  purchase  the  undertaking  of  the  Potteries  Company,  which 
its  liquidator  was  empowered  to  sell,  had  not  been  itself  created, 
and  did  not,  in  fact,  exist.  The  Shropshire  Railways  Act,  1888, 
refers,  again,  to  the  state  of  the  Potteries  Company,  to  the  closing 
of  its  railways  and  branches  in  1880,  and  to  the  Act  of  1881  and 
the  proceedings  under  it ;  and  then  follow  recitals,  which  I  will 
read.  [His  Lordship  read  the  recitals  in  the  Act  of  1888,  and 
continued:]  Here,  again,  we  find  the  re-opening  of  the  Potteries 
Railway  for  public  traffic  one  of  the  main  objects  sought  to  be 
attained  by  the  Legislature.  The  means  of  attaining  this  end  were 
the  formation  of  a  company  to  carry  out  the  scheduled  agreement 
The  Act  accordingly  incorporates  by  section  4  a  new  company  (the 
defendant  company),  and  makes  the  scheduled  agreement  binding 
on  it  (section  5) ;  but  the  liquidator  is  empowered  to  accept  fully 
paid-up  stock  in  the  new  company  instead  of  cash,  as  under  the 
Act  of  1881.  But  the  costs  emd  expenses  of  obtaining  land  are 
not  to  be  paid  in  stock  unless  the  payees  are  content  to  take  it 
instead  of  cash,  as  provided  by  section  5.  [His  Lordship  read 
the  section.]  Passing  over  those  sections  which  relate  to  the  con- 
struction and  completion  of  works,  it  is  necessary  to  examine  the 
financial  powers  of  the  new  company.  For  financial  purposes 
the  new  company's  undertaking  is  divided  into  two,  — namely, 
the  Shrewsbury  separate  undertaking  and  "  the  Market  Drayton 
separate  undertaking  "  (sections  14  and  15).  The  former  only  has 
to  be  considered  in  this  case.  Its  capital  is  not  to  exceed  £350,000, 
consisting  of  fully  paid-up  stock  to  such  nominal  amount  not  ex- 
ceeding the  above  sum  as  may  be  necessary  or  convenient  for  the 
company  to  create  and  issue  for  the  purposes  of,  and  in  accordance 
with,  the  scheduled  agreement  (section  15).     In  addition,   how- 
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ever,  to  this  fully  paid-up  stock,  the  company  is  empowered 
{by  *  section  27)  to  borrow,  on  mortgage  of  the  Shrewsbury  [*  89] 
separate  undertaking,  any  sum  not  exceeding  £100,000, 
*  when  and  so  soon  as  the  Potteries  Railway  shall  have  been  trans- 
ferred to  and  vested  in  the  company  under  the  provisions  of  this 
Act  and  of  the  Act  of  1881.  *  By  section  30,  debenture  stock  may 
be  issued  instead  of  mortgages.  So  far,  the  funds  at  the  disposal 
of  the  company  for  the  purposes  which  have  to  be  considered  in 
this  case  are,  first,  £350,000  fully  paid-up  stock,  and  secondly, 
£100,000  debentures  or  debenture  stock;  but  there  is  nothing  in 
the  Act  relating  to  the  rate  of  interest  or  dividends  which  these 
funds  may  bear,  nor  to  the  price  at  which  they  may  be  issued. 
Nor,  so  far,  is  there  anything  in  the  Act  to  preclude  the  company 
from  raising  money  by  whichever  mode  is  most  convenient,  nor 
anything  to  prevent  the  company  from  applying  the  money  raised 
in  any  way  they  think  proper :  provided  only  that  they  apply  it 
for  purposes  of  the  Shrewsbury  separate  undertaking,  and  that 
alone.  But  section  31  goes  on  to  say  how  these  moneys  are  to  be 
applied.  [His  Lordship  read  the  section,  and  continued :]  Now  it 
will  be  observed  that,  although  the  Act  says  that  the  money  raised 
by  debenture  stock  or  mortgages  shall  be  applied  only  in  making 
certain  payments,  there  is  no  restriction  on  the  application  of  the 
capital  stock  except  that  it  must  be  confined  to  the  purposes  of 
the  Shrewsbury  separate  undertakiug.  Moreover,  as  regards  the 
debenture  stock  or  mortgages,  the  general  words  at  the  end  of 
section  31,  clause  a,  authorise  the  company  to  apply  money 
borrowed  not  only  for  the  purposes  previously  specified,  but 
also  otherwise  for  the  purposes  of  the  Shrewsbury  separate  under- 
taking. The  only  other  provisions  relating  to  this  subject  are 
to  be  found  in  clauses  4  and  5  of  the  agreement  in  the  schedule. 
[His  Lordship  read  the  clauses  in  the  agreement  above  set  out, 
and  proceeded :]  The  appellant  contends  that  under  these  Acts 
and  the  agreement  the  company  have  no  power  to  raise  money  by 
the  sale  of  fully  paid-up  capital  stock  of  the  company,  or,  at  all 
events,  no  power  to  issue  such  capital  for  less  than  its  full 
nominal  value,  and  no  power  to  pay  for  completing  their  rail- 
ways and  putting  them  into  proper  repair  and  condition  by  means 
of  capital  stock.  It  is  further  contended  that  the  company  cannot 
issue  debenture  stock  or  mortgages  for  less  than  their  nominal 
value,  or,  at  all  events,  without  fixing  its  price.     We  are  unable 
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to  adopt  any  of  these  conclusions.  As  regards  the  fully  paid-up 
stock,  there  is  no  principle  or  authority  for  saying  that  a  company 
governed  by  the  Companies  Clauses  Consolidation  Act,  1845,  and 
the  Acts  amending  it,  cannot  issue  fully  paid  up  stock  for  what 
they  can  get  for  it.  Fully  paid-up  stock  is  very  different  from 
shares  liable  to  calls.  Whether  shares  in  companies  governed  by 
the  Companies  Clauses  Consolidation  Act,  and  liable  to  calls,  can 
be  issued  at  a  discount  need  not  be  decided  on  the  present  occa- 
sion. But  the  holders  of  stock  issued  as  fully  paid-up  under 
statutory  powers  are  under  no  liability  to  creditors,  and  can 
have  no  calls  made  upon  them.  The  Companies  Acts,  1862, 
and  1867,  have  no  application  either  to  companies  governed  by 
the  Companies  Clauses  Consolidation  Act,  1845,  or  to  fully  paid- 
up  stock  issued  under  the  provisions  of  the  special  Act  incor- 
porating it.  There  is  nothing  in  law  to  prevent  a  company  from 
issuing  such  stock  for  cash,  or  in  payment  for  land  bought,  or 
materials  provided,  or  for  work  and  labour,  or  in  payment  of 
services, — nothing  ultra  vires  in  an  agreement  by  the  company 
to  pay  for  such  things  in  fully  paid-up  stock  taken  at  such  a  price 
as  the  company  and  those  dealing  with  them  can  agree  upon. 
Whether  directors  can  in  any  particular  case  be  made  personally 
responsible  for  wasting  the  assets  of  the  company,  by  issuing  fully 
paid-up  stock  for  less  than  its  market  value,  is  a  very  different 
matter.  Similar  observations  apply  to  the  issue  of  debentures  or 
mortgages;  and,  notwithstanding  the  distinction  attempted  to  be 
drawn  between  borrowing  money  on  mortgage  and  raising  money 
on  mortgage,  we  can  find  nothing  in  this  Act  of  1888  which 
introduces  any  special  restriction  on  the  power  given  to  raise 
money  for  the  purposes  of  the  Act  by  creating  and  issuing  mort- 
gages or  debenture  stock.     The  authorities  which  show  that  the 

debentures  can  be  issued  at  a  discount  —  for  example, 
[*  90]  ♦  Campbell's  Case  —  are,  in  our  opinion,  as  applicable  to 

this  company  as  to  companies  governed  by  the  Companies 
Act,  1862,  to  which  those  decisions  more  particularly  relate.  Of 
course,  if  the  special  Act  of  1888  had  prohibited  the  issue  of  the 
fully  paid-up  capital  for  any  particular  purpose,  the  company 
could  not  lawfully  issue  it  for  that  purpose.  But  we  can  find  no 
prohibition  against  the  issue  of  paid-up  capital  for  any  purpose 
of  the  Shrewsbury  separate  undertaking.  It  would  be  to  impose 
upon  the  company  a  restriction  not  to  be  found  in  the  Act,  and  in 
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the  result  to  defeat  one  of  the  main  objects  of  the  Act,  if  we  were 
to  hold  that  the  company  could  not  issue  its  fully  paid-up  stock 
for  the  purpose  amongst  other  things  of  doing  what  might  be 
necessary  for  re-opening  the  Potteries  Eailway  to  public  traffic. 
This  conclusion  really  disposes  of  this  appeal.  The  agreement 
sought  to  be  set  aside  cannot  be  held  ultra  vires  the  company,  if 
the  Act  of  1888  is  construed,  as  we  are  of  opinion  it  ought  to  be 
construed,  not  narrowly  as  contended  by  the  appellant,  but  fairly 
with  reference  to  its  declared  objects,  and  if  the  law  relating  to 
the  issue  of  fully  paid-up  stock  and  of  mortgages  or  debenture 
stock  is  what  we  have  stated  it  to  be.  We  forbear,  therefore,  to 
examine  those  agreements  in  detail.  The  short  effect  of  them  is 
that  the  Shropshire  Eailways  Company  were  to  be  financed  by 
Whadcoat  Brothers  (Limited),  who  are  bankers.  By  the  first 
agreement  of  the  3rd  of  June,  1890,  the  bankers  were  to  pay  to 
the  company  £79,500,  £20,000  of  which  might  be  in  stock  of  the 
company.  The  company,  on  the  other  hand,  were  to  pay  to  the 
bankers  £173,200  in  debentures  and  fully  paid-up  stock,  — that 
is,  £90,200  in  debentures  to  be  issued  under  the  Act  of  1880, 
£53,000  in  fully  paid-up  stock,  and  £30,000  in  other  debentures, 
for  leave  to  create  which  application  was  to  be  made  to  Parlia- 
ment. If  authority  could  not  be  obtained  to  issue  them,  cash  was 
to  be  paid  to  the  bankers  instead  of  them.  By  the  second  agree- 
ment of  the  1st  of  August,  1890,  £5000  in  debentures  and 
£5000  stock  were  to  be  paid  to  the  bankers  in  consideration  of 
their  paying  £5000  earlier  than  they  agreed  to  do,  and  not 
against  engineer's  certificates  as  previously  agreed.  By  the  third 
agreement,  on  the  10th  of  December,  1890,  a  further  modification 
of  the  agreement  of  June  was  made,  and  further  payments  were 
to  be  made  to  the  bankers  for  further  accommodation  by  them. 
It  is  obvious  from  these  agreements  that  the  payments  to  be  made 
by  the  railway  company  to  the  bankers  in  capital  stock  and 
debentures  were  calculated  upon  the  footing  that  the  capital 
stock  and  debentures  were  worth  very  much  less  than  their 
nominal  value.  We  were  told  that  they  were  issued  at  a  discount 
of  something  like  sixty  per  cent.  Onerous,  however,  as  these 
terms  apparently  were,  we  have  no  reason  to  doubt  that  they 
were  the  best  terms  which  could  be  made  under  the  circumstances, 
and  under  the  difficulties  with  which  the  company  had  to  grap- 
ple.    On  this  part  of  the  case  we  cannot  usefully  add  anything 
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to  the  observations  of  Mr.  Justice  Romer,  A  point  was  made 
that  the  company  agreed  first  to  sell  and  then  to  re-purchase 
£20,000  of  its  own  stock,  which,  it  was  urged,  was  plainly  ultra 
vires.  The  answer,  however,  is  that  no  such  purchase  was  really 
contemplated,  nor  has  the  company  in  fact  purchased  its  own 
stock.  The  £20,000  have  gone  to  the  contractor  through  the 
bankers.  Even  if  the  agreement  as  to  the  £20,000  had  been 
to  the  effect  suggested,  so  that  the  agreement  might  have  been 
set  aside  on  this  ground  before  it  had  been  acted  upon,  yet,  if  in 
point  of  fact  the  agreement  has  been  carried  out  without  any  pur- 
chase by  the  company  of  its  own  stock,  tlie  Court  could  not 
afterwards  usefully  or  properly  interfere.  The  attack  on  the 
agreement,  so  far  as  it  is  based  on  this  ground,  would  be  too 
late  even  if  it  might  have  succeeded  earlier.  By  means  of  those 
agreements,  the  company  have  in  fact  purchased  and  acquired  the 
undertaking  of  the  Potteries  Company,  and  have  put  the  railways 
of  that  company  into  good  working  order,  and  have  constructed 
part  of  the  new  railway  authorised  by  the  Act  of  1888.  It  is  true 
that  this  Act  of  1891  does  not  refer  to  the  impeached  agreements, 
and  cannot  be  relied  on  as  confirming  them.     It  would,  however, 

be  extremely  diflBcult,  if  not  impossible,  to  set  those  agree- 
[*  91]  ments  aside  *  now  on  any  terms  which  would  be  just  and 

equitable.  But,  assuming  that  this  diflBculty  could  be  sur- 
mounted, and  apart  altogether  from  it,  we  have  come  to  the 
conclusion  that  the  agreements  were  not  ultra  vires,  and  the 
appeal  must  therefore  be  dismissed  with  costs. 

ENGLISH  NOTES. 
This  case  mast  be  viewed  in  contrast  to  the  case  decided  by  the 
House  of  Lords  under  the  Companies  Act  1862,  of  The  Ooreguvi  Gold 
Mining  Company  v.  Roper,  No.  33,  p.  644,  post.  In  effect  the  learned 
lords,  as  well  as  the  Court  of  Appeal  in  the  case  of  Re  Almada  and 
Tirito  Company.  Aliens  Case  (1888),  38  Ch.  D.  415,  57  L.  J.  Ch. 
706,  59  L.  T.  159,  36  W.  R.  593,  constnied  the  Act  of  1862  as  con- 
taining  provisions  (not  contained  in  the  Act  of  1845)  impliedly  pro- 
hibiting the  issue  of  shares  at  a  discount. 

AM15RICAN  NOTES. 

Unless  the  rights  of  creditors  intervene,  a  corporation,  having  issued  its 
stock  as  paid  up,  and  declared  it  so  to  be,  and  not  having  issued  it  gratui- 
tously or  fraudulently,  is  hound  by  that  agreement  to  the  stockholder,  whether 


R.  C.  VOL.  VII.]  CORPORATION.  —  PART  IL  401 

Ko.  10.  —  WeU)  ▼.  flhropdiire  Bailwayi  Oompaay.  —Hotel. 

the  original  subscriber  or  a  subsequent  transferee.  "  No  call  could  have  been 
made  by  the  company  under  its  agreement  with  its  shareholders,  unless  to 
pay  its  creditors.  .  .  .  The  shares  were  issued  as  paid  up,  on  a  fair  under- 
standing, and  that  bound  the  company."  ScoviU  v.  Thayer,  105  United 
States,  143 ;  Brant  r,  Ehleny  59  Maryland,  1. 

But  the  rule  is  different  in  this  country  where  the  rights  of  creditors  are 
involved.  ^*  This  doctrine,"  says  Mr.  Freeman,  in  a  note,  8  Am.  St.  Rep.  309, 
'*  seems  to  be  a  distinctively  American  one,  and  serves  to  explain  some  of  the 
differences  between  the  English  and  American  cases."  In  ScoviU  v.  Thayer, 
supra,  after  referring  to  the  English  doctrine,  the  Court  say :  "  But  the  doc- 
trine of  this  Court  is  that  such  a  contract,  though  binding  on  the  company, 
is  a  fraud  in  law  on  its  creditors,  which  they  can  set  aside ;  that  when  their 
rights  intervene,  and  their  claims  are  to  be  satisfied,  the  stockholders  can  be 
required  to  pay  their  stock  in  full.  *'  This  doctrine  seems  to  have  been  first 
announced  by  Judge  Story,  in  Wood  v.  Dimmer,  3  Mason  (U.  S.  Sup.  Ct.), 
308,  and  Judge  Thompson  says  of  it  (Liability  of  Officers  and  Agents  of  Cor- 
porations, p.  398  et  seq.):  "  It  has  been  subsequently  acted  upon  by  many 
American  courts  and  disputed  by  none."  '<  This  invention  of  Mr.  Justice 
Story,  that  the  directors  of  corporations  are  trustees  in  equity  for  the  cor- 
porate creditors,  appears  to  have  been  pushed  to  an  absurd  extent  by  some  of 
the  American  Judges ; "  and  he  cites  as  "  expressing  the  generally  received 
view,"  although  obiter,  the  language  of  the  Court  in  Fusz  v.  Spaunhorst,  67 
Missouri,  264:  ^*  Nothing  short  of  an  active  participancy  in  a  positively 
wrongful  act,  intendedly  and  directly  operating  to  the  prejudice  of  the  party 
complaining,  will  give  origin  to  the  liability  as  above  indicated." 

In  3  Thompson  on  Corporations,  sect  4150,  it  is  said :  "  In  some  cases  it 
has  been  said  that  the  directors  are  trustees  for  the  creditors  of  the  corpora- 
tion, because  it  is  proper  that  they  should  be  protected  against  fraudulent 
acts  on  the  part  of  the  directors  by  which  they  might  be  deprived  of  collect- 
ing their  debts  in  the  usual  way  against  the  corporation.  Cunningham  v. 
Pell,  5  Paige  Chancery  (New  York),  607.  But  statements  of  this  kind  axe 
made  quite  guardedly.  Thus  the  directors  are  said  to  be  trustees  of  the 
creditors  *  to  a  considerable  degree,'  Jackson  v.  Ludeling,  21  Wallace  (U.  S. 
Sup.  Ct.),  624 ;  or  '  in  a  certain  sense,'  Bliss  v.  Maiteson,  45  New  York,  26.  It 
is  also  said,  speaking  of  bank  directors,  that  they  are  not  trustees  in  a  tech- 
nical sense,  but  that  their  relation  to  the  corporation  is  rather  that  of  an 
agent  to  his  principal,  when  viewed  with  reference  to  the  right  of  creditors. 
Briggs  v.  Spaulding,  141  United  States,  132.  The  author  has  not  found  any 
English  case  which  formulates  the  American  *  trust  fund '  doctrine,  but  in  one 
case  in  that  country  it  was  distinctly  denied.  Poofe*s  case,  9  Ch.  Div.  322." 
"  The  *  trust  fund  *  doctrine  is  rather  to  be  regarded  as  a  mere  judicial  inven- 
tion, proceeding  from  the  fertile  brain  of  Mr.  Justice  Story,  and  taken  up 
and  followed  by  all  American  courts  out  of  deference  to  the  authority  of  that 
eminent  judge  and  law  writer.  A  disposition  is  shown  in  some  recent  Ameri- 
can cases  to  limit  the  doctrine  to  the  case  of  insolvent  corporations." 

Mr.  Morawetz  (Private  Corporations,  sects.  375,  589),  says  :  "  It  is  an  inflex- 
ible rule  that  shares  cannot  be  paid  up  for  less  than  their  value."    <<  A  reso- 
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hition  that  the  shares  issned  by  a  corporation  shall  be  deemed  paid-up  shares, 
although  unanimously  adopted  in  corporate  meeting,  is  equally  insufficient  to 
effect  its  purpose.'*  Citing  Upton  v.  TribUcock,  91  United  States,  48 ;  Slee  t. 
Bloom,  19  Johnson  (New  York),  456 ;  10  Am.  Dec.  278 ;  Osgood  ^  Moss  v. 
Kingy  42  Iowa,  478 ;  Mann  v.  Cook,  20  Connecticut,  177 ;  Gill  v.  Balis,  T2 
Missouri,  424 ;  Woodfork  t.  Union  Bank,  3  Coldwell  (Tennessee),  501 ;  Boynton 
V.  Hatch,  47  New  York,  225.  See  also  Brant  v.  Ehlen,  59  Maryland,  1;  Gl 
W.,  frc.  Co.  V.  Gray,  122  Illinois,  630 ;  Pittsburgh,  ^c.  R.  Co.  v.  Stewart,  41 
Pennsylvania  State,  54.  The  *<  trust  fund  "  doctrine  is  generally  recognized 
here.    Beach  on  Private  Corporations,  sect.  122. 

In  Upton  V.  7Vt7;i/coc^,  «u/)ra,  the  Court  said:  *< Equally  unsound  is  the 
opinion  that  the  obligation  of  a  subscriber  to  pay  his  subscription  may  be 
released  or  surrendered  to  him  by  the  trustees  of  the  company.  This  has 
been  often  attempted,  but  never  successfully.  The  capital  paid  in  and 
promised  to  be  paid  in,  is  a  fund  which  the  trustees  cannot  squander  or  give 
away.  They  are  bound  to  call  in  what  is  unpaid  and  carefully  to  husband  it 
when  received."    See  Camden  v.  Stuart,  144  United  States,  104. 

In  Van  CoU  v.  Van  Brunt,  82  New  York,  535,  it  was  held  that  where  a  con- 
tractor was  paid  for  building  a  railroad  by  the  issue  of  fully-paid  up  stock,  it 
must  be  deemed  so  by  creditozs,  although  the  par  value  had  not  been  re- 
ceived by  the  company,  and  the  contractor  was  not  liable  for  the  balance. 
This  decision  is  strongly  disapproved  by  Mr.  Morawetz.  (Private  Corpora- 
tions, sect.  589,  note.)  Mr.  Beach  approves  the  doctrine  that  "persons  re- 
ceiving full  paid  shares  of  a  company  for  property  accepted  at  an  overvaluation  ** 
are  not  liable  to  creditors  for  the  difference,  if  the  transaction  was  in  good 
faith.  1  Private  Corporations,  sect.  120,  citing  ScocUl  v.  Thayer,  105  United 
States,  143,  and  Van  Cott  v.  Van  Brunt,  supra.  See  Whitehill  v.  Jacobs,  76 
Wisconsin,  474;  Gamble  v.  Queen*s  County  Water  Co.,  123  New  York,  91. 

Mr.  Cook  (Stock  and  Stockholders,  sects.  29  et  seq.)  points  out  that  the 
American  rule  differs  from  the  English  as  to  corporate  creditors,  and  does  not 
warrant  the  issue  of  stock  below  par.  At  sect.  43  he  observes :  "  The  prin- 
ciple of  law  that  the  capital  stock  of  a  company  is  a  trust  fund,  to  be  pre- 
served  for  the  benefit  of  corporate  creditors,  is  a  distinctively  American 
doctrine,  and  has  never  been  recognized  in  England."  See  Hospes  v.  N.  W. 
Manuf.  Co.,  48  Minnesota,  174;  31  Am.  St.  Rep.  637;  Gogebic  Inv.  Co.y. 
Iron  C.  M.  Co  ,  78  Wisconsin,  427 ;  23  Am.  St.  Rep.  417 ;  Barron  v.  Paine, 
83  Maine,  312;  Ailing  v.  Wenzel,  133  Illinois,  264;  Perry  y.  Tuskaloosa,  S'c. 
on  Co.,  93  Alabama,  364 ;  Hightower  v.  Thornton,  8  Georgia,  486 ;  52  Am. 
Dec.  412 ;  Thompson  v.  Reno  Sav.  Bank,  19  Nevada,  103;  3  Am.  St  Rep.  797; 
Union  M.  L.  Ins.  Co.  v.  Frear  Stone  Manuf.  Co.,  97  Illinois,  537 ;  37  Am.  Rep. 
129;  Hawleyy.  Upton,  102  United  States,  314.  In  Gamble  v.  Queen's  County 
Water  Co.,  123  New  York,  91 ;  9  Lawyers*  Reports  Annotated,  527,  it  was 
held  that  a  corporation  might  issue  its  bonds  at  less  than  par  for  money  or 
property  required  for  its  use. 

Subscribers  to  stock  of  a  gas  company  issued  in  good  faith  partly  for  prop- 
erty purchased  by  it  and  the  balance  as  paid-up  stock,  the  proceeds  of  which 
are  used  as  working  capital,  are  not  liable  for  further  payment,  although  the 
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property  proves  to  be  of  very  small  valae,  and  in  the  sale  of  the  property  a 
clumsy  device  was  resorted  to,  calculated  to  excite  suspicion.  American  Tube 
^  /.  Co,  y.  Haysy  165  Pennsylvania  State,  489. 

In  Gogebic  Jnv.  Co,  y.  Iron  Chief  M.  Co,  iupra,  the  court  having  cited 
Upton  V.  Tribilcockf  01  United  States,  45,  and  Sanger  v.  Uptouy  Ibid.  60, 
observe:  **  Under  the  rule  stated  in  these  opinions,  that  the  capital  stock  of 
the  corporation  is  an  asset  of  the  corporation,  held  in  trust  for  the  benefit  of 
the  corporation  and  its  creditors  when  bankrupt,  it  follows  logically  that 
when  the  corporation  disposes  of  this  stock  for  a  wholly  inadequate  consid- 
eration, it  is  as  much  a  fraud  upon  the  creditors  of  the  corporation  as  though 
the  corporation  had  disposed  of  any  of  its  other  debts  due  to  the  corporation 
for  a  wholly  inadequate  consideration.  It  differs  from  the  other  tangible 
assets  of  the  corporation,  as  between  the  creditors  of  the  corporation  and 
the  stockholders,  in  this,  that  when  the  tangible  assets  of  the  corporation  are 
fraudulently  conveyed,  the  creditor  can  only  take  the  property  so  conveyed 
in  satisfaction  of  his  debt,  but  cannot  compel  the  fraudulent  vendee  to  pay 
the  creditor's  debt  unless  he  has  disposed  of  the  property  fraudulently  re- 
ceived by  him,  and  in  that  event  he  must  account  for  what  he  has  received 
for  it,  or  for  its  fair  value ;  but  the  fraudulent  holder  of  stock,  under  the 
common  law  and  under  our  statute,  becomes  liable  to  the  creditors  for  the  par 
value  of  the  stock  less  what  he  has  paid  for  it  to  the  corporation."  "  In  the 
case  at  bar  the  facts  stated  in  the  complaint  show  that  nearly  all  the  capital 
stock  of  the  corporation  was  issued  and  delivered  to  the  stockholders  named 
in  the  complaint  for  a  nominal  consideration,  and  the  presumption  of  the  law 
is  that  the  transfer  of  the  stock  is  a  fraud  upon  the  creditors  of  the  corpora- 
tion, and  that  as  to  such  creditors  the  parties  to  whom  the  stock  was  issued 
must  be  held  liable  to  a  further  payment  upon  their  stock  to  the  par  value 
thereof,  if  it  be  necessary  to  make  such  further  payment  to  satisfy  the  debts 
of  the  corporation." 

In  Hospes  v.  Northwestern  Manuf.  Co.y  supra^  while  the  Court  recognize  the 
rights  of  creditors  as  against  holders  of  paid-up  shares  not  fully  paid  up,  yet 
they  decline  to  accept  the  so-called  "  trust-fund  "  doctrine  on  which  it  has 
usually  been  founded,  and  put  the  right  on  the  ground  of  fraud  alone.  They 
observe :  — 

"  Another  proposition  which  we  think  must  be  sound  is,  that  creditors  can 
not  recover  on  the  ground  of  contract  when  the  corporation  could  not.  Their 
right  to  recover  in  such  cases  must  rest  on  the  ground  that  the  acts  of  the 
stockholders  with  reference  to  the  corporate  capital  constitutes  a  fraud  on 
their  rights.  We  have  here  a  case  where  the  contract  between  the  corpora- 
tion and  the  takers  of  the  shares  was  specific  that  the  shares  should  not  be 
paid  for.  Therefore,  unlike  many  of  the  cases  cited,  there  is  no  ground  for 
implying  a  promise  to  pay  for  them.  The  parties  have  explicitly  agreed  that 
there  shall  be  no  such  implication,  by  agreeing  that  the  stock  shall  not  be 
paid  for.  In  such  a  case  the  creditors  undoubtedly  may  have  rights  superior 
to  the  corporation,  but  these  rights  cannot  rest  on  the  implication  that  the 
shareholder  agreed  to  do  something  directly  contrary  to  his  real  agreement, 
but  must  be  based  on  tort  or  fraud,  actual  or  presumed. 
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"  It  is  settled  that  an  equity  in  favour  of  a  creditor  does  not  arise  absolutely 
and  in  every  case  to  have  the  holder  of  *  bonus '  stock  pay  for  it  contrary  to 
his  actual  contract  with  the  corporation.  Thus  no  such  equity  exists  in  favour 
of  one  whose  debt  was  contracted  prior  to  the  issue,  since  he  could  not  have 
trusted  the  company  upon  the  faith  of  such  stock.  Firxt  Nat  Bank  v.  Gugtin, 
etc.  Mining  Co.  42  Minn.  327;  18  Am.  St.  Rep.  510;  Coit  v.  Gold  Amalgamat- 
ing Co,,  119  U.  S.  343 ;  Handley  v.  Slutz,  139  U.  S.  417,  435.  It  does  not  exist 
in  favour  of  a  subsequent  creditor  who  has  dealt  with  the  corporation  with 
full  knowledge  of  the  arrangement  by  which  the  '  bonus '  stock  was  issued ; 
for  a  man  cannot  be  defrauded  by  that  which  he  knows  when  he  acts.  Fir»t 
Nat.  Bank  v.  Gustin,  etc.  Mining  Co.,  42  Minn.  327  ;  18  Am.  St.  Rep.  610.  It 
has  also  been  held  not  to  exist  where  stock  has  been  issued  and  turned  out 
at  its  full  market  value  to  pay  corporate  debts.  Clark  v.  Bever,  139  U.  S.  96. 
The  same  has  been  held  to  be  the  case  where  an  active  coi-poration,  whose 
original  capital  has  been  impaired,  for  the  purpose  of  recuperating  itself, 
issues  new  stock,  and  sells  it  on  the  market  for  the  best  price  obtainable, 
but  for  less  than  par,  Handley  v.  Stutz,  139  U.  S.  417 ;  although  it  is  difficult 
to  perceive,  in  the  absence  of  a  statute  authorizing  such  a  thing  (of  which 
every  one  dealing  with  the  corporations  is  bound  to  take  notice),  any  differ- 
ence between  the  original  stock  of  a  new  corporation,  and  additional  stock 
issued  by  a  *  going  concern/ 

<*  It  is  difficult,  if  not  impossible,  to  explain  or  reconcile  these  cases  upon 
the  *  trust-fund '  doctrine,  or,  in  the  light  of  them,  to  predicate  the  liability  of 
the  stockholder  upon  that  doctrine.  But  by  putting  it  upon  the  ground  of 
fraud,  and  applying  the  old  and  familiar  rules  of  law  on  that  subject  to  the 
peculiar  nature  of  a  corporation  and  the  relation  which  its  stockholders  bear 
to  it  and  to  the  public,  we  have  at  once  rational  and  logical  ground  on  which 
to  stand.  The  capital  of  a  corporation  is  the  basis  of  its  credit.  It  is  a  sub- 
stitute for  the  individual  liability  of  those  who  own  its  stock.  People  deal 
with  it  and  give  it  credit  on  the  faith  of  it.  They  have  a  right  to  assume 
th^t  it  has  paid-in  capital  to  the  amount  which  it  represents  itself  as  having ; 
and  if  they  give  it  credit  on  the  faith  of  that  representation,  and  if  the  repre- 
sentation is  false,  it  is  a  fraud  upon  them ;  and  in  case  the  corporation  be- 
comes insolvent,  the  law,  upon  the  plainest  principles  of  common  justice,  says 
to  the  delinquent  stockholder,  *  Make  that  representation  good  by  paying  for 
your  stock.'  It  certainly  cannot  require  the  invention  of  any  new  doctrine 
in  order  to  enforce  so  familiar  a  rule  of  equity.  It  is  the  misrepresentation 
of  fact  in  stating  the  amount  of  capital  to  be  greater  than  it  really  is  that  is 
the  true  basis  of  the  liability  of  the  stockholder  in  such  cases ;  and  it  follows 
that  it  is  only  those  creditors  who  have  relied,  or  who  can  fairly  be  presumed 
to  have  relied,  upon  the  professed  amount  of  capital,  in  whose  favour  the  law 
will  recognize  and  enforce  an  equity  against  the  holders  of  *  bonus'  stock. 
This  furnishes  a  rational  and  uniform  rule,  to  which  familiar  principles  are 
easily  applied,  and  which  frees  the  subject  from  many  of  the  difficulties  and 
apparent  inconsistencies  into  which  the  *  trust-fund '  doctrine  has  involved  it ; 
and  we  think  that  even  when  the  *  trust-fund '  doctrine  has  been  invoked,  the 
decision  in  almost  every  well-considered  case  is  readily  referable  to  such  a 
rule." 
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Bat  this  doctrine  does  not  apply  to  purchasers  from  subscribers  of  stock 
issued  as  full  paid,  where  they  have  bought  in  good  faith  and  without  notice 
that  it  was  not  full  paid.  2  Morawetz  on  Corporations,  sect.  836 ;  note,  3 
Am.  St.  Rep.  820 ;  Brant  v.  Ehlen,  59  Maryland,  1.  In  the  last  case  the  Court 
observed :  "  Where  shares  are  issued  by  the  company  to  the  subscriber  as 
full-paid  shares,  and  ai'e  sold  by  the  subscriber  as  such,  there  is  no  ground  on 
which  a  promise  can  be  implied  on  the  part  of  the  purchaser,  without  notice, 
to  be  answerable,  either  to  the  company  or  its  creditors,  should  the  represen- 
tations on  the  faith  of  which  he  purchased  prove  to  be  false.  He  could  not 
be  held  liable  on  the  ground  of  contract,  because  he  never  agreed  to  purchase 
any  other  shares  than  full-paid  shares ;  and  if  it  be  said  that  the  shares  were 
fraudulently  issued,  he  could  not  be  held  liable  on  the  ground  of  fraud,  be- 
cause he  was  in  no  sense  a  party  to  the  fraud." 

Nor  does  the  doctrine  apply,  it  is  said,  in  cases  where  "  bonus  "  stock  is  issued 
to  one  who  was  not  a  subscriber.  In  Christenson  v.  Eno,  106  New  York,  97, 
the  Court  said  :  "  It  may  be  admitted  that  the  liability  of  subscribers  on  un- 
paid stock  subscriptions  constitutes  an  asset  of  the  corporation,  which  cannot 
be  surrendered  or  given  up  by  the  corporation,  without  consideration,  to  the 
prejudice  of  creditors.  .  .  .  Assuming  that  the  transaction  as  to  the  company 
was  ultra  vires,  or  that  it  could  not  give  away  its  shares,  the  transaction  in 
that  view  was  simply  a  nullity,  and  Eno  got  nothing  as  against  any  one  en- 
titled  to  question  the  transaction.  But  it  did  not  convert  him  into  a  debtor 
of  the  company  for  the  forty  percent.  He  entered  into  no  contract  to  pay  it. 
He  has  received  nothing  on  ac<^unt  of  the  twenty-five  shares,  and  it  is  not 
claimed  that  the  charter  in  terms  imposes  the  liability  claimed.  The  unissued 
shares  of  a  corporation  are  not  assets.  When  issued  they  represent  a  propor- 
tionate interest  in  the  shareholder  in  the  corporate  property, — an  interest 
however  subordinate  to  the  claims  of  creditors.  .  .  .  But  the  liability  of  a 
shareholder  to  pay  for  stock  does  not  arise  out  of  his  relation,  but  depends 
upon  his  contract,  express  or  implied,  or  upon  some  statute,  and  in  the  ab- 
sence of  either  of  these  grounds  of  liabUity,  we  do  not  perceive  how  a  person 
to  whom  shares  have  been  issued  as  a  gratuity  has,  by  accepting  them,  com- 
mitted any  wrong  upon  creditors,  or  made  himself  liable  to  pay  the  nominal 
face  of  the  shares  as  upon  a  subscription  or  contract.  Seymour  v.  Sfurg&ts,  26 
N.  T.  134;  In  re  Western  Canada  OU  Co.,  L.  R.,  1  Ch.  Div.  115 ;  Waterhouse 
V.  Jamieson,  L.  R.,  2  H.  L.  (Sc.),  29."  Judge  Thompson  denounces  this  deci- 
sion (1  Corporations,  §  1586,1587),  as  "contrary  to  all  sound  principles " and 
"worthy  of  very  little  respect,"  and  as  to  Handley  v.  Stutz,  139  United  States, 
417,  he  says,  «  The  Supreme  Court  of  the  United  States  has  let  itself  down  to 
the  same  doctrine  in  holding  that  where  a  company  cannot  seD  its  bonds  at 
par,  without  giving  with  them  an  equal  amount  of  its  increased  stock,  and 
the  par  value  of  the  bonds  was  no  more  than  the  actual  value  of  both  stock 
and  bonds,  the  purchaser  cannot  be  compelled  by  creditors  of  the  corporation 
to  pay  the  par  value  of  the  stock."  Citing  the  analogous  decision  in  Morrow 
V.  Nashville,  fie.  Co.,  87  Tennessee,  262 ;  10  Am.  St.  Rep.  658. 

This  subject  is  discussed  with  great  learning  by  Judge  Thompson  (1  Cor- 
porations, §§  1562-1598).     He  starts  with  the  general  proposition  that  shares 
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"must  be  paid  for  at  their  full  yaloe,"  and  that  there  is  «  no  power  in  direc- 
tors to  fix  price  of  stock  or  issue  it  for  less  than  f acp  value,"  and  that  thero 
is  "no  such  power  in  the  corporation  itself."  He  states  the  origin  and  re- 
views the  progress  of  the  "  trust  fund  doctrine,"  asserts  that  it  is  «  not  found 
in  modern  English  books,"  and  calls  attention  to  the  difference  between  the 
mode  of  orgauizatiou  of  corporations  in  this  country  and  in  England,  they 
being  generally  authorized  in  this  country  to  make  their  own  by-laws,  and 
having  very  little  power  of  this  kind  in  England;  and  he  concludes  "with 
great  confidence,  that  the  general  doctrine  is,  except  in  so  far  as  it  has  been 
shaken  in  California  (Stein  v.  Howard,  65  Cal.  616),  Minnesota  (Hospes  v, 
Northw.  Man.,  ffc  Co.,  48  Minn.  174),  New  York  (ChrUlenson  v.  Eno,  106 
K.  y.  97;  60  Am.  Rep.  429;  ChrUtensen  v.  Quiutard,  29  N.  Y.  St.  Rep'r,  61), 
and  in  the  Supreme  Court  of  the  United  States  (HandUy  v.  Stutz,  139  U.  S., 
417),  that  any  agreement,  secret  or  otherwise,  between  the  corporation  and 
its  shai'eholders,  that  its  shares  shall  not  be  paid  in  full,  though  possibly  good 
as  between  the  corporation  and  shareholders,  is  void  as  to  creditors  of  the  cor- 
poration in  the  event  of  its  insolvency."  The  cases  in  the  Federal  Supreme 
Court  criticised  by  Judge  Thompson  may  be  stated  as  follows  : — 

In  the  late  case  of  Bruner  v.  Broton,  139  Indiana,  600,  the  Court  observed : 
"  We  recognize  the  following  well-settled  principles :  (1)  The  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  payment  of  its  creditors.  Sateyer  v. 
Hooff,  17  Wall.  610 ;  Upton  v.  TribUcoek,  91  U.  S.  45 ;  Sanger  v.  Upton,  id. 
66;  Morgan  Co.  v.  Allen,  103  U.  S.  498;  Jackson  v.  Traer,  64  Iowa,  469, 

(2)  Capital  stock,  being  a  trust  fund,  may  be  followed  by  creditors,  in  any 
court  of  equity,  into  the  hands  of  any  person  who  is  not  a  bona  fide  purchaser 
thereof  for  vsklue  without  notice,  and  such  person  may  be  held  as  trustee  to 
the  extent  of  the  trust  fund  in  his  hands.  Wood  v.  Dummer,  3  Mason,  308- 
812;   Curran  v.  Arkansas,  15  How.  304;    Taylor  y,  Bowker,  111  U.  S,  110. 

(3)  A  simulated  payment  of  stock  is  not  valid  as  against  creditors.  Wether' 
bee  V.  Baker,  36  N.  J.  Eq.  501.  (4)  The  directors  of  a  corporation  have  no 
power  to  release  a  subscriber  to  its  capital  stock,  to  the  prejudice  of  its  credi- 
tors. Burke  v.  Smith,  16  Wall.  390 ;  Rider  v.  Morrison,  54  Md.  429  ;  Railroad 
Co.  V.  Bowser,  48  Pa.  St.  29;  Hav^ey  v.  Upton,  102  U.  S.  314;  Webster  v, 
Upton,  91  U.  S.  66.  (5)  An  agreement  between  a  corporation  and  its  stock- 
holders that  the  stock  shall  be  considered  fully  paid  and  non-assessible  is 
binding  on  the  corporation,  and  estops  it  from  making  any  further  calls  on 
the  stockholders.  But  if  the  corporation  becomes  insolvent  such  agreement 
does  not  estop  unsatisfied  judgment  creditors  of  the  corporation  from  sub- 
jecting the  unpaid  balance  on  the  stock  to  the  payment  of  their  judgments. 
ScoviU  V.  Thayer,  105  U.  S.  143;  Drury  v.  Cross,  7  Wall.  299;  Jackson  v. 
Ludeling,  21  Wall.  616." 

In  Coleman  v.  Howe,  154  lUinois,  458,  it  was  held;  1.  The  capital  stock 
of  an  insolvent  corporation  is  a  trust  fund  for  the  payment  of  its  debts,  con- 
sisting not  only  of  the  paid-in  capital,  but  of  that  which  the  shareholder  has 
promised  to  pay  in.    Citing  Upton  v.  TribUcoek,  supra. 

2.  Persons  taking  corporate  stock  issued  to  promoters  as  paid-up  by  prop- 
erty fraudulently  overvalued,  at  50  cents  on  the  dolUr,  imder  a  scheme  by 
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which  the  promotera  surrender  it  to  the  corporation  and  new  stock  is  issued 
to  the  purchasers  whose  names  are  entered  on  the  stock  book  as  original 
subscribers,  are  liable  as  original  subscribers  for  the  unpaid  portion  of  the 
stock. 

8.  A  purchaser  of  corporate  stock  issued  as  paid  up,  with  notice  that  it 
has  not  been  paid,  is  under  the  same  liability  for  the  unpaid  portion  as  the 
seller  or  assignor.    Citing  Jackson  v.  Traery  64  Iowa,  469. 

4.  A  purchaser  or  assignee  of  corporate  stock  which  has  not  been  fully 
paid  does  not  become  liable  to  the  corporate  creditors  for  the  unpaid  balance, 
where  the  stock  was  issued  as  fully  paid-up  and  he  has  acquired  it  in  good 
faith  and  without  notice  that  it  was  not  fully  paid.  The  Court  said :  "  The 
courts  have  inflexibly  enforced  the  rule  that  payment  of  stock  subscriptions 
is  good  as  against  creditors  only  when  payment  has  been  made  in  money,  or 
what  may  be  fairly  considered  as  money's  worth.  Wetherhee  v.  Baker,  35 
N.  J.  £q.  501.  Some  of  the  cases  hold  that  overvaluation  will  not  render 
the  stockholder  liable  for  the  difference  between  the  actual  and  accepted 
values  unless  there  is  an  affirmative  proof  of  fraud  aliunde.  But  other  cases 
hold  what  we  regard  as  the  better  view,  namely,  that  where  property,  whose 
value  is  well  known,  or  can  be  easily  learned,  is  taken  at  an  exaggerated  esti- 
mate, a  strong  presumption  is  raised  that  the  valuation  is  not  in  good  faith 
and  is  made  for  a  fraudulent  purpose.  This  presumption  will  be  conclusive 
unless  rebutted  by  satisfactory  evidence  explanatory  of  the  apparent  fraud. 
Where  the  overvaluation  is  so  great  that  the  fraudulent  intent  appears  on  its 
face,  and  is  not  explained,  the  court  will  hold  it  to  be  fraudulent  as  matter 
of  law."  Citing  1  Cook  on  Stock,  &c.  §  47;  Boynton  v.  Atidrews,  63  New 
York,  93 ;  Douglass  v.  Ireland,  73  ibid.  100  ;  Osgood  v.  King,  42  Iowa,  478. 

'*  But  where  the  charter  authorizes  capital  stock  to  be  paid  in  property, 
and  the  shareholders  honestly  and  in  good  faith  put  in  property  instead  of 
money,  in  payment  of  their  subscriptions,  third  parties  have  no  ground  of 
complaint.  The  case  is  very  different  from  that  in  which  subscriptions  are 
payable  in  cash,  and  where  only  a  part  of  the  instalments  has  been  paid* 
In  that  case  there  is  still  a  debt  due  to  the  corporation,  which,  if  it  become 
insolvent,  may  be  sequestered  in  equity  by  the  creditors  as  a  trust  fund  liable 
to  the  payment  of  their  debts.  But  where  full-paid  stock  is  issued  for  prop- 
erty received,  there  must  be  actual  fraud  in  the  transaction  to  enable  the 
creditors  to  call  the  stockholders  to  account.  A  gross  and  obvious  overvalu- 
ation of  property  would  be  strong  evidence  of  &aud."  Coit  v.  Gold  A  mal' 
gamating  Co.,  119  United  States,  343 ;  citing  Boynton  v.  Hatchj  47  New  York, 
226 ;  Van  Cott  v.  Van  Brunt,  82  ibid.  535 ;  Carr  v.  Le  Fevre,  27  Pennsylvania 
State,  413.  Preeisely  the  same  doctrine  is  found  in  Coffin  v.  Ransdell,  110 
Indiana,  417,  citing  the  Coit  ease,  and  Mr.  Cook's  statement  (Stock,  &a  §  47), 
that  the  transaction  is  binding  '<  unless  there  is  an  overvaluation  and  the 
overvaluation  is  shown  to  have  been  fraudulent." 

One  who  obtains  full-paid  stock  in  a  corporation  as  the  price  of  property 
conveyed  to  the  latter  such  as  is  needed  by  it  in  the  operation  of  its  business 
is  not  liable  for  further  payment  on  such  stock,  until  it  is  shown  that  the 
property  conveyed  is  not  reasonably  worth  the  par  value  of  the  stock.  Kelley 
V.  Fletcher,  94  Tenn.  1. 
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In  Clark  v.  Bever,  139  United  States,  96,  it  was  held  that  a  railroad  com- 
pany, indebted  to  a  construction  company,  and  not  having  the  ability  to  pay 
its  debt  in  money,  might  lawfully  pay  it  in  its  stock  at  twenty  cents  on  the 
dollar,  the  stock  then  having  no  value  in  the  market.  The  Court  reviewed 
its  decisions  upon  the  "  trust  fund  "  doctrine,  and  distinguished  this  case  from 
them,  observing :  "  In  all  of  these  cases,  except  one,  there  was  an  actual  sub- 
scription of  a  given  amount.  They  were  cases  of  promises  to  pay  the  com- 
pany the  amount  subsciibed,  not  of  sales  by  it,"  and  conclude :  '*  To  say  that 
a  public  corporation,  charged  with  public  duties,  may  not  relieve  itself  from 
embarrassment  by  paying  its  debt  in  stock  at  its  real  value  —  there  being  no 
statute  forbidding  such  a  transaction  —  without  subjecting  the  creditor  sur- 
rendering his  debt,  to  the  liability  attaching  to  stockholders  who  have  agreed, 
expressly  or  impliedly,  to  pay  the  face  value  of  stock  subscribed  by  them,  is 
in  effect  either  to  compel  them  to  suspend  operations  the  moment  they  be- 
come unable  to  pay  their  current  debts,  or  to  borrow  money  secured  by  mort- 
gage upon  the  corporate  property."    This  was  unanimous. 

In  Fogg  v.  Blair ^  189  United  States,  118,  the  same  doctrine  was  reiterated 
in  effect,  the  Court  however  expressly  recognizing  the  doctrine  that  "  unpaid 
subscriptions  to  the  stock  of  a  corporation  constitute  a  trust  fund  for  the 
benefit  of  creditors,  which  may  not  be  given  away  or  disposed  of  by  it  with- 
out consideration  or  fraudulently,  to  the  prejudice  of  creditors."  This  was 
unanimous. 

In  Handle}/  v.  Stuiz,  139  United  States,  417,  it  was  held  that  a  corporation, 
finding  its  original  corporation  impaired,  may  for  the  purpose  of  recuperating 
itself  and  of  producing  new  conditions  for  the  successful  prosecution  of  its 
business,  issue  new  stock  and  put  it  upon  the  market  and  sell  it  for  the  best 
price  that  can  be  obtained ;  and  in  such  case  no  trust  in  favour  of  a  creditor 
arises  against  a  purchaser  who  in  good  faith  buys  it  for  less  than  par.  Again 
the  "  trust  fund  "  doctrine  is  approved,  the  Court  observing,  "  no  relaxation 
of  the  general  principle  has  been  admitted."  Citing  Stein  v.  HoioarJ,  65 
California,  616,  holding  that  bonus  stock  is  not ''  fictitious  "  stock  within  the 
phrase  of  the  State  Constitution.  The  Chief  Justice  and  one  associate  dis- 
sented on  the  ground  that  bonus  stock  is  void,  and  that "  when  the  capital 
stock  of  a  corporation  has  become  impaired,  or  the  business  in  which  it  has 
engaged  has  become  so  unremunerative  as  to  call  for  a  change,  creditors  at 
large  may  well  demand  that  experiments  at  rehabilitation  should  not  be  con- 
ducted at  their  risk."  On  the  other  hand,  the  Court  say,  "  that  so  long  as  the 
transaction  is  bond  fide,  and  not  a  mere  cover  for  *  watering '  the  stock,  and 
the  consideration  obtained  represents  the  actual  value  of  such  stock,  the 
Courts  have  shown  no  disposition  to  disturb  it.  Of  course  no  one  would  take 
stock  so  issued  at  a  greater  price  than  the  original  stock  could  be  purchased 
for,  and  hence  the  ability  to  negotiate  the  stock  and  to  raise  the  money  must 
depend  upon  the  fact  whether  the  purchaser  shall  or  shall  not  be  called  upon 
to  respond  for  its  par  value." 

Of  this  last  group  of  cases  Judge  Thompson  says  (2  Corporations,  §  1666), 
"  that  while  not  professing  to  do  so,  they  overturn  all  former  rulings  of  the 
same  Court  in  respect  of  the  rights  of  the  creditors  of  corporations  against  the 
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holders  of  unpaid  shares,  and  totally  obliterate  the  doctrine  of  that  and  other 
American  Courts,  that  the  capital  stock  of  a  corporation  is  a  trust  fund  for 
its  creditors."  Of  Clark  v.  flerer,  supra,  he  says  (§  1665),  that  it  "in  its 
reasoning  goes  to  the  wild  length  of  holding  that  a  corporation  may,  so  far 
as  the  rights  of  its  creditors  are  concerned,  give  away  its  imissaed  shares, 
provided  they  are  worthless  at  the  time." 

In  i-espect  to  the  first  two  of  this  group,  it  is  probable  that  Judge  Thomp- 
son's vigorous  criticism  will  not  be  generally  approved,  for  it  would  seem  a 
harsh  and  impolitic  application  of  the  "  trust  fund"  doctrine  to  hold  that  the 
construction-creditor,  upon  whose  action  the  remedy  of  aU  other  creditors 
depends,  should  be  the  only  one  made  to  suffer,  and  that  he  should  be  con- 
verted into  a  kind  of  cat's  paw  to  rake  the  fruit  out  of  the  fire  for  the  others. 
The  doctrine  of  bonus  stock  is  evidently  much  more  susceptible  of  a  fair  dif- 
ference of  opinion.  The  "  trust  fund  "  doctrine  is  also  adopted  in  Corey  v. 
Wadsworth,  99  Alabama,  68 ;  42  Am.  St.  Rep.  29 ;  Sabin  v.  Columbia  Fuel  Co., 
25  Oregon,  15;  42  Am.  St.  Rep.  756. 

In  Hollins  v.  Brierjield  Coal  {r  Iron  Co.,  150  United  States,  371,  it  is  held 
(two  justices  dissenting),  that  the  insolvency  of  a  corporation  raises  a  trust 
first  for  creditors,  but  rather  as  to  the  administration  of  the  assets  after  pos- 
session by  a  court  of  equity  than  as  attaching  to  the  property  as  such  for  the 
direct  benefit  of  either  creditors  or  stockholders.  This  is  followed  by  the 
•Alabama  court,  in  O'Bear  Jetrelry  Co.  v.  Volfer,  28  Lawyers'  Rep.  Ann.  707 ; 
and  this  is  the  doctrine  of  Bank  of  Montreal  v.  /.  E.  Potts  Salt,  (fc,  Co.,  90 
Michigan,  345. 

See  case.  No.  33  post,  and  notes. 


No.  16.— GARDNER  v.  LONDON,  CHATHAM,  &  DOVER 
RAILWAY  COMPANY. 
(CH.  APP.  1867.) 

No.  17.— BLAKER  v.  HERTS  &  ESSEX  WATERWORKS 

COMPANY. 
(cH.  D.  1889.) 

No.  18.  — In  be  BARTON-UPON-HUMBER  AND  DISTRICT 

WATERWORKS   COMPANY. 

(cH.  D.  1889.) 

RULE. 

The  holder  of  debentures  which  create  a  charge  on  the 
undertaking  of  a  company  formed  for  public  purposes,  is 
not  entitled  to  a  sale  of  the  property  comprised  in  the 
charge.    The  undertakings  as  has  been  said^  is  given  to 
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the  mortgagees  as  "a  fruit-bearing  tree,  the  produce  of 
which  is  the  fund  dedicated  by  the  contract  to  secure  and 
to  pay  the  debt.''  The  Court  has,  however,  under  the 
Companies  Act  1862,  power  to  make  an  order  for  the 
winding  up  of  such  a  company  (not  being  a  railway  com- 
pany), and  will  do  so  where  it  appears  that  the  public  will 
not  be  damnified  by  the  order. 

Oardner  v.  London,  Chatham,  ft  Dover  Bailway  Company. 

L.  R.,  2  Ch.  201-224  (s.  c.  36  L.  J.  Ch.  823;  15  L.  T.  552;  15  W.  R.  324). 

Railway  Company.  —  Debenture  Holder,  —  Charge  on  "M«  Undertaking"  — 
Surplus  Lands.  —  Receiver.  —  Manager. 

[201]  A  mortgage  debenture  made  by  a  railway  company  in  the  form  given 
in  Schedule  C.  of  the  Companies  Clauses  Consolidation  Act,  1846,  does 
not  give  the  debenture  holder  a  specific  charge  upon  the  surplus  lands  of 
the  company,  or  the  proceeds  of  the  8a1e  of  them,  so  as  to  entitle  him  to  an 
order  for  a  receiver  of  the  sale  moneys  or  interim  rents. 

The  "undertaking"  of  a  railway  company,  which  is  pledged  in  such  a* 
mortgage,  is  the  going  concern  created  by  the  Act,  which  cannot  be  broken 
up  or  interfered  with  by  the  mortgagee;  the  "sums  of  money"  are  moneys 
ejusdem  generis  as  the  tolls,  and  are  the  earnings  of  the  undertaking,  which 
may  be  made  available  to  satisfy  the  mortgage. 

A  railway  company  may  give  a  specific  charge  on  the  moneys  to  arise  from 
the  sale  of  its  surplus  lands  for  a  debt  due  to  the  contractors  who  have  con- 
structed the  works. 

The  Court  will  not  appoint  a  manager  of  a  railway. 

The  above  suits  and  two  other  suits  against  the  same  company 
were  instituted  by  holders  of  debentures,  and  a  fourth  suit  by 
equitable  mortgagees  on  various  branches  of  the  London, 
[♦  202]  Chatham,  and  Dover  Eailway,  and  the  four  suits  came  *  be- 
fore the  Lords  Justices  by  way  of  appeal  from  certain  orders 
made  by  Vice-Chancellor  Stuart,  which  will  be  more  particularly 
referred  to. 

The  history  of  the  railway  system,  which  is  now  called  the 
London,  Chatham,  and  Dover  Railway,  is  as  follows:  — 

By  the  East  Kent  Railway  Act,  1853,  a  company  was  incor- 
porated by  the  name  of  the  East  Kent  Railway  Company,  for 
making  a  railway  from  Strood  to  Canterbury,  with  power  to  raise 
a  capital  of  £700,000  by  shares,  and  to  borrow  £233,333  on 
mortgage. 
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By  the  East  Kent  Hallway  (Extension  to  Dover)  Act,  1855,  the 
said  company  was  authorised  to  extend  their  line  from  Canterbury 
to  Dover,  with  certain  branches,  and  to  raise  an  additional  capital 
of  £500,000  by  the  issue  of  new  shares,  and  to  borrow  on  mortgage 
£166,666. 

By  the  East  Kent  Eailway  (Western  Extension)  Act,  1858,  the 
company  was  empowered  to  make  a  railway  from  their  bridge 
over  the  river  Medway,  to  join  the  Mid  Kent  Bailway,  and  to  be 
called  the  Western  Extension,  and  the  company  was  empowered 
to  raise  £300,000  additional  capital  by  the  issue  of  new  shares, 
and  to  borrow  £100,000  on  mortgage,  to  be  chaiged  either  on  their 
whole  undertaking,  or  exclusively  on  the  Western  Extension ;  and 
the  company  was  directed  to  keep  separate  accounts  of  all  receipts 
and  payments  from  and  on  account  of  the  Western  Extension. 

By  the  London,  Chatham,  and  Dover  Eailway  Act,  1859,  the 
said  company  was  styled  the  London,  Chatham,  and  Dover  Rail- 
way Company,  and  the  company  was  authorised  to  raise  £80,000 
by  the  creation  of  new  shares  in  the  undertaking  of  the  company, 
and  to  borrow  £26,600  on  mortgage  of  their  undertaking,  exclusive 
of  the  Western  Extension. 

By  the  London,  Chatham,  and  Dover  Eailway  (Metropolitan 
Extensions)  Act,  1860,  the  said  company  was  authorised  to 
make  certain  new  railways,  under  the  name  of  the  Metropolitan 
Extensions,  and  to  raise  capital  for  that  purpose  by  the  creation 
of  Metropolitan  Extension  shares,  and  also  to  raise  £100,000  by 
other  new  shares,  for  the  general  purposes  of  that  Act ;  and  by 
the  same  Act  the  company  was  authorised  to  borrow  £550,000  on 
the  security  of  the  Metropolitan  Extension  shares,  and 
£33,000  on  the  *  security  of  their  General  Undertaking,  [*203] 
except  the  Western  Extension  and  Metropolitan  Extensions. 

By  the  London,  Chatham,  and  Dover  Eailway  (Capital)  Act, 
1860,  the  capital  of  the  company  was  defined,  and  the  company 
was  empowered  to  raise  by  shares  the  further  capital  of  £300,000, 
for  the  purposes  of  their  undertaking,  exclusive  of  the  Western 
Extension,  and  £90,000  additional  capital  for  the  purposes  of  the 
Western  Extension,  and  to  borrow  £100,000  on  mortgage  of  the 
undertaking,  exclusive  of  the  Western  Extension,  and  £30,000  on 
the  Western  Extension. 

By  the  London,  Chatham,  and  Dover  Railway  (Various  Powers) 
Act^  1861,  it  was  enacted,  that  in  construing  the  Act  the  expres- 
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sioD,  "  general  undertaking, "  should  mean  the  undertaking  of  the 
company  as  authorised  by  the  East  Kent  Railway  Act,  1853,  and 
the  East  Kent  Eailway  (Extension  to  Dover)  Act,  1855,  and  if  and 
when  the  Western  Extension  was  merged  in  that  undertaking 
(which  merger  shortly  afterwards  took  place),  should  also  include 
the  Western  Extension.  And  it  was  enacted  that  the  Western 
Extension  might  be  united  with  the  General  Undertaking  from 
such  date,  and  for  and  in  consideration  of  such  perpetual  rent- 
charge,  as  might  be  determined  by  a  resolution  of  the  holders  of 
shares  and  stock;  but  that  such  rent^charge  should  be  without 
prejudice  to  all  previous  mortgages,  bonds,  and  debenture  stock ; 
and  that  such  rent-charge  should  be  of  sufficient  amount  to  pay  all 
interest  on  all  mortgage  bonds  and  debenture  stock  charged  on  the 
Western  Extension.  And  the  company  was  authorised  to  raise 
£320,000  for  the  purpose  of  the  General  Undertaking,  and 
£170,000  for  the  purposes  of  the  Western  Extension,  or  (after 
the  union  thereof  with  the  General  Undertaking)  of  the  General 
Undertaking,  by  the  issue  of  shares,  and  to  borrow  on  mortgage 
£106,000  on  the  security  of  the  General  Undertaking,  and  £56,600 
on  the  security  of  the  Western  Extension,  or  after  the  union 
thereof  with  the  General  Undertaking,  on  the  security  of  the 
General  Undertaking. 

By  the  London,  Chatham,  and  Dover  Railway  (Additional 
Powers)  Act,  1862,  in  which  it  was  recited  that  the  Western  Ex- 
tension had  been  united  to  the  General  Undertaking,  the  company 
was  empowered  to  construct  additional  works,  and  acquire 
[*204]  additional  *land,  and  to  raise  by  new  shares  £671,000 
for  the  purpose  of  the  General  Undertaking,  and  £1,050,000 
for  purposes  of  the  Metropolitan  Extensions,  and  £750,000  for 
purposes  common  to  the  General  Undertaking  and  the  Metropolitan 
Extensions,  and  the  company  was  empowered  to  borrow  £223,600 
on  mortgage  of  the  General  Undertaking,  and  £350,000  on  mort- 
gage of  the  Metropolitan  Extensions,  and  £250,000  on  mortgage 
of  the  common  fund. 

By  the  London,  Chatham,  and  Dover  Eailway  Act,  1863,  the 
company  was  authorised  to  make  the  following  railways:  — 
1.  The  Peckham  Line.  2.  The  Greenwich  Line.  3.  The  Victoria 
Bridge  Extension.  4.  The  Victoria  Station  Extension.  5.  A 
railway  forming  a  junction  between  the  Brighton  Eailway  and 
Eailway  No.  4.     Nos.  1  and  2  were  distinguished  as  Metropolitan 
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Extensions  (Eastern  Section),  and  the  company  was  authorised  to 
raise  £850,000  by  shares  for  these  lines,  and  £370,000  for  Nos. 
3,  4  and  5,  under  the  name  of  Victoria  Station  Improvement 
Shares.  And  the  company  had  power  to  borrow  £283,000,  by 
mortgage  of  the  Metropolitan  Extensions  (Eastern  Section),  and 
£123,000  by  mortgage  on  the  rent  and  tolls  of  the  Victoria  Station 
and  its  approaches. 

By  the  London,  Chatham,  and  Dover  Railway  (New  Lines)  Act, 
1864,  the  company  was  authorised  to  construct  certain  works  called 
the  Battersea  Works,  the  Southern  Works,  the  Kent  Works  and  the 
City  Works ;  the  Battersea  and  Southern  Works  to  be  part  of  the 
Metropolitan  Extensions,  the  Kent  Works  part  of  the  Eastern 
Section,  and  the  city  Works,  until  made  part  of  some  other 
undertaking,  to  be  part  of  the  Metropolitan  Extensions;  and 
the  company  was  empowered  to  raise  by  new  shares  £150,000 
for  the  Battersea  Works,  £220,000  for  the  Kent  Works,  and  to 
borrow  an  additional  sum  of  £50,000  by  mortgage  of  the  Victoria 
Station  Fund,  and  £73,300  by  mortgage  of  the  Eastern  Section. 

By  the  London,  Chatham,  and  Dover  Railway  (City  Undertaking) 
Act,  1864,  the  City  Section  of  the  Metropolitan  Extensions,  and 
the  lands,  works  and  property,  vested  in  the  company  for  the 
purpose  thereof,  were  constituted  a  separate  undertaking  of  the 
London,  Chatham,  and  Dover  Railway  Company,  to  be  called 
the  City  Lines  Undertaking,  and  the  company  was  authorised  to 
raise  £1,000,000  by  new  shares,  and  to  borrow  £330,000, 
by  mortgage,  and  also  to  *  borrow  £500,000  additional  on  [♦205] 
the  General  Undertaking,  and  £533,000  on  the  Metro- 
politan Extensions. 

At  an  extraordinary  general  meeting  of  the  company,  on  the  4th 
of  August,  1865,  resolutions  were  passed  enabling  the  directors, 
under  the  powers  of  the  London,  Chatham,  and  Dover  Railway 
Act,  1863,  to  create  capital  stock,  to  the  amount  of  £370,000,  and, 
under  the  London,  Chatham,  and  Dover  Railway  (New  Lines)  Act, 
1864,  to  create  £150,000  stock ;  the  two  sums  of  stock  to  be  called 
the  Victoria  Station  Improvement  Stock ;  and  also  to  fix  the  rents 
and  tolls  for  the  station  and  approaches  applicable  to  this  stock, 
to  be  called  the  Victoria  Station  Fund;  and  also  to  borrow 
£123,000  by  mortgage  on  the  Victoria  Station  Fund,  in  respect 
of  the  capital  stock  of  £370,000,  and  £50,000  in  respect  of  the 
capital  stock  of  £150,000,  such  mortgages  to  rank  pari  passu. 
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Under  these  various  Acts  the  company  proceeded  to  borrow  laige 
sums  of  money,  altogether  exceeding  £4,000,000,  upon  mortgage 
debentures.  Among  others,  the  plaintiff,  Joseph  Gardner,  became 
the  holder  of  a  debenture  made  under  the  Various  Powers  Act^ 
1861,  which  was  in  the  following  form:  — 

**  London,  Chatham,  and  Dover  Railway  (under  VariousTowers 
Act  of  1861). 

•  Mortgage  Deed. 
"  No.  225.  £600.  Three  Years. 

"  By  virtue  of  the  London,  Chatham  aSd  Dover  Eailway 
(Various  Powers)  Act,  1861,  We,  the  London,  Chatham,  and 
Dover  Eailway  Company,  in  consideration  of  the  sum  of  £600 
paid  to  us  by  Joseph  Gardner,  of  &c.,  do  assign  unto  the  said 
Joseph  Gardner,  his  executors,  administrators,  and  assigns,  the 
General  Undertaking  of  the  company,  as  defined  by  that  Act, 
and  all  the  tolls  and  sums  of  money  arising  upon,  or  out  of,  the 
said  General  Undertaking,  by  virtue  of  the  several  Acts  relating 
thereto,  and  all  the  estate,  right,  title,  and  interest^  of  the  com- 
pany in  the  same,  to  hold  unto  the  said  Joseph  Gardner,  his 
executors,  administrators,  and  assigns,  until  the  said  sum  of  £600, 
together  with  interest  for  the  same  at  the  rate  of  £5  for  eveiy 
£100  by  the  year  (subject  to  deduction  in  respect  of  property  or 

income  tax)  be  satisfied,  the  principal  sum  to  be  repaid 
[♦  206]  at  the  end  of  three  years  from  the  1st  of  July,  *  1863,  and 

the  interest  to  be  payable  half-yearly,  on  the  30th  day  of 
June,  and  the  31st  day  of  December,  at  the  bankers  of  the 
company.  * 

The  company  having  failed  to  pay  the  principal  sum  due  on 
this,  as  well  as  on  others  of  their  debentures,  at  the  time  limited 
for  payment,  and  also  the  last  half-year's  interest,  the  plaintiff, 
Joseph  Gardner,  filed  his  bill  (No.  1)  on  behalf  of  himself  and  all 
other  the  mortgagees  of  the  General  Undertaking,  as  defined  by  the 
Various  Powers  Act,  1861,  and  the  tolls  and  sums  of  money  arising 
upon  or  out  of  the  same,  against  the  company,  praying  that  an 
account  might  be  taken  of  the  sums  due  from  the  company  to  him- 
self and  the  other  mortgagees  for  principal  and  interest,  and  that 
some  person  might  be  appointed  to  manage  the  General  Under- 
taking, and  to  receive  the  tolls  and  sums  of  money  arising  upon 
or  out  of  the  same. 
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Charles  Parker  Drawbridge,  the  plaintiflf  in  the  second  suit,  was 
the  holder  of  mortgage  debentures  upon  the  security  of  the  under- 
taking called  the  Western  Extension,  as  authorised  by  the  Western 
Extension  Act,  1858;  the  undertaking  called  the  Metropolitan 
Extensions,  as  defined  by  the  Metropolitan  Extensions  Act,  1860 ; 
the  General  Undertaking,  as  defined  by  the  City  Undertaking  Act, 
1864 ;  and  the  tolls  and  sums  of  money  arising  from  those  several 
undertakings.  The  debentures  were  payable  in  three  years  from 
the  respective  dates,  and  were  in  the  like  form  as  the  debentures 
under  the  Various  Powers  Act,  1861,  already  set  fortL 

Default  having  been  made  in  the  payment  of  interest  on  these 
debentures,  the  plaintiff  Drawbridge  filed  his  bill  in  the  second  of 
the  above  suits  on  behalf  of  himself  and  all  other  the  mortgagees 
of  the  Western  Extension,  the  Metropolitan  Extensions,  and  the 
General  Undertaking,  as  defined  by  the  City  Undertaking  Act, 
against  the  company,  praying  similar  relief  as  in  the  first  suit 

The  plaintiflf  Gardner  was  also  a  mortgagee  of  the  Victoria 
Station  Fund,  under  the  provisions  of  the  London,  Chatham,  and 
Dover  Railway  Act,  1863,  and  the  New  Lines  Act,  1864,  and  also 
of  the  City  Lines  Undertaking,  as  defined  by  the  City  Undertaking 
Act,  1864,  and  the  tolls  and  sums  of  money  arising  in 
respect  *  thereof.  The  debentures  were  in  the  same  form,  [*  207] 
mutatis  mutandis,  as  that  previously  set  forth. 

The  interest  on  these  debentures  being  also  in  arrear,  Gardner 
filed  his  bill  (No.  2),  on  behalf  of  himself  and  all  other  mortgagees 
of  the  Victoria  Station  Fund  and  the  City  Lines  Undertaking, 
praying  for  an  account  of  what  was  due  to  him,  and  for  the 
appointment  of  some  person  as  a  receiver  of  the  Victoria  Station . 
Fund,  and,  as  a  manager  of  the  City  Lines  Undertaking,  and  to 
receive  the  tolls  and  sums  of  money  in  respect  thereof,  including 
the  rents  and  sale  proceeds  of  superfluous  lands  and  all  other  pro- 
perty belonging  to  the  Victoria  Station  Fund  and  the  City  Lines 
Undertaking. 

The  Imperial  Mercantile  Credit  Association,  the  plaintiffs  in 
the  fourth  suit,  were  the  assignees  of  Messrs,  Peto  &  Co.,  who 
claimed  a  debt  of  £135,000  against  the  company,  as  contractors 
for  the  construction  of  some  parts  of  the  railway.  By  a  resolution 
passed  on  the  21st  of  February,  1866,  the  directors  of  the  railway 
company  granted  Messrs.  Peto  &  Co.  a  charge  upon  the  surplus 
lands  acquired  in  respect  of  the  Metropolitan  Extensions,  ana  the 
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rents  and  sale  proceeds  thereof,  as  a  security  for  their  debt  The 
bill  prayed  for  the  appointment  of  a  receiver  of  the  rents  and 
profits  of  the  surplus  lands  included  in  the  security. 

On  the  12th  of  July,  1866,  Vice-Chancellor  Stuart  made  an 
order  in  the  first-mentioned  suit,  Gardner  v.  London,  Chatham, 
and  Dover  Railway  (No.  1),  by  which  J.  S.. Forbes,  the  general 
manager,  and  W.  E.  Johnson,  the  secretary  of  the  company,  were 
appointed  managers  and  receivers  to  manage  the  General  Under- 
taking as  defined  by  the  Various  Powers  Act,  (1861),  and  the  works 
and  property  connected  therewith,  and  to  receive  the  tolls  and  sums 
of  money  arising  upon  or  out  of  the  said  Greneral  Undertaking. 

On  the  17th  of  July,  1866,  the  Vice-Chancellor  made  an  order 
in  the  second  suit.  Drawbridge  v.  London,  Chatham,  and  Dover 
Railway  Company,  by  which  the  same  persons  were  appointed 
managers  and  receivers  of  the  several  undertakings  of  the  company, 
called  the  Western  Extension,  the  Metropolitan  Extensions,  and 
the  General  Undertaking,  as  defined  by  the  City  Undertaking 
Act,  1864,  so  far  as  the  order  of  the  12th  of  July  did  not  extend 

thereto. 
[*208]  *  On  the  20th  of  November,  1866,  the  Vice-Chancellob 
made  an  order  in  Chambers  in  the  first  and  second  suits 
directing  that  all  moneys  payable  to  the  railway  company  in 
respect  of  sales  of  their  surplus  lands  should  be  paid  to  the 
receivers  appointed  by  the  orders  of  the  12th  and  17th  of 
July,   1866. 

In  December,  1866,  the  plaintiffs  in  the  fourth  suit,  Imperial 
Mercantile  Credit  Company  v.  London,  Chatham,  and  Dover 
Railway,  made  an  application  before  the  Vice-Chancellor  for 
a  receiver  of  the  rents  and  profits  of  the  surplus  lands  included 
in  their  security,  but  the  application  was  refused  by  His 
Honour. 

These  four  matters  were  now  brought  by  way  of  appeal  before 
the  Lords  Justices.  There  was  also  an  original  motion  in  the 
third  suit  by  the  plaintiff  Gardner  for  the  appointment  of  a 

receiver  and  manager  in  terms  of  the  prayer  of  his  bill. 
[211]    At  the  conclusion  of  the  arguments. 
Sir  G.  J.  Turner  said:  — 

We  have  had  an  opportunity  of  considering  the  question  of  the 
appointment  of  a  manager  during  the  argument  of  the  casa  We 
cannot  see  that  there  is  any  power  in  the  Court  to  appoint  a 
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manager  of  this  railway,  and  we  therefore  think  that  the  ViCE- 
Chancellor's  order,  so  far,  must  be  dischaiged.  We  will  give 
our  reasons  when  we  finally  dispose  of  the  case. 

As  to  the  other  points  judgment  was  reserved. 

Jan.  26.     Sir  R  M.  Cairns,  L.  J.  :  — 

The  orders  now  under  appeal,  so  far  as  they  appointed  managers 
of  various  undertakings  of  the  London,  Chatham,  and  Dover  Rail- 
way Company,  were  discharged  by  us  at  the  conclusion  of  the 
arguments  in  the  case,  because  we  were  clearly  of  opinion  that  the 
orders  were,  in  this  respect,  beyond  the  authority,  and  at  variance 
with  tlie  practice  of  this  Court. 

When  the  Court  appoints  a  manager  of  a  business  or  under- 
taking, it  in  effect  assumes  the  management  into  its  own  hands ; 
for  the  manager  is  the  servant  or  oflScer  of  the  Court,  and  upon  any 
question  arising  as  to  the  character  or  details  of  the  management, 
it  is  the  Court  that  must  direct  and  decide.  The  circumstance 
that  in  this  particular  case  the  persons  appointed  were 
"*  previously  the  managers  employed  by  the  company  is  [*212] 
immaterial.  When  appointed  by  the  Court,  they  are 
responsible  to  the  Court,  and  no  orders  of  the  company,  or  of 
the  directors,  can  interfere  with  this  responsibility.  Now,  I 
apprehend  that  nothing  is  better  settled  than  that  this  Court  does 
not  assume  the  management  of  a  business  or  undertaking  except 
with  a  view  to  the  winding  up  and  sale  of  the  business  or  under- 
taking. The  management  is  an  interim  management;  its  neces- 
sity and  its  justification  spring  out  of  the  jurisdiction  to  liquidate 
and  to  sell ;  the  business  or  undertaking  is  managed  and  continued 
in  order  that  it  may  be  sold  as  a  going  concern,  and  with  the  sale 
the  management  ends.  To  the  management  of  the  undertakings 
of  the  London,  Chatham,  and  Dover  Railway  Company,  assumed 
by  the  Vice-Changellor's  orders  of  the  12th  and  17th  of  July, 
1866,  no  limits,  short  of  repayment  of  the  whole  debenture  debt, 
could  be  assigned,  for  it  has  not  been  and  could  not  be  contended 
that  there  would,  at  the  hearing  of  the  cause,  be  any  power  of 
selling  the  undertakings. 

But  in  addition  to  the  general  principle  that  the  Court  of 
Chancery  will  not  in  any  case  assume  the  permanent  management 
of  a  business  or  undertaking,  there  is  that  peculiarity  in  the  under- 
taking of  a  railway  which  would,  in  my  opinion,  make  it  improper 
for  the  Court  of  Chancery  to  assume  the  management  of  it  at  all. 
VOL.  VII.  —  27 
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When  Parliament,  acting  for  the  public  interest,  authorises  the 
construction  and  maintenance  of  a  railway,  both  as  a  highway  for 
the  public,  and  as  a  road  on  which  the  company  may  themselves 
become  carriers  of  passengers  and  goods,  it  confers  powers  and 
imposes  duties  and  responsibilities  of  the  largest  and  most  impor- 
tant kind,  and  it  confers  and  imposes  them  upon  the  company 
which  Parliament  has  before  it,  and  upon  no  other  body  of  persons. 
These  powers  must  be  executed  and  those  duties  discharged  by  the 
company.  They  cannot  be  delegated  or  transferred.  The  company 
will,  of  course,  act  by  its  servants,  for  a  corporation  cannot  act 
otherwise,  but  the  responsibility  will  be  that  of  the  company. 
The  company  could  not  by  agreement  hand  over  the  management 
of  the  railway  to  the  debenture  holders.  It  is  impossible  to  sup- 
pose that  the  Court  of  Chancery  can  make  itself,  or  its  ofl&cer, 
without  any  Parliamentary  authority,  the  hand  to  execute  these 
powers,  and  all  the  more  impossible  when  it  is  obvious 
[*213]  that  there  can  be  *no  real  and  correlative  responsibility 
for  the  consequences  of  any  imperfect  management  It  is 
said  that  the  railway  company  did  not  object  to  the  order  for  a 
manager.  This  may  well  be  so.  But  in  the  view  I  take  of  the 
case  the  order  would  be  improper,  even  if  made  on  the  express 
agreement-  and  request  of  the  company. 

I  may  add  that  the  53rd  and  54th  sections  of  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  contemplate, 
as  the  remedy  of  a  mortgage  debenture  holder  for  his  interest  and 
principal,  either  a  suit  at  law  or  in  equity  to  recover  the  amount, 
or  the  appointment  of  a  receiver  of  **  tolls  or  sums  liable  to  the 
payment  of  such  principal  and  interest,'  a  remedy  essentially 
different  from  the  appointment  of  a  manager  of  the  undertaking; 
and,  as  regards  authorities  for  the  appointment  of  a  manager, 
while  no  case  has  been  cited  in  support  of  such  an  appointment, 
the  cases  of  Potts  v.  WarwicTcshire  Canal  Company,  1  Kay,  142, 
and  De  Winton  v.  Mayor,  &c.  of  Brecon,  26  Beav.  533 ;  27  L.  J. 
Ch.  598,  are,  so  far  as  they  go,  authorities  against  the  appoint- 
ment These,  therefore,  are  the  reasons  for  which,  in  my  opinion, 
the  orders  of  the  12th  and  17th  of  July,  1866,  in  so  far  as  they 
appointed  managers,  were  erroneous. 

The  motions  which  we  have  now  to  dispose  of  are  five  in 
number.     [His  Lordship  stated  the  motions  as  before  mentioned.] 

I  will  postpone  for  the  present  any  observation  as  to  the  fifth 
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motion;  and,  as  to  the  fourth  motion,  I  may  observe  that  no 
objection  is  made  to  a  receiver  of  the  Victoria  Station  Fund,  and 
an  order  for  a  receiver  of  that  fimd  will  be  made  in  the  usual 
manner.  The  main  question,  however,  argued  before  us  on  the 
first  four  motions  was,  whether  a  receiver  should  be  appointed  of 
the  rents  and  of  the  sale  proceeds  of  surplus  lands*  or,  in  other 
words,  whether  the  mortgage  debentures  of  the  plaintififs  Gardner 
and  Drawbridge  affected  those  rents  and  proceeds  in  such  a  manner 
as  to  entitle  them  to  payment  out  of  that  specific  fund  through  the 
medium  of  a  receiver.  In  considering  this  question,  it  is  neces- 
sary to  look,  in  the  first  place,  at  the  form  of  the  debentures.  [His 
Lordship  read  the  debentures,  which  were  in  the  form  stated 
above,  and  continued: — ] 

We  have  next  to  ascertain  the  true  character  of  surplus  or  super- 
fluous land  held  by  a  rafilway  company.  Surplus  land 
may  arise  *  in  one  of  two  ways :  it  may  be  land  originally  [*  214] 
taken  by  the  railway  company  in  Uie  belief  and  expecta- 
tion that  it  would  be  required  for  their  line,  or  for  the  stations 
and  works  connected  with  it ;  or  (and  this  is  the  origin  of  by  far 
the  greater  quantity  of  surplus  land),  it  may  be  land  which  the 
owner,  under  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  has  forced  the  company  to  buy,  in  order  that  he  may  not 
have  a  severed  part  of  a  tenement  or  field  left  on  his  hands.  In 
either  case  the  company  is  obliged  to  resell  the  land  within  a 
limited  time,  applying  the  proceeds  to  the  purposes  of  their  Act, 
on  pain  of  the  land  revesting  in  the  original  owner,  who,  if  the 
land  be  not  in  a  town,  is  to  have  the  first  option  of  repurchase. 
It  is  obvious  from  this  that  the  surplus  land  is,  in  truth,  the 
representative  and  equivalent  of  a  certain  portion  of  the  capital 
provided  by  the  company  for  the  execution  of  their  works,  which 
has,  not  for  purposes  of  profit,  but  for  the  protection  of  landowners, 
been  temporarily  diverted  and  invested  in  land  to  be  again  resold, 
and  which  is  to  return  to  the  capital  of  the  company  when  the 
object  for  which  it  was  diverted  has  been  accomplished.  And 
as  regards  the  interim  rents,  if  any,  of  surplus  lands,  they  would 
appear  to  be  in  the  same  position  as  the  income  arising  from 
capital  provided  by  the  company  and  temporarily  invested  in  any 
other  manner  until  needed. 

The  argument  by  which  the  debenture  holders  maintained  their 
right  to  a  receiver  of  the  proceeds  of  the  surplus  lands  was  in 
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substance  this :  They  say  they  are  mortgagees  of  the  undertaking, 
and  of  the  tolls  and  sums  of  money  arising  out  of  it,  or  by  virtue 
of  the  Act  authorising  it ;  that  all  the  land  taken  by  the  company 
under  its  Parliamentary  powers  goes,  in  the  first  instance,  to 
form  a  part  of  the  undertaking ;  that  as  soon  as  any  land  becomes 
surplus  land  it  becomes  subject  at  the  same  time  to  the  Parlia- 
mentary provision  for  its  resale,  but  the  sale-moneys  are  in  return 
subjected  to  this  trust,  that  they  are  to  be  applied  for  the  purposes 
of  the  special  Act,  —  that  is,  for  the  purposes  of  the  undertaking ; 
that  these  moneys,  therefore,  become  and  form  a  part  of  the  under- 
taking, and,  therefore,  of  their  security,  and  ought  to  be  preserved 
and  applied  for  them  by  this  Court  It  is  necessary  to  observe 
carefully  to  what  length  this  argument  must  go.     A  railway  is 

made  and  maintained  by  means  of  its  capital,  by  means 
[*215]  of  its  *  borrowed  money,  of  its  land,  of  its  proceeds  of  sale 

of  surplus  land,  of  its  permanent  way,  of  its  rolling  stock. 
All  of  these  may  be  said,  in  a  sense,  to  be  connected  with,  to  be 
parts  of,  to  make  up,  the  undertaking.  If  a  mortgage  of  the 
undertaking  carries  in  specie  the  sale  moneys  of  surplus  lands, 
it  must  equally,  and  on  the  same  principle,  carry  in  specie  the 
ordinary  land  of  the  company,  the  capital,  the  permanent  way, 
the  rolling  stock,  —  nay,  even  the  very  money  itself  lent  on  the 
mortgage.  The  assignment  made  by  the  mortgage  debentures  is 
immediate,  and  is  to  continue  for  three  years  at  the  least  If  the 
debenture  holders  are  right  in  their  aigument,  they  became  im- 
mediate assignees  in  specie  of  all  the  ingredients  which  I  have 
enumerated  as  going  to  make  up  the  undertaking,  and  they  might, 
from  the  first,  have  asserted  their  rights  as  mortgagees  by  taking 
and  impounding  not  merely  the  proceeds  of  surplus  lands,  but  the 
capital,  the  cash  balances,  the  rolling  stock,  and  even  their  own 
money  advanced.  Now  it  is  beyond  question  that  the  great  object 
which  Parliament  has  in  view,  when  it  grants  to  a  railway  com- 
pany its  compulsory  and  extraordinan-  powers  over  private 
property,  is  to  secure  in  return  to  the  public  the  making  and 
maintaining  of  a  great  and  complete  means  of  public  communica- 
tion; and  yet,  according  to  the  necessary  consequence  of  the 
plaintiff's  argument,  the  moment  the  company  borrowed  money 
on  debentures  it  would  depend  on  the  will  or  caprice  of  the 
debenture  holder  whether  the  railway  was  made  at  all. 

I  may  further  observe,  that,  in  any  sense  in  which  the  sale- 
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moneys  of  surplus  lands  can  be  considered  pcurt  of,  or  moneys 
arising  from,  the  undertaking,  calls  made  and  paid  subsequent 
to  the  debenture  must  be  equally  a  part  of,  or  moneys  arising 
from,  the  undertaking.  And  yet  the  38th  section  of  the  Com- 
panies Clauses  Act,  1845,  and  the  form  of  mortgage  in  the 
schedule,  clearly  assume  that  under  the  words  of  debentures, 
such  as  those  now  before  us,  future  calls  would  not  pass ;  and 
the  43rd  section  provides  that,  even  when  future  calls  are  ex- 
pressly included,  the  company  may  (unless  the  contrary  is  pro- 
vided) receive  the  calls,  and  apply  them  to  the  purposes  of  the 
company. 

The  argument,  again,  of  the  debenture  holders  goes,  in  fact, 
to  claim  for  them  the  same  position  as  if,  under  the  term 
*"  undertaking,"  they  were  mortgagees  of  the  whole  prop-  [*216] 
erty  and  efiTects  of  the  company,  and,  indeed,  the  prayer 
in  the  bill  in  Gardner's  suit,  No,  ^,  uses  the  words,  **  property 
belonging  to  or  connected  with  the  undertaking. "  Now,  there  is 
nothing  in  the  Companies  Clauses  Consolidation  Act,  1845,  to 
prevent  the  company  borrowing  both  on  bond  and  mortgage ;  and 
the  44th  section  provides  that  the  bondholders  "  shall  be  entitled 
to  be  paid  out  of  the  tolls  or  other  property  or  effects  of  the  com- 
pany, "  words  which,  in  Russell  v.  East  Anglian  Railway  Company, 
3  Mac.  &  G.  125 ;  20  L.  J.  Ch.  257,  were  held  to  mean  that  the 
bondholders  might  obtain  a  judgment  which,  under  sect.  36,  would 
be  executed  against  the  property  or  effects  of  the  company.  But, 
according  to  the  plaintiff's  view,  the  whole  of  the  property  and 
effects  of  the  company,  being  all  parts  of  the  undertaking,  would 
be  assigned  and  mortgaged  by  the  debentures,  and  thus  the  right 
apparently  given  to  the  bondholder  and  judgment  creditor  would 
be  merely  illusory. 

It  is  perhaps  unnecessary  to  pursue  further  the  consequences  of 
the  plaintiffs*  argument;  but  it  must  be  evident  that,  if  that 
argument  be  correct,  very  grave  differences  of  opinion  and  of 
interest  might  arise  among  the  debenture  holders.  Some  might 
desire  to  arrest  the  continuance  of  the  undertaking,  and  to  obtain 
repayment  out  of  the  capital,  or  other  moneys,  provided  for  the 
works;  while  others  might  consider  that  their  most  hopeful 
chance  of  repayment  would  be  by  the  expenditure  of  these  moneys 
so  as  to  earn  tolls  and  profits ;  and  it  would  be  difiBcult  in  such 
a  case  to  see  any  common  interest  in  the  body  of  debenture  holders 
such  as  would  enable  one  to  maintain  a  suit  on  behalf  of  all. 
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As  regards  the  effect  of  the  word  "  undertaking, "  in  these  securi- 
ties, we  gain  but  little  information  from  the  definition  given  in 
the  Acts  of  Parliament.  In  the  two  public  Acts,  the  Companies 
Clauses  Act,  8  &  9  Vict  c.  16,  and  the  Lands  Clauses  Act,  8  &  9 
Vict.  c.  18,  the  "  undertaking'  is  defined  to  be  the  **  undertaking 
or  works  by  the  special  Act  authorised  to  be  executed ; "  and  in 
the  private  Acts  the  object  appears  to  be,  not.  so  much  to  describe 
what  is  included  in  the  word  "undertaking,"  as  to  divide  by 
metes  and  bounds,  or  otherwise,  the  various  undertakings 
[*217]  of  the  company  from  each  other.  The  object  *and  inten- 
tion of  Parliament,  however,  in  the  case  of  each  of  these 
various  undertakings,  was  clearly  to  create  a  railway  which  was 
to  be  made  and  maintained,  by  which  tolls  and  profits  were  to  be 
earned,  which  was  to  be  worked  and  managed  by  a  company, 
according  to  certain  rules  of  management,  and  under  a  certain 
responsibility.  The  whole  of  this,  when  in  operation,  is  the 
work  contemplated  by  the  Legislature,  and  it  is  to  this  that,  in 
my  opinion,  the  name  of  **  undertaking "  is  given.  Moneys  are 
provided  for,  and  various  ingredients  go  to  make  up  the  under- 
taking ;  but  the  term  "  undertaking  '  is  the  proper  style,  not  for 
the  ingredients,  but  for  the  completed  work,  and  it  is  from  the 
completed  work  that  any  return  of  moneys  or  earnings  can  arise. 
It  is  in  this  sense,  in  my  opinion,  that  the  **  undertaking  "  is  made 
the  subject  of  a  mortgage.  Whatever  may  be  the  liability  to 
which  any  of  the  property  or  effects  connected  with  it  may  be 
subjected  through  the  legal  operation  and  consequences  of  a  judg- 
ment recovered  against  it,  the  undertaking,  so  far  as  these  contracts 
of  mortgage  are  concerned,  is,  in  my  opinion,  made  over  as  a  thing 
complete  or  to  be  completed ;  as  a  going  concern,  with  internal  and 
Parliamentary  powers  of  management  not  to  be  interfered  with ;  as 
a  fruit-bearing  tree,  the  produce  of  which  is  the  fund  dedicated  by 
the  contract  to  secure  and  to  pay  the  debt  The  living  and  going 
concern  thus  created  by  the  Legislature  must  not,  under  a  contract 
pledging  it  as  security,  be  destroyed,  broken  up,  or  annihilated. 
The  tolls  and  sums  of  money  ejusdem  generis  —  that  is  to  say,  the 
earnings  of  the  undertaking  —  must  be  made  available  to  satisfy 
the  mortgage;  but,  in  my  opinion,  the  mortgagees  cannot,  under 
their  mortgages,  or  as  mortgagees,  —  by  seizing,  or  calling  on  this 
Court  to  seize,  the  capital,  or  the  lands,  or  the  proceeds  of  sales 
of  land,  or  the  stock  of  the  undertaking, — either  prevent,  its 
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completion,  or  reduce  it  into  its  original  elements  when  it  has 
been  completed. 

I  ought  not  to  omit  to  notice  a  point  much  pressed  by  Mr. 
Martineau,  in  his  very  clear  and  useful  argument,  —  namely, 
that  inasmuch  as  by  sect  127  of  the  Land  Clauses  Acts,  8  &  9 
Vict  c.  18,  the  sale-moneys  of  surplus  lands  are  to  be  applied  to 
the  purposes  of  the  special  Act,  and  as  the  payment  of  overdue 
debentures  ought  to  be  taken  to  be  the  first  duty  of  a  com- 
pany, therefore  the  debenture  holders  *  have  a  right  to  sustain  [*  218] 
a  suit  for  this  application  of  the  sale-moneys  in  payment 
of  the  debentures.  There  is  no  doubt  that,  if  the  company  were 
to  use  these  sale-moneys  in  paying  debentures,  they  would  be 
acting  in  accordance  with  their  powers;  but  even  admitting  that 
paying  debentures  is  a  purpose  of  the  special  Act,  there  are  many 
other  purposes,  and  the  directors,  and  not  the  debenture  holders, 
must,  in  my  opinion,  be  the  judges  to  which  of  several  purposes 
the  moneys  are  to  be  applied.  Whether  if  a  company,  after 
mortgaging  the  imdertaking,  were  to  apply  capital  or  other 
moneys  which  ought  to  go  into  and  improve  the  imdertaking  to 
purposes  wholly  foreign  to  the  undertaking,  they  could  be  con- 
trolled by  debenture  holders,  is  a  question  which  may  at  some 
time  have  to  be  considered,  but  which  does  not  arise  in  the  pres- 
ent casa 

The  observations  which  I  have  made  show  that,  in  my  opinion, 
no  distinction  should  be  made  between  the  sale-moneys  and  the 
interim  rents  of  surplus  land.  The  order  of  the  20th  of  November, 
directing  the  sale-moneys  of  surplus  lands  to  be  paid  to  the  receiver, 
ought,  in  my  opinion,  to  be  discharged.  As  to  the  orders  of  the 
12th  and  17th  of  July,  and  the  motion  before  us,  in  Gardner^s 
Buity  No.  2,  there  ought,  in  my  opinion,  to  be  an  order  for 
receivers  of  the  tolls  and  sums  of  money  arising  from  the 
various  undertakings  mentioned  in  the  two  suits  of  Gardner, 
and  in  the  suit  of  Drawbridge,  following  the  words  of  the  securi- 
ties. This  would  ordinarily  be  sufficient,  but,  as  the  question  of 
the  sale-moneys  of  surplus  lands  has  been  raised  and  argued,  I 
think  that  in  each  order  it  should  be  added :  "  This  order  is  not 
to  extend  to  any  rents  or  sale-moneys  arising  from  surplus  lands 
of  the  company. "  The  costs,  both  in  the  Court  below  and  before 
us,  as  to  these  orders,  ought,  in  my  opinion,  to  be  costs  in  the 
respective  causea 
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Although  I  have  arrived  at  the  opinion  which  I  have  expressed 
witliout  hesitation,  I  cannot  avoid  feeling  regret  that  securities 
such  as  railway  debentures,  upon  which  so  many  millions  of 
money  have  been  invested,  should  have  been  left  at  their  crea- 
tion in  a  state  to  admit  of  so  much  argument  as  that  which  has 
taken  place  in  this  case,  and  that  their  legal  operation  and  extent 
should  come  to  be  defined,  not  at  the  time  when  they  have  been 
given  as  security,  but  after  difficulties  have  arisen  as  to  their 

repayment 
[*219]        *It  only  remains  to  consider  the  case  of  the  Imperial 

Mercantile  Credit  Association.  This  company  claims  under 
Messrs.  Peto  &  Co. ,  and  are  transferees  of  their  rights  (whatever 
they  may  be)  against  the  proceeds  of  certain  surplus'  land  of  the 
London,  Chatham,  and  Dover  Railway  Company  mentioned  in  their 
bill.  The  allegations  are  that  a  sum  of  £135,000  was  due  from 
the  London,  Chatham,  and  Dover  Eailway  Company  to  Peto  &  Co. 
as  contractors  for  executing  works,  and  that  the  directors  of  the 
railway  company  gave  to  Peto  &  Co.  a  charge  for  this  sum  on  the 
sale-moneys  arising  from  these  particular  surplus  lands,  Prim& 
facie  evidence  of  the  debt  is  given,  and  the  resolution  of  the 
directors  admitting  the  debt  and  giving  the  charge  are  verified, 
and  the  company,  at  the  bar,  have  admitted  the  claim,  desiring, 
however,  not  to  be  taken  as  acknowledging  the  specific  amount  of 
the  debt  of  Peto  &  Co.  It  cannot,  in  my  opinion,  be  doubted  but 
that  the  company  owing  a  sum  to  their  contractors  for  works  done, 
might  have  paid  this  sum  out  of  those  surplus  sale-moneys  (the 
claim  of  debenture  holders  being  out  of  the  way) ;  and,  if  so,  they 
might  equally,  as  I  think,  have  given  the  contractors  a  charge 
upon  the  sale-moneys  for  the  amount  There  ought,  I  think,  to 
be  an  order  in  the  suit  of  the  Imperial  Mercantile  Credit  Association 
for  a  receiver  of  these  particular  sale-moneys ;  and  as  it  is  desired 
to  save  the  expense  of  a  receiver's  salary,  some  officer  of  the  com- 
pany may,  perhaps,  act  without  salary,  or  the  purchasers  may  have 
liberty  to  pay  their  purchase-moneys  into  Court  direct  This  order 
is,  of  course,  merely  interlocutory,  and  subject  to  reconsideration 
at  the  hearing ;  and  if,  as  was  suggested  at  the  bar,  the  dealings 
between  the  company  and  its  contractors  should  be  taken  as  requir- 
ing further  investigation,  there  will,  no  doubt,  be  found  fitting 
means  of  doing  this  before  the  cause  is  disposed  of.  The  costs  of 
this  motion  also,  both  before  the  Vice-Chancellor  and  here,  ought, 
I  think,  to  be  costs  in  the  cause. 
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Sir  G.  J.  Turner,  L.  J.  :  — 

My  learned  brother  has  been  kind  enough  to  give  me  the  oppor- 
tunity of  seeing  and  considering  his  judgment  in  these  cases.  I 
have  carefully  read,  and  fully  considered  it,  and  I  entirely  agree 
both  in  the  conclusions  at  which  he  has  arrived  and  in  the 
reasons  *  on  which  they  are  founded.  I  adopt,  therefore,  [*  220] 
what  has  been  said  by  my  learned  brother,  and  shall 
merely  add  such  few  further  observations  as  have  occurred  to 
me  in  support  of  the  view  which  he  has  taken. 

The  question  we  have  to  determine  in  these  cases  depends  not 
upon  any  rights  which  the  plaintiffs  Gardner  and  Drawbridge  have 
or  may  have  merely  as  creditors  of  this  company,  but  upon  the  rights 
which  they  have  under  the  debentures  on  which  their  claims  in 
these  suits  are  founded,  and  the  nature  and  extent  of  these  rights 
must,  of  course,  depend  upon  the  construction  and  effect  of  their 
debentures.  I  will  first  consider  the  debenture  on  which  the  first 
suit  of  the  plaintiff  Gardner  proceeds. 

This  debenture  first  assigns  to  the  plaintiff  Gardner  the  general 
undertaking  of  the  company,  as  defined  by  the  London,  Chatham, 
and  Dover  Railway  (Various  Powers)  Act,  1861,  and  this  general 
undertaking  is  thus  defined  by  this  Act :  "  The  undertaking  of  the 
company  as  authorised  by  the  East  Kent  Railway  Act,  1853,  and 
the  East  Kent  Railway  (Extension  to  Dover)  Act,  1855,  and  the 
Western  Extension  if  and  when  merged  in  that  undertaking." 
This  definition  must,  as  it  seems  to  me,  be  read  as  inserted 
into  the  debenture,  and  then  we  must  look  to  the  Acts  referred 
to,  in  order  to  see  what  were  the  undertakings  authorised  by  these 
Acts.  The  East  Kent  Railway  Act,  in  section  1,  after  mentioning 
the  railways  proposed  to  be  made,  speaks  of  those  railways  as  the 
proposed  undertaking,  and  by  section  3  gives  power  to  make  the 
railways  with  all  proper  works  and  conveniences  connected  there- 
with ;  and  the  East  Kent  Railway  Company  (Extension  to  Dover) 
Act,  1855,  by  sect.  1,  after  mentioning  the  railways  to  be  made 
under  that  Act,  recites  that  the  East  Kent  Railway  Company  are 
willing  to  undertake  the  extension  of  their  authorised  line,  and  by 
sect.  4  gives  power  to  make  and  maintain  the  railway,  with  all 
proper  stations,  works,  and  conveniences  connected  therewith,  and 
by  sect.  47,  enacts  that  the  railway  and  works  by  the  Act  author- 
ised shall  be  and  be  deemed  to  be  part  of  the  undertaking  of  the 
East  Kent  Railway  Company. 


426  CORPORATION.  —  PART  II. 

Ko.  16.  —  Gardner  y.  Londoii,  Chatham,  &  Dover  By.  Co.,  L.  B.,  2  Ch.  890,  881. 

Looking  to  these  Acts  it  cannot,  I  think,  be  doubted,  that  what 
was  intended  to  be  assigned  by  this  part  of  the  debenture  was  the 
railways,  and  the  works  connected  with  them,  to  be  made 
[*  221]  under  *  these  Acts.  It  is  true  that  these  Acts,  either  by 
provisions  which  they  contain,  or  by  those  which  are  con- 
tained in  the  general  Acts  incorporated  in  them,  give  powers  to 
raise  money,  and  to  purchase  lands,  and,  in  some  cases,  more  land 
than  might  be  required  for  the  railway,  in  which  cases  the  Acts 
provide  for  the  sale  of  the  surplus  lands,  or  for  their  being  restored 
to  the  original  proprietors ;  but  these  powers  and  provisions  can- 
not, I  think,  be  considered  to  constitute  any  part  of  the  undertake 
ing  referred  to  in  the  debenture.  They  are  no  more  than  the  means 
to  the  end,  and  it  is  to  the  end,  and  not  to  the  means  by  which  it 
is  to  be  accomplished,  that  this  debenture  must,  I  think,  be  con- 
sidered to  point  The  debenture  then  proceeds  to  assign  to 
Gardner  "  all  the  tolls  6md  sums  of  money  arising  upon  or  out 
of  the  said  undertaking  by  virtue  of  the  several  Acts  relating 
thereto."  No  doubt  could,  of  course,  be  suggested  as  to  the 
meaning  of  the  word  "  tolls ; "  but  it  was  insisted,  in  the  course  of 
the  argument  before  us,  that  all  moneys,  of  whatever  character  or 
description,  ought  to  be  taken  as  falling  within  the  description 
contained  in  this  debenture  of  sums  of  money  arising  upon  or  out 
of  the  undertaking  by  virtue  of  the  Acts ;  but  it  is  to  be  observed 
that  both  the  Acts  referred  to  by  this  debenture,  and  the  Eailways 
Clauses  Act,  contain  provisions  under  which  sums  of  money,  not 
measured  by  the  tolls,  may  be  taken  by  the  company,  and  it  would, 
I  think,  be  a  very  strained  interpretation  of  the  Act  to  construe  the 
words  "  sums  of  money  *  as  extending  to  moneys  derived  from 
sources  different  from  tolls  with  which  those  words  are  so  im- 
mediately and  closely  connected.  The  reasonable  construction 
of  these  words,  taking  them  with  the  context,  seems  to  me  to 
be  to  limit  them  to  sums  of  money  ejusdum  generis  as  the  tolls. 
Lastly,  the  debenture  assigns  to  Gardner  all  the  estate,  right,  title, 
and  interest  of  the  company  in  the  same.  But  these  words  are 
merely  referential  and  cannot  alter  the  construction  of  what  has 
gone  before.  They  cannot,  I  think,  be  construed  to  extend  the 
operation  of  the  debenture. 

My  opinion  is,  that  upon  the  true  construction  of  this  deben- 
ture, it  proceeds  upon  the  footing  of  the  railway  being  treated  as 
a  continuing  and  going  concern,  and  that  it  operates  only  to  charge 


B.  C.  VOL.  VII.]  CORPORATION.  —  PART  XL  427 

Ko.  16.  —  GardxLor  y.  Loiidoa,  Chatham,  &  Dover  By.  Co.,  L.  B.,  2  Ch.  821,  222. 

the  railway  and  the  works  connected  with  it,  and  the  tolls  and 

sums  of  money  of  the  like  nature  arising  from  it,  in  favour 

of  the  *  debenture  mortgage.     Had  it  been  intended  to  go  [*  222] 

further,  and  to  charge  the  capital  of  the  railway  company, 

and  the  surplus  lands,  as  it  was  contended  before  us  that  it  does, 

there  can  be  no  doubt  that  apt  words  could  have  been  found  for 

that  purpose,  and  I  think  that  such  would  have  been  inserted  in 

the  instrument. 

It  may  be  asked  why  the  undertaking  was  assigned  by  the 
debenture,  if  the  security  was  to  be  limited  to  the  funds  of  the 
undertaking  only.  This  question  admits,  I  think,  of  a  very  ready 
answer.  The  assignment  of  the  undertaking  was  necessary  for  the 
protection  of  the  debenture  creditors  against  other  claimants  upon 
the  property  of  the  company. 

Mr.  Martineau,  in  his  very  able  argument,  not  less  able  because 
it  was  concise,  raised  a  very  ingenious  point  upon  the  exception  of 
future  calls  in  the  form  of  mortgage  given  by  the  Companies 
Clauses  Act,  which  he  said  indicated  that  past  calls  must  be 
considered  to  have  been  included  in  the  mortgage ;  but  this  argu- 
ment is,  I  think,  more  specious  than  sound.  The  Legislature 
may  have  considered  that  the  past  calls  would  have  been  exhausted 
before  the  mortgage  was  made.  At  all  events,  I  think  the  argu- 
ment is  too  refined  to  affect  the  construction  of  the  debenture. 

Upon  the  whole,  for  the  reasons  which  I  have  given,  as  well  as 
for  those  which  have  been  assigned  by  my  learned  brother,  my 
opinion  is,  that  the  plaintiff  Gardner  is  entitled  by  this  debenture 
only  to  a  charge  on  the  railway  and  works  connected  therewith, 
and  the  tolls,  and  sums  of  money  of  the  like  nature,  arising  there- 
from, and  has  no  claim  upon  the  surplus  lands  or  the  moneys 
which  may  arise  from  the  sale  of  them. 

What  his  rights  may  be  as  a  creditor,  independently  of  the 
charge  created  by  the  debenture,  is  a  question  into  which  I  do 
not  enter.  The  other  debentures  on  which  these  suits  are  founded, 
do  not  vary  in  substance  from  the  one  on  which  I  have  commented, 
and  the  observations  which  I  have  made  apply  to  these  other 
debentures  also.  I  have  nothing  to  add  to  what  my  learned 
brother  has  said  as  to  the  case  of  the  Imperial  Mercantile  Credit 
Company. 

It  may  be  right  that  in  order  to  avoid  any  unnecessary  alarm  as 
to  the  safety  of  investments  which  have  been  made  upon  railway 
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debentures,  I  should  add  that  I  see  no  reason  to  doubt  the  safety 
of  the  security,  whilst  the  company  by  which  the  deben- 

[*  223]  tures  *  have  been  issued  are  carrying  on  their  business  to  a 
profit     The  debenture  holders  would  have  the  first  charge 

on  the  profits. 

Blaker  v.  Herts  and  Essex  Waterworks  Company. 

41  Ch-  D.  399-408  (s.  c.  58  L.  J.  Ch.  497). 

Company,  —  Watenoorks.  —  Undertaking,  —  Debenture. 

A  waterworks  undertaking  constituted  by  a  provisional  order  under  the 
Gas  and  Water  Facilities  Act,  1870,  was  (consistently  with  the  statutory 
powers)  assigned  to  a  limited  company.  The  company  issued  debentures 
whereby  they  charged  their  undertaking,  lands,  works,  property,  and  effects 
(both  present  and  future)  with  repayment  of  the  money  borrowed,  the  charge 
being  expressed  to  be  a  floating  security  attaching  to  all  the  property  for  the 
time  being  of  the  company.  The  compaTiy  made  default  in  payment  of  the 
principal  moneys  secured  by  the  debentures  on  the  day  named  therein  for 
paynxent.  In  an  action  by  debenture  holders  claiming  (amongst  other  relief) 
a  sale  of  the  undertaking  and  property  comprised  in  the  debentures  as  a  going 
concern,  and  the  appointment  of  a  manager  until  sale :  — 

Heid,  that  the  waterworks  undertaking  being  for  a  public  purpose,  and  not  a 
mere  private  undertaking,  the  principle  of  the  decision  in  Gardner  v.  London, 
Chathamy  and  Dover  Railway  Company,  L.  R.,  2  Ch.  201  (p.  410,  ante)  was 
applicable ;  that  the  debentures  did  not  confer  upon  the  holders  of  them  a 
power  to  sell  the  undertaking ;  and  that  the  Court  ought  not  to  direct  a  sale 
of  the  undertaking  or  the  appointment  of  a  manager. 

By  the  Gas  and  Water  Works  Facilities  Act,  1870  (33  &  34  Vict, 
c.  70),  sect  4,  "Provisional  orders  authorizing  any  gas 
[*  400]  *  undertaking  or  water  undertaking  under  the  authority  of 
this  Act  may  be  obtained  in  any  district  by  any  company, 
companies,  or  person ;  and  in  the  construction  of  this  Act  the 
term'  theundertakers  'shall  be  deemed  to  include  any  such  company, 
companies  or  person.  Where  the  undertakers  require  powers  for 
the  purpose  of  constructing  gasworks,  or  waterworks  or  works 
connected  therewith,  within  any  district,  the  consent  of  the  local 
authority  of  such  district  shall  be  necessary  before  any  provisional 
order  can  be  obtained ;  and  where  in  such  district  there  is  a  road 
authority,  distinct  from  the  local  authority,  the  consent  of  such 
Toad  authority  shall  also  be  necessary,  in  any  case  where  power  is 
sought  to  break  up  any  road  of  such  road  authority,  before  any 
provisional  order  can  be  obtained."    The  Act  provides  the  mode 
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in  which  provisional  orders  are  to  be  obtained  from  the  Board  of 
Trade. 

In  the  year  1879,  under  the  provisions  of  this  Act  a  provisional 
order  entitled  "  The  Herts  and  Essex  Water  Order,  1879 "  was 
obtained,  which  provided  by  clause  5  as  follows  :  **  William  Euss 
and  Charles  Minns,  and  the  survivor  of  •them,  and  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns,  shall 
be  the  undertakers  for  the  purposes  of  this  order,  and  are  in  this 
order  referred  to  as  the '  undertakers.* "  By  clause  6  the  capital  of 
the  undertakers  for  the  purposes  of  the  undertaking  authorized  by 
the  order  was  not  to  exceed  £25,000,  unless  the  undertakers 
were  authorized  to  raise  additional  capital  by  provisional  order 
under  the  Gas  and  Water  Works  Facilities  Act,  1870,  or  by  Act 
of  Parliament.  Clause  7  (which  was  the  only  clause*  in  the  order 
having  reference  to  the  borrowing  powers  of  the  undertakers)  was 
as  follows :  "  The  amount  of  all  moneys  borrowed  by  the  under- 
takers and  secured  by  mortgage  of  the  undertaking  .  .  .  shall 
not  at  any  time  exceed  in  the  whole  £6250,  and  no  higher  rate 
of  interest  than  £5  per  centum  per  annum  shall  be  paid  by  the  un- 
dertakers without  the  consent  of  the  Board  of  Trade,  in  respect  of 
any  moneys  borrowed  by  the  undertakers  and  secured  as  aforesaid.' 

•  The  undertakers  were  empowered  to  purchase  by  agreement  and 
use  such  of  the  lands  shown  on  the  deposited  plans  as  they 
may  require  for  the  purposes  of  the  undertaking,  but  no 

*  compulsory  powers  of  acquiring  lands  were  given  to  them.  [*  401] 
Powers  were  given  to  them  to  construct  waterworks,  to 
supply  water  within  specified  limits,  and  to  charge  rates  for  such 
supply,  and  the  particular  works  to  be  constnicted  were  defined. 
Provision  was  made  for  the  purity  of  the  water,  and  penalties 
were  imposed  on  the  undertakers  in  case  the  water  supplied  was  of 
less  purity  than  it  ought  to  be.  The  Order  was  duly  confirmed 
by  Act  of  Parliament. 

The  works  authorized  by  the  order  were  constructed,  and  in  the 
year  1883  the  defendants  were  formed  as  a  limited  company  under 
the  Companies  Act,  1862,  for  the  purpose  of  purchasing  the  under- 
taking, the  purchase-money  being  payable  in  shares  and  debentures 
to  be  issued  by  the  company.  The  undertaking  (which  was  then 
vested  by  assignment  in  one  Easton)  was  duly  assigned  to  the 
defendants,  and,  as  part  of  the  purchase-money,  they,  in  September 
1883,  issued   125   debentures  of  j£50  each.     By  each  of  these 
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debentures  (which  were  under  the  seal  of  the  company),  in  considera- 
tion of  £50  paid,  the  company  covenanted  to  pay  to  the  bearer  on  the 
1st  of  July,  1888,  the  sum  of  £50,  and  to  pay  interest  in  the  mean- 
time at  5  per  cent. ;  and  the  debenture  proceeded  as  follows : 
"And  the  company  do  hereby  charge  with  such  payment  the 
undertaking,  lands,  works,  plant,  property,  and  effects  (both  present 
and  future)  of  the  company,  to  the  intent  that  this  security  and 
the  otlier  securities  forming  part  of  the  above-mentioned  issue  of 
£6250  may  rank  equally  as  a  first  charge  upon  the  said  undertak- 
ing, lands,  works,  plant,  property,  and  effects  (both  present  and 
future),  but  so  that  the  same  may  be  a  floating  security,  not 
hindering  any  sale,  exchange,  or  lease  of  the  said  lands  or  any 
part  thereof,  or  the  receipt  or  payment  of  any  moneys,  or  aliy  other 
dealings  in  the  course  of  the  business  of  the  company,  but  attaching 
to  the  premises  leased  and  the  proceeds  of  any  sale  or  exchange,  and 
the  lands  or  property  purchased  therewith  and  all  other  the  property 
for  the  time  being,  whether  real  or  personal,  of  the  company." 

In  the  year  1885  another  provisional  order,  entitled  "The 
Herts  and  Essex  Water  Order,  1885,"  was  obtained  under  the 
powers  of  the  Act  of  1870.  By  this  order,  which  was  to  be 
[*  402]  *  construed  together  with  the  Order  of  1879,  it  was  pro- 
vided that  the  company  "  shall  be  the  undertakers  for  the 
purposes  of  this  order,  and  are  in  this  order  referred  to  as  *  the  un- 
dertakers.* "  The  undertakers  were  empowered,  on  the  lands  upon 
which  their  existing  waterworks  were  situate,  so  long  as  they  were 
possessed  of  such  lands,  to  maintain,  continue,  alter,  enlarge,  and 
improve  the  waterworks ;  to  exercise  their  powers  within  extended 
limits  of  supply,  and  to  raise  additional  share  and  debenture 
capital.     This  order  was  duly  confirmed  by  Act  of  Parliament. 

The  plaintiffs,  R  Blaker,  Evelyn  B.  Blaker,  and  Isabel  B.  Dendy, 
held  between  them  46  of  the  125  debentures  issued  in  1883.  The 
defendants  made  default  in  payment  of  the  principal  sums  payable 
on  the  1st  of  July,  1888,  and  of  the  half-yearly  payments  of  interest 
then  due,  and  the  plaintiffs,  on  behalf  of  themselves  and  the  other 
debenture  holders,  brought  this  action  claiming  a  declaration  that 
they  were  entitled  to  a  charge  on  the  undertaking,  lands,  works, 
plant,  property,  and  effects  (both  present  and  future)  of  the 
defendant  company  to  secure  the  principal  and  interest  due  on  the 
debentures,  an  account  of  what  was  due  on  the  debentures,  that 
the  undertaking  and  other  property  and  effects  of  the  company 
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comprised  in  the  debentures  might  be  sold  as  a  going  concern  or  in 
the  alternative  foreclosure,  and  the  appointment  of  a  receiver  and 
manager  until  sale  or  foreclosure. 

The  defendants  by  their  statement  of  defence  pleaded  that  the 
plaintiffs  were  not  entitled  to  sale  or  foreclosure  or  to  have  a  man- 
ager appointed. 

On  the  12th  of  September,  1888,  an  order  was  made  for  the 
appointment  of  a  receiver  and  manager  of  all  the  property  and 
assets  comprised  in  or  subject  to  the  securities  created  by  the 
debentures,  and  by  an  order  made  on  the  21st  of  January,  1889, 
L.  H.  Evans  was  appointed  such  receiver  and  manager. 

On  the  action  now  coming  on  for  trial  the  questions  were  argued 
whether  the  plaintififs  were  entitled  to  judgment  for  sale,  and 
whether  the  orders  appointing  a  manager  were  rightly  made. 

[After  argument,] 

Kay,  J.  This  action  is  brought  by  three  debenture-  [404] 
holders  seeking  to  have  a  realization  of  the  property  com- 
prised in  their  debentures,  and  they  sue  on  behalf  of  them- 
selves and  all  other  debenture-holders.  The  debentures  are  those 
of  a  company  formed  under  the  Companies  Act,  1862,  for  the 
purpose  of  taking  over  from  the  original  undertakers  cer- 
tain waterworks  which  had  been  *  constructed  by  them  [*405] 
imder  the  powers  of  the  Gas  and  Water  Facilities  Act,  1870.. 
[His  Lordship  referred  to  sect.  4  of  the  Act,  and  to  the  terms  of  the 
Provisional  Order  of  1879,  as  above  set  out,  and  continued  :]  It  is 
obvious  from  the  terms  of  the  Order  that  it  was  intended  solely  as 
a  mode  of  providing  waterworks  for  a  particular  district  That  is 
manifestly  a  purpose  entirely  public,  and  it  is  to  be  obsen^ed  that 
the  mortgage  referred  to  in  clause  7  of  the  order  is  a  mortgage  of 
the  undertaking  only.  I  do  not  know  what  power  of  mortgaging 
was  given  by  the  statute.  My  attention  has  not  been  called  to  any 
part  of  any  Act  of  Parliament  which  gives  a  power  to  mortgage. 
The  only  mortgage  referred  to  in  the  Order  of  1879  is  the  mortgage 
of  the  undertaking  which  is  authorized  by  that  order.  Pausing 
there,  it  would  seem  that  it  was  contemplated  (without  any  special 
power  for  that  purpose  being  given)  that  the  undertakers  might 
raise  by  mortgage  of  the  undertaking  money  which  was  not  to 
exceed  £6250,  at  a  rate  of  interest  not  higher  than  5  per  cent 
[His  Lordship  then  stated  the  facts  in  reference  to  the  assignment 
of  the  undertaking  to  the  defendant  company,  and  the  issue  of  the 
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debentures,  and,  having  referred  to  the  form  of  one  of  the  deben- 
tures, continued :]  Now  the  next  question  I  have  to  consider  is, 
what  was  the  meaning  of  the  parties  who  entered  into  this  deben- 
ture. I  observe  that  the  words  of  the  debenture  are  larger  than 
those  of  the  provisional  order,  because  in  the  order  it  was  the 
"  undertaking, "  and  nothing  else,  which  was  to  be  mortgaged. 
The  words  of  the  debenture,  however,  contain  a  very  distinct 
intimation  that  the  contract  between  the  parties  was  that  this 
debenture  should  not  hinder  **  any  dealings  in  the  course  of  the 
business  of  the  company. "  The  debenture,  therefore,  is  only  a 
charge  on  the  undertaking,  and  a  charge  of  such  a  nature  as  not 
to  hinder  any  dealings  in  the  course  of  the  company's  business. 
But  it  is  said,  that  is  true  enough  until  the  day  for  payment 
arrives,  but  that  after  the  day  for  payment,  if  all  the  mortgagees 
agree,  they  may  themselves  sell  the  property  under  the  powers 
contained  in  sect  19  of  the  Conveyancing  Act,  and  if  they  cannot 
all  agree,  any  one  or  more  may  come  and,  on  behalf  of  all,  get  the 
Court  to  sell.  But,  in  the  first  place,  no  power  of  sale  is  men- 
tioned in  these  debentures,  and,  in  the  second  place,  I 
[*  406]  *  do  not  at  all  agree  that  the  Conveyancing  Act  applies  to 
a  charge  of  this  kind.  It  applies  to  an  equitable  mort- 
gage, no  doubt;  but  it  does  not  mention  in  the  interpretation 
clause,  or  in  any  other  part  of  the  Act  that  I  am  aware  of,  deben- 
tures as  one  of  the  charges  to  which  it  is  to  apply.  I  should  have 
expected  that  an  Act  of  that  kind,  if  it  meant  to  give  to  a  deben- 
ture-holder —  that  is,  to  the  holder,  pari  passu  with  others,  of  a 
charge  created  by  a  company  —  a  power  of  sale,  would  have  done 
80  in  very  express  words  indeed.  I  find  nothing  in  the  Act  of 
Parliament  which  refers  to  debentures,  and  I  am  therefore  clearly 
of  opinion  that  the  power  in  the  Conveyancing  Act  does  not  apply 
to  debentures  of  a  company. 

But  then  the  question  arises,  can  the  Court,  under  the  jurisdic- 
tion conferred  formerly  by  15  &  16  Vict  c.  86,  and  now  by  the 
25th  section  of  the  Conveyancing  Act,  direct  a  sale  ?  [His  Lord- 
ship referred  to  the  section  of  the  Conveyancing  Act,  and  pro- 
ceeded :]  Is  that  a  power  which  is  applicable  to  a  case  of  this 
kind?  There  has  been  a  series  of  decisions,  of  which  Fotts  v. 
Warwick  and  Birmingham  Canal  Navigation  Company,  Kay, 
142,  is  one,  and  very  many  since  down  to  and  subsequently 
to  Oardntr  v.  London^  Chatham  and  Dover  Railway  Company, 


R.  C.  VOL.  VII.]  CORPORATION.  —  PART  II.  433 

Ho.  17.  —  Blaker  ▼.  Horta  and  Ebmz  Waterworka  Compaay,  41  Gh.  B.  406,  407. 

L.  R  2  Ch.  201  p.  410,  ante,  as  to  what  the  effect  of  a  charge  of 
this  kind  is  upon  an  undertaking  of  a  public  nature,  such  as  a 
canal  or  railway,  and  I  quote  from  Gardner's  Case,  L.  E.,  2  Ch. 
212  p.  418,  ante,  the  words  of  Lord  Cairns,  which  were  referred  to 
by  Mr.  Eenshaw  in  his  argument:  "  When  Parliament,  acting  for 
the  public  interest,  authorizes  the  construction  and  maintenance 
of  a  railway,  both  as  a  highway  for  the  public  and  as  a  road  on 
which  the  company  may  themselves  become  carriers  of  passengers 
and  goods,  it  confers  powers  and  imposes  duties  and  responsibili- 
ties of  the  largest  and  most  important  kind,  and  it  confers  and 
imposes  them  upon  the  company  which  Parliament  has  before  it, 
and  upon  no  other  body  of  parsons.  These  powers  must  be  executed 
and  these  duties  discharged,  by  the  company.  They  cannot  be 
delegated  or  transferred. '  That  was  the  principle  on  which  the 
Court  acted  in  that  case,  where  it  refused  to  do  more  than  ap- 
point a  receiver,  and  not  a  manager,  at  the  instance  of  a 
♦debenture-holder,  saying,  in  short,  that  what  the  deben-  [*407] 
ture  gave  was  a  charge  on  the  undertaking;  that  the 
undertaking  meant  the  completed  works  of  the  company  when 
constructed,  and  the  charge  gave  to  the  debenture-holder  a  right 
to  the  fruit,  as  Lord  Cairns  phrased  it,  of  the  fruit-bearing  tree 
represented  by  the  completed  undertaking.  Looking  at  the  whole 
of  this  case  so  far  as  I  have  gone,  seeing  that  the  first  provisional 
order  contemplated  a  mortgage  of  the  undertaking  only,  and  that 
the  mortgage  is  then  made  in  the  form  of  a  debenture,  which  is 
not  to  interfere  with  the  carrying  on  of  the  business  of  the  com- 
pany, it  seems  to  me  that  the  principle  of  Gardner  v.  The  London, 
Chatham,  and  Dover  Railway  Company,  applies,  and  that  this 
debenture  gives  to  the  debenture-holder  no  more  than  the  fruit  of 
this  waterworks  undertaking,  and  not  power  to  sell  the  under- 
taking. The  debenture  seems  to  me  to  show  on  the  face  of  it  that 
it  did  not  give  the- debenture-holder  power,  by  selling  to  some 
other  person,  to  put  a  stop  to  the  undertaking  altogether,  because 
I  cannot  assume  that  selling  would  not  put  a  stop  to  it  It  is  true 
that  in  the  first  order  the  undertakers  are  treated  as  the  two 
persons  named  or  their  assigns.  They  have  assigned  to  the  com- 
pany. After  the  company  had  taken  the  assignment,  and  no  doubt 
after  the  debentures  were  issued  also,  a  new  order  was  obtained  in 
1885.  In  that  order  the  defendants  were  described  as  the  under- 
takers, but  there  was  no  mention  of  assigns.  [His  Lordship 
VOL.  VII. — 28 
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referred  to  the  terms  of  the  order  and  continued:]  That  order 
practically  recognised  the  limited  company  as  being  the  persons 
who  became  entitled  to  all  the  rights  under  the  Order  of  1879. 
It  gave  to  them  as  undertakers  additional  powers,  so  that,  I  take 
it,  without  some  authority,  the  company  would  not  be  at  liberty 
to  assign  over  those  rights.  It  is  said  that  this  does  not  matter, 
because  it  could  not  have  been  intended  that  any  rights  the  mort- 
gagees might  have  should  be  taken  away  from  them  by  force  of  the 
provisional  order.  But  it  must  be  remembered  that  the  mort- 
gagees have  had  the  benefits  of  these  additional  powers  in  the 
conduct  of  the  business  of  the  company.  It  is  very  difficult  for 
them  to  say  that,  notwithstanding  those  benefits  which  they 
have  received,  they  still  have  the  rights  which  existed 
[*  408]  before  *  the  provisional  order  was  made.  My  view,  how- 
ever, is,  that  they  have  not,  and  never  had,  any  such  right 
as  that  contended  for.  No  case  has  been  mentioned,  and  I  am 
myself  not  aware  of  any,  in  which  a  waterworks  undertaking  or 
a  gas  undertaking  formed  under  this  or  any  similar  Act  has  been 
sold  by  or  at  the  suit  of  debenture-holders.  I  should  certainly 
hesitate  for  the  first  time  to  make  an  order  of  that  kind,  and  par- 
ticularly in  a  case  like  this,  where  it  seems  to  me,  looking  at  the 
whole  transaction,  that  a  mortgage  of  the  undertaking  only  was 
authorised  by  the  first  provisional  order,  and  that  the  form  of  the 
debentures  contemplates  the  carrying  on  of  the  business  of  the 
company  notwithstanding  the  existence  of  the  charga  In  all 
the  circumstances,  therefore,  I  think  it  would  not  be  right  to 
make  an  order  authorising  the  selling  or  breaking  up  of  this 
waterworks  company. 

The  only  other  question  is  whether  a  manager  can  be  appointed. 
The  business  of  the  company  is  not  referred  to  in  clause  7  of 
the  Provisional  Order  of  1879,  nor  comprised  in  the  mortgage ;  the 
charge  was  not  to  hinder  or  interfere  with  the  business  of  the 
company,  and  therefore  it  seems  to  me  that  in  this  respect  also 
the  case  is  within  the  decision  in  Gardner  v.  The  London,  Chatham, 
and  Dover  Railway  Company.  We  all  know  very  well  that  an 
Act  was  passed  after  that  case  authorising  the  appointment  of  a 
manager.  But  that  Act  did  not  apply  to  a  case  like  this,  but  only 
to  the  case  of  a  railway  company :  30  &  31  Vict.  c.  127,  s.  6. 

[His  Lordship  accordingly  gave  judgment  declaring  the  plaintiffs 
entitled  to  a  charge  upon  the  undertaking,  directing  an  inquiry 


R.  C.  VOL.  VIL]  CORPOBATION.  — PART  n.  435 

Ho.  IS.  —  la  x»  Barton-apoB-Hiuiibar  and  Diftiiot  Water  Co.,  58  L.  J.  Gh.  618. 

who  were  the  debenture-holders  and  what  was  due  to  each  of  them, 
and  not  continuing  so  much  of  the  orders  of  the  12th  of  September, 
1888,  and  the  2l6t  of  January,  1889,  as  appointed  a  manager,  but 
continuing  the  appointment  of  the  receiver.] 


In  re  Barton-npon-Hnmber  and  District  Water  Company  (Limited). 

58  L.  J.  Ch.  613-616  (s.  C.  42  Ch.  D.  585 ;  38  W.  R.  8). 

Waterworks  Company,  — Undertaking  for  a  Public  Purpose,  — Winding  up,  [613] 

The  Court  has  jurisdictioD,  under  the  Companies  Act,  1862,  to  wind  up  a 
waterworks  company  incorporated  by  Act  of  Paurliament ;  and  will  make  a 
winding-up  order  in  a  proper  case,  although  it  may  afterwards  be  necessary 
to  obtain  an  Act  of  Parliament  to  enable  the  property  to  be  sold. 

Petition. 

The  above-named  company  was  registered  in  May,  1885,  under 
the  Companies  Acts,  1862  to  1883,  as  a  company  limited  by 
shares. 

The  objects  for  which  the  company  was  established  were  *  to 
construct  and  maintain  waterworks,  with  all  necessary  wells, 
shafts,  pumping-stations,  service  and  other  reservoirs,  filtering 
beds,  pumps,  engines,  machinery,  and  works,  and  to  supply  water 
to  the  parish  of  Barton-upon-Humber  (and  certain  other  named 
parishes),  in  the  county  of  Lincoln,  and  to  carry  on  the  business 
of  a  waterworks  company  in  all  its  branches. 

The  nominal  capital  of  the  company  was  £25,000,  divided  into 
2500  shares  of  £10  each. 

The  petitioner  was  the  original  allottee  of  twenty  of  these  shares, 
on  which  he  had  paid  the  sum  of  £40. 

The  petition  alleged  as  follows :  — 

Paragraph  3.  919  shares  have  been  issued.  On  these  shares 
the  sum  of  £1536,  as  appears  by  the  books  of  the  company,  has 
been  paid  up,  leaving  due  the  sum  of  £7654. 

Paragraph  7.  By  an  agreement,  dated  the  30th  of  December, 
1886,  and  made  between  the  company  of  the  one  part  and  the 
Atkins  Filter  and  Engineering  Company,  Limited,  of  the  other 
part,  it  was  agreed  that  in  consideration  of  the  sum  of  £10,000  in 
cash  and  £3750  in  fully  paid-up  shares  of  the  company  to  be 
allotted  to  the  said  filter  company,  such  company  should  carry 
out  the  works  authorised  by  the  Act  of  Parliament  (passed  on  the 
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16th  of  July,  1885,  to  confirm  a  provisional  order  made  by  the 
Board  of  Trade  under  the  (Jas  and  Waterworks  Facilities  Act, 
1870.  Such  provisional  order  designated  the  company  as  "  the 
undertakers'  for  the  purposes  of  the  order.) 

Paragraph  8.  Francis  Atkins  and  Walter  Atkins  are  now  the 
only  directors  of  the  company. 

Paragraph  9.  The  borrowing  powera  of  the  company  are  limited 
to  the  sum  of  £6250.  Debentures  to  the  full  extent  have  been 
issued ;  but,  in  addition,  duplicate  debentures  have  been  issued  as 
hereinafter  mentioned. 

Paragraph  10.  The  works  were  commenced  in  September,  1887, 
and  are  now  stated  to  be  finished,  with  the  exception  of  the  soften- 
ing of  the  water  and  connecting  the  works  to  the  town  of  Barton, 
In  order  to  complete  these  works  the  sum  of  about  £2000  will  have 

to  be  expended. 
[*614]  *  Paragraph  12.  Francis  Atkins  and  Walter  Atkins, 
with  the  assistance  of  a  firm  of  stockbrokers,  have,  your 
petitioner  believera,  entered  into  some  arrangement  by  which 
thirty-four  of  the  holdera  of  shares  in  the  company  to  the  amount 
of  £6780  have  purported  to  transfer  their  shares  to  Francis  Atkins 
(who  is  chairman  of  the  Filter  Company)  for  a  nominal  considera- 
tion. Francis  Atkins,  your  petitioner  believes,  is  a  man  without 
means,  and  the  Filter  Company  is  in  course  of  liquidation.  The 
alleged  transfers  have  all  been  made  between  the  15th  of  March, 
1889,  and  the  15th  of  May,  1889,  and  have  none  of  them  been 
registered ;  and  your  petitioner  believes  that  the  transfera  have  not 
been  made  bond  fide. 

Paragraph  13.  The  undertaking  is  believed  to  be  a  valuable  one ; 
but  the  works  have  now  been  at  a  standstill  for  upwards  of  nine 
months.  In  the  mean  time  Francis  Atkins  and  (Jeoige  Atkins 
have,  without  authority,  fraudulently  caused  to  be  issued  duplicate 
debentures  of  the  company  to  the  extent  of  £1500,  and  these,  your 
petitioner  believes,  have  been  dealt  with  as  a  security  for  money 
which  has  not  been  applied  for  the  purposes  of  the  company. 

Paragraph  15.  One  of  the  shareholders  has  taken  out  a  summons 
to  have  his  name  removed  from  the  register  of  members.  .  .  .  The 
summons  will  raise  a  question  as  to  the  whole  of  the  919  shares. 

Paragraph  16.  By  clause  12  of  the  said  provisional  order  it  is 
provided  that  the  works  were  to  be  completed  within  the  time 
prescribed  by  section  11  of  the  Gas  and  Water  Facilities  Act, 


R.  a  VOL.  VII.]  CORPORATION.  —  PART  IL  437 

Vo.  18.  —  In  re  Barton-npaii-Hiimber  and  Diitriot  Water  Co.,  68  L.  J.  Ch.  614. 

1870,  which  section  enacts  that  if  within  three  years  from  the  date 
of  the  provisional  order  the  undertakers  do  not  complete  the  works, 
the  powers  given  by  such  order  shall  cease  to  be  exercised ;  and  a 
question  arises  as  to  whether  the  company  is  now  in  a  legal  posi- 
tion to  go  on  with  the  works  and  complete  them  in  a  way  to  make 
the  property  of  the  company  of  any  use. 

Paragraph  17.  There  are  no  creditors  of  the  company  except  for 
very  small  amounts;  but,  unless  the  alleged  transfers  to  Francis 
Atkins  are  declared  not  to  be  binding  on  the  company,  it  is  com- 
mercially insolvent. 

Paragraph  19.  The  substratum  of  the  company  is  really  gone, 
and  it  is  not  possible  to  carry  out  the  essential  purpose  for  which 
it  was  formed. 

The  petition  then  alleged  that,  under  the  circumstances,  it  was 
just  and  equitable,  and  in  the  interests  of  the  shareholders,  that 
the  company  should  be  wound  up,  and  prayed  that  the  company 
might  be  wound  up  by  the  Court 

Emden,  for  the  petition.  —  The  allegations  in  the  petition  are 
sufficient  to  induce  the  Court  to  make  a  winding-up  order.  No 
doubt  Kay,  J.,  in  Blaher  v.  The  Herts  and  Essex  Waterworks 
Company,  58  L  J.  Ch.  497 ;  41  Ch.  D.  399,  p.  428,  ante,  refused 
to  direct  the  sale  of  a  waterworks  company,  because  it  was  an 
undertaking  for  a  public  purpose;  but  in  In  re  The  Bradford 
Navigation  Company,  39  L  J.  Ch.  161,  733;  L  R,  10  Eq.  331; 
L.  R,  5  Ch.  600,  Malins,  V.  C,  expressly  decided  that  a  canal 
company  might  be  wound  up  under  the  Companies  Act,  1862; 
although  the  order  could  not  be  completely  carried  into  effect 
without  the  aid  of  Parliament 

The  company  did  not  appear. 

North,  J.  I  feel  no  difficulty  about  making  the  order  asked 
for.  The  petition  alleges  that  the  works  are  not  completed ;  and 
cannot  at  present  be  completed,  because  there  are  no  funds  for  the 
purposa  The  petition  also  alleges  that  if  certain  transfers  (alleged 
not  to  have  been  made  hondL  fide)  are  set  aside,  funds  may,  and 
probably  will,  be  forthcoming  by  means  of  which  the  undertaking 
may  have  effect  given  to  it 

The  counsel  for  the  petitioner  suggests  that  there  may  be  a  diffi- 
culty in  working  out  the  order,  because  the  company  is  a  company 
established  for  a  public  purpose,  and  nothing  else;  and  that,  as 
such  an  undertaking  cannot  be  sold,  the  company  (if  they  appeared 
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by  cotiDsel)  would  probably  contend,  on  the  authority  of  Blaker's 
Case,  that  no  profit  would  result  from  making  a  winding-up 
order.  Now,  in  that  case,  Mr.  Justice  Kay  gave  judgment  for 
the  plaintiffs  declaring  that  they  were  entitled  to  a  charge  upon 
the  undertaking ;  he  did  not  direct  a  sale  of  the  nndertak- 
[*  615]  ing,  or  appoint  a  manager  on  the  grounds  laid  *down  by 
the  Lords  Jcsticbs  in  Gardner  v.  The  London,  Chatham, 
and  Diner  Sailway  Company,  36  L.  J.  Ch.  323;  L.  R,  2  Ch.  201, 
p.  410,  ante ;  but  he  did  not  dismiss  the  action,  although  he  thought 
that  the  Court  ought  not  to  direct  a  sale. 

Here,  in  my  opinion,  the  order  asked  for  should  be  made ;  and 
the  fact  that  the  undertaking  is  for  a  public  purpose  will  not  make 
the  order  improper.  If  I  make  no  order,  all  the  expenditure  which 
has  been  already  made  will  be  wasted;  and  directors  who  are 
allied  to  have  acted  improperly  will  not  be  made  accountable. 
I  am  not  now  considering  whether  I  can  make  an  order  for  the  sale 
of  the  property,  —  it  may  be  that  I  cannot  do  sa  It  may,  or  may 
not,  be  necessary  to  obtain  an  Act  of  Parliament  to  authorise  a  sale 
of  the  undertaking;  and,  if  it  should  be  found  to  be  necessary,  I 
do  not  apprehend  that  there  will  be  any  difficulty  in  obtaining  it 
A  winding-up  order  was  made  by  Vice-Chancellor  Malins  in  In  re 
The  Bradford  Navigation  Company;  but  in  that  case,  and  also  in 
a  later  case  before  me,  it  was  found  necessary  to  obtain  an  Act  of 
Parliament  in  order  to  carry  out  the  sala 

I  find  that  in  Blaker^e  Case,  Mr  Justice  Kat  gave  judgment 
for  the  plaintiffs,  but  felt  a  difficulty  about  making  an  order  to 
sell  the  undertaking.  Now  here  I  am  asked  to  do  what  would  be 
equivalent  to  the  judgment  he  gave  in  that  cas&  By  appointing 
an  official  liquidator  I  shall  not  be  taking  the  management  out  of 
the  hands  of  the  company ;  I  shall  simply  be  appointing  an  officer 
of  the  Court  to  carry  it  on  in  the  interest  of  the  shareholders ;  and, 
in  so  doing,  I  am  not  doing  anything  contrary  to  what  Mr.  Justice 
Kay  decided  in  Biakers  Case,  and  I  see  no  difficulty  in  making 
the  order  asked  for  on  the  ground  suggested,  —  namely,  that  I  may 
not  be  able  to  make  an  order  for  sale  of  the  property.  A  winding- 
up  order  was  made  in  the  case  of  ne  Bradford  Navigation 
Company,  in  the  earlier  case  of  The  Wey  and  Arun  Junction 
Canal  Company,  36  L.  J.  Ch.  509 ;  L.  R ,  4  Eq.  197,  and  in  other 
similar  cases. 

I  do  not  foiget  the  decision  in  In  re  The  Company  of  Tree 
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Fishermen  of  Faversham,  57  L.  J.  CL  187 ;  36  Ch.  D.  329,  in 
which  the  Covat  of  Appeal  refused  to  make  a  winding-up  order ; 
but  that  was  a  company  of  a  peculiar  kind ;  and  no  good  could  be 
got  from  making  an  order  in  that  case,  because  the  right  of  fishing 
was  one  which  could  not  be  sold.  There  were  certain  observations 
by  Lord  Justice  Fry  in  that  case  as  to  the  fishery  being  **  for  the 
public  benefit  *  His  Lordship  said :  *  One  word  only  with  regard 
to  the  last  point  to  which  I  adverted,  which  was  the  recital  in  the 
Act  that  this  fishery  is  for  the  public  benefit  I  am  bound  to  say 
that  I  should  pause  long  before  I  was  a  party  to  the  destruction, 
by  winding  up,  of  an  undertaking  which  the  Legislature  had 
solemnly  declared  to  be  of  great  benefit  to  the  public,  as  well  as  to 
the  company  itself;'  and  the  company,  in  that  case,  had  been 
going  on  for  a  long  tima  He  then  proceeded :  "  I  will  make  this 
further  observation,  that  the  statute  in  which  that  recital  is  con- 
tained seems  to  me  to  carry  evidence  of  the  anxiety  of  the  Legisla- 
ture that  this  corporation  should  not  be  put  an  end  to.  .  .  ,  There 
was  therefore,  no  charge  given  for  the  corpus  of  the  moneys 
advanced  on  the  fishery.  The  mode  in  which  the  right  of  the 
debenture-holders  was  worked  out  was  by  their  obtaining  a 
receiver  of  the  profits  of  the  fishery.  That  looks  to  me  very  much 
as  though  the  Legislature,  while  authorising  the  corporation  to 
borrow  for  its  purposes,  at  the  same  time  was  desirous  that  the 
corporate  property  should  never  cease  to  be  vested  in  the  corpora- 
tion ;  for,  although  the  profits  might  be  received  by  a  receiver  and 
distributed  amongst  the  debenture-holders  so  long  as  there  was 
default  in  payment,  yet  there  was  no  power  of  sale  given,  no  right 
to  sell  the  fishery,  no  right  against  the  fishery  in  any  other  way 
than  by  obtaining  a  receiver  of  profits.  I  doubt,  therefore,  whether 
the  Legislature  ever  intended  that  the  property  so  vested  in  the 
corporation  should  be  put  an  end  to  by  the  claims  of  creditors.  * 

Assuming  this  waterworks  company  to  be  a  company  formed  for 
the  public  benefit,  the  public  can  get  no  benefit  whatever 
from  it  as  things  now  stand.  I  consider  *it  most  for  the  [*  616] 
public  benefit  that  this  company  should  be  wound  up,  with 
a  view  to  having  its  business  carried  on  hereafter  for  the  benefit  of 
the  public,  either  by  itself  or  by  some  other  company.  In  making 
that  order  I  am  not  going  contrary  to  the  view  of  Mr.  Justice 
Kay  in  Blaker's  Case. 
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ENGLISH  NOTES. 

The  first  of  the  above  principal  cases  (Gardner  v.  London,  Chatham^ 
and  Dover  Railway  Company)  has  been  followed  in  numerous  cases ; 
and  the  principle  of  the  decision,  subject  to  the  statutory  modifications 
below  referred  to,  has  never  been  questioned. 

The  Railway  Companies  Act  1867  (30  &  31  Vict.  c.  127,  s.  4,  passed 
subsequently  to  the  decision  in  Gardner  v.  London^  Chatham^  and 
Dover  Railway  Company)  enacted  (as  to  judgments  obtained  upon 
contracts  made  after  the  Act)  that  the  rolling  stock  and  plant  used 
by  a  railway  company  for  the  purposes  of  their  railway,  or  of  their 
stations  or  workshops,  should  not,  after  the  railway  is  open  for  public 
traffic,  be  liable  to  be  taken  in  execution;  but  the  person  who  has  re- 
covered judgment  may  obtain  the  appointment  of  a  receiver,  and,  if 
necessary,  of  a  manager.  By  sect.  23  of  the  same  Act  debenture- 
holders  were  given  a  priority  over  all  other  claims  on  account  of  en- 
gagements entered  into  after  the  passing  of  the  Act. 

The  protection  from  seizure  in  execution  by  a  judgment  creditor, 
given  by  section  4  of  the  above  Act  to  the  rolling  stock,  &c.,  of  a  rail- 
way company  after  such  railway  is  open  for  public  traffic,  continues 
although  the  railway  is  afterwards  closed  for  traffic.  Midland  Waggon 
Company  v.  Potteries  Railway  Company  (1880),  6  Q.  B.  D.  36,  50  L. 
J.  Q.  B.  6,  43  L.  T.  511,  29  W.  R.  78. 

The  construction  and  effect  of  the  4th  section  was  authoritatively 
determined  by  the  Court  of  Appeal  in  the  case  of  Re  Manchester  and 
Milford  Railway  Company,  Ex  parte  Cambrian  Railway  Company 
(1880),  14  Ch.  D.  645,  49  L.  J.  Ch.  365,  42  L.  T.  714.  It  was  there 
laid  down  that  where  the  judgment  creditor  of  a  railway  company  is 
unpaid,  the  appointment  of  a  receiver  or  manager  is  a  matter  of  right. 
And  that  where  the  railway  is  to  be  carried  on  as  a  going  concern  the 
appointment  of  a  manager  is  necessary  within  the  meaning  of  the  4th 
section.  The  order  made  by  the  Court  of  Appeal  was  to  refer  it  to  the 
Vice-Chanc?ellor  to  appoint  a  manager,  without  prejudice  to  any  ap- 
plication by  the  directors  proposing  themselves  or  some  of  their  number 
as  managers. 

A  question  as  to  the  construction  of  the  23rd  section  of  the  Act  of 
1867  came  before  the  Court  of  Appeal  in  Re  Hull,  Bamsley,  and  West 
Riding  RaUway  Company  (1888),  40  Ch.  D.  119,  58  L.  J.  Ch.  206, 
59  L.  T.  877,  37  W.  R  145.  The  Court  held  that  this  clause  did  not 
alter  the  rights  of  creditors  so  as  to  give  debenture-holders  a  charge  on 
anything  else  but  the  "undertaking"  as  defined  in  Gardner's  Case. 
Consequently  the  debenture-holders  had  no  right  to  be  paid  in  priority 
out  of  the  proceeds  of  surplus  lands  which  had  been  sold  on  the  appli- 
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cation  of  judgment  creditors.  It  has  also  been  decided  that  the  prior- 
ity given  by  this  section  does  not  interfere  with  the  rule  that  out  of 
the  monies  received  by  the  receiver  or  manager,  due  provision  must  in 
the  first  place  be  made  for  the  working  expenses  and  outgoings  of  the 
undertaking.  This  provision  which  is  expressly  contained  in  section  4 
must,  in  effect,  be  read  into  sect.  23.  Me  Cornwall  Minerals  Railway 
Company  (G.  A.  1883),  48  L.  T.  41;  In  re  Eastern  and  Midlands 
Railway  Company  (C.  A.  1890),  45  Ch.  D.  367,  63  L.  T.  604. 

The  judgment  of  Lord  Caibns  in  the  case  of  Gardner  v.  London^ 
Chatham^  and  Dover  Railway  Company  is  referred  to  in  the  judg- 
ment of  the  Judicial  Committee  in  an  appeal  from  Canada:  Bourgoin 
V.  La  Compagnie  du  chemin  de  fer  de  Montreal,  &c.  (1880),  5  App. 
Cas.  382,  403,  in  support  of  the  position,  also  established  by  the  special 
legislation  touching  the  railway  in  question,  that  a  transfer  of  the 
undertaking  to  a  provincial  government  confirmed  by  what  purported 
to  be  a  legislative  act  of  that  government,  was  ultra  vires  as  well  of 
the  transferors  as  of  the  provincial  government.  Another  appeal  from 
Canada  in  which  the  effect  of  Gardner  v.  London,  Chatham,  and  Dover 
Railway  Company  is  considered,  is  that  of  Redfield  v.  Corporation  of 
Wickham  (1888),  13  App.  Cas.  467,  67  L.  J.  P.  C.  94,  68  L.  T.  466. 
It  is  there  pointed  out  that  the  law  of  Canada  in  respect  of  the  remedies 
of  creditors  is  different;  and  that  although  the  law  does  not  sanction 
the  breaking  up  of  the  undertaking  by  piecemeal  sales  at  the  instance 
of  judgment  creditors  or  incumbrancers,  it  is  settled  by  the  juri.spru- 
dence  of  that  country,  confirmed  by  Act  of  the  Dominion  Parliament 
(46  Vict.  c.  49),  that  a  railway  or  section  of  a  railway  may,  as  an 
integer,  be  taken  in  execution  and  sold,  like  other  immoveables,  in 
ordinary  course  of  law. 

In  the  case  of  Re  Panama,  New  Zealand,  &c.  Royal  Mail  Company 
(1870),  L.  R.,  6  Ch.  318,  39  L.  J.  Ch.  482,  22  L.  T.  424,  18  W.  R. 
441,  Lord  Justice  Giffabd  distinguished  the  case  of  Gardner  v. 
London,  Chatham,  and  Dover  Railway  Company.  The  case  was  that 
of  a  steamship  company  which  had  been  ordered  to  be  wound  up. 
He  observed  that  in  the  principal  case  of  Gardner  v.  London,  Chat- 
ham, and  Dover  Railway  Company  the  subject-matter  on  which  the 
debentures  operated  was  a  permanent  railway,  which  could  not  be 
sold  or  dealt  with  in  any  way.  In  the  case  in  point,  however,  the 
word  "undertaking"  had  reference  to  all  the  property  of  the  com- 
pany, not  only  that  which  was  then  in  possession,  but  to  all  which 
might  be  acquired  after  the  date  of  the  debenture.  The  word  "under- 
taking" implied  that  the  company  would  go  on,  and  the  contract  of 
the  debenture-holder  was  that  if  he  received  his  interest,  he  should, 
until  the  period  of  payment  of  his  principal  arrived,  not  interfere  with 
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the  business  of  the  company,  and  shoald  not  be  entitled  to  any  account 
of  past  profits  or  dealings  of  the  company.  ^'I  see  no  difSculty  in  giv- 
ing that  interpretation.  But  the  moment  the  company  stops  working, 
and  is  wound  up,  the  rights  of  the  parties  become  clear;  and,  as  I 
think,  the  debenture-holders  are  in  as  good  a  position  as  if  they  had  a 
specific  charge  upon  the  property  of  the  company." 

The  decision  of  Mr.  Justice  North  in  the  last  of  the  above  principal 
cases  (In  re  BaHon-upon-Humber  and  District  Water  Company)  was 
followed  by  Mr.  Justice  Stirlixo  in  the  case  of  a  tramways  company 
Re  Borough  of  Portsmouth^  &c.  Tramways  Company  (Ch.  D.  30  April 
1892)  1892,  2  Ch.  362,  61  L.  J.  Ch.  462,  66  L.  T.  671,  40  W.  R.  553. 
The  company,  which  was  incorporated  by  a  special  Act  incorporating  the 
Companies  Clauses  Act  1845,  issued  debentures  (in  the  form  prescribed 
by  Schedule  C.  to  that  Act)  by  which  they  assigned  to  the  debenture- 
holders  the  undertaking  of  the  company  except  calls  on  shares  necessary 
for  the  completion  of  the  authorized  works,  and  all  the  tolls,  &c  An 
unpaid  debenture-holder  who  had  alreadj'  (on  behalf  of  himself  and  all 
other  debenture-holders)  obtained  an  order  that  the  debenture-holders 
should  stand  as  judgment  creditors,  and  also  obtained  the  appointment 
of  a  receiver,  presented  a  petition  for  a  winding-up  order.  The  learned 
Judge,  after  observing  that  it  had  been  expressly  decided  that  a  tram- 
way company  was  not  a  railway  company  within  the  exception  in  sec- 
tion 199  of  the  Companies  Act  1862,  and  commenting  adversely  on  a 
certain  decision  of  Yice-Chancellor  Malins,  concluded  as  follows :  — 

'<No  doubt  a  person  who  comes  to  enforce  a  security  cannot  get  any- 
thing more  than  his  security  gives  him,  and  I  take  it  to  be  decided 
that  a  debenture  in  the  form  of  those  now  in  question  gives  the  holder 
no  greater  security  than  the  undertaking,  as  defined  in  Gardner  v. 
London,  Chatham^  &  Dover  Railway  Company,  That  is  to  say,  all 
the  creditor  can  get  from  his  security  is  the  fruit  of  the  undertaking 
as  a  going  concern ;  he  cannot  pull  the  undertaking  to  pieces,  or  break 
it  up,  so  as  to  avail  himself  of  the  separate  parts  towards  satisfaction 
of  his  debt.  In  the  present  case  the  petitioner  does  not  come  to  en- 
force his  security,  but  as  a  judgment  creditor  of  the  company.  It  is 
admitted  that  an  ordinary  creditor  of  a  company  might  present  a  peti- 
tion to  wind  up  the  company,  and  obtain  an  order  upon  it.  I  fail  to 
see  why  a  debenture-holder,  whose  debt  is  payable  and  who  has  ex- 
hausted all  his  remedies  except  a  winding-up  petition  without  obtain- 
ing payment  of  his  debt,  should  be  in  a  worse  position  than  an  ordi- 
nary creditor  who  has  got  no  security  upon  the  undertaking.  It  seems 
to  me  that  the  remedy  given  to  him  to  enforce  his  security  upon  the 
undertaking  as  a  going  concern,  does  not  deprive  him  of  his  remedy  as 
a  creditor  who  has  obtained  a  judgment  for  his  debt,  but  cannot  obtain 
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payment.  It  was  also  said  that  the  company  ought  not  to  he  wound 
up  hecause  the  preamble  of  the  Act,  by  which  it  was  incorporated,  says 
that  the  construction  of  the  tramway  would  be  to  the  public  advantage. 
That  objection  has  been  met  by  the  decision  of  Mr.  Justice  North,  in 
In  re  Barton-upaiirHuinber  and  Distj'ict  Water  Company,  I  see  no 
way  in  which  the  petitioner  can  enforce  payment  of  his  debt  other 
than  a  winding-up  order;  so  I  make  the  order.'' 

AMERICAN  NOTES. 

Mr.  Beach  (2  Private  Corporations,  sect.  763),  after  citing  the  Gardner 
case,  says :  "  So  also  in  America  it  is  said  that  the  large  sovereign  powers 
given  by  the  State  to  railway  corporations  are  granted  and  exercised  only 
upon  the  theory  that  these  public  rights  are  to  be  used  to  promote  the  general 
welfare  of  the  people  of  the  commonwealth ;  and  the  people  have  an  interest 
in  the  maintenance  of  the  undertaking  as  a  *  going  concern  '  which  is  not  to 
be  defeated  by  its  creditors.  Accordingly  the  courts  are  very  reluctant  to 
appoint  receivers  to  take  charge  of  these  qtuui  public  properties,  and  decline 
to  act  unless  clearly  necessary  to  prevent  a  failure  of  justice.  It  is  in  the 
application  of  this  doctrine  that  the  courts  in  England  and  in  the  United 
States  differ.  For  example,  in  Connecticut  the  principle  was  invoked  to 
justify  the  overruling  of  the  efforts  of  a  minority  to  resist  foreclosure  and  a 
subsequent  reorganization  for  the  purpose  of  continuing  the  property  in  legiti- 
mate use."  Citing  Gates  v.  Boston^  Sfc.  R.  Co,,  53  Connecticut,  333.  In  this 
case  the  Court  say :  **  Upon  principle  it  would  seem  plain  that  railroad  prop- 
erty once  devoted  and  essential  to  public  use,  must  remain  pledged  to  that 
use,  so  as  to  carry  to  fuU  completion  the  purpose  of  its  creation ;  and  that 
this  public  right,  existing  by  reason  of  the  public  exigency,  demanded  by  the 
occasion,  and  created  by  the  exercise  by  a  private  person  of  the  powers  of  a 
State,  is  superior  to  the  property  rights  of  corporations,  stockholders,  and 
bondholders."  Citing  Railroad  ComnCm,  v.  Portland,  Sfc.  R,  Co,,  63  Maine, 
278;  18  Am.  Rep.  208;  Attorney-General  y.  West  W,  R,  Co.,  36  Wisconsin, 
466 ;  People  v.  Albany  jr  Vt.  R.  Co ,  24  New  York,  261 ;  AUorney-General  v.  So. 
Minn.  R.  Co.,  18  Minnesota,  40.  Consult  also  Bumham  v.  Bowen,  111  United 
States,  781 ;  Worcester  v.  West,  R,  Co,,  4  Metcalf  (Mass.),  564 ;  Sage  v.  Mewr 
phis,  Sfc.  R,  Co,,  135  United  States,  361 ;  Stevens  v.  Davvton,  18  Grattan  (Vir- 
ginia), 819 ;  98  Am.  Dec.  692,  and  notes  under  Noe.  19, 20,  21,  supra,  p.  462. 

The  Gardner  case  is  largely  considered  in  Jones  on  Railroad  Securities, 
sect.  99-103,  456.  He  says:  "In  the  United  States  courts  of  equity  have 
exercised  their  powers  with  much  more  freedom  in  the  appointment  of  re- 
ceivers of  railways.  .  .  .  Generally  however  the  doctrine  is  fully  recognized 
that  courts  assume  the  management  of  railroads  only  with  a  view  to  the 
winding  up  of  insolvent  companies  on  the  sale  of  their  property  for  the  benefit 
of  the  mortgage  creditors.  .  .  .  But  without  the  aid  of  a  statute,  the  chancery 
jurisdiction  of  the  courts  is  sufficient  for  the  exercise  of  this  authority  in  all 
instances  where  their  interference  is  necessary  to  protect  the  property  or  to 
enforce  the  right  of  persons  interested  in  it,  whether  creditors  or  stock- 
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holders."  Citing  Stevens  v.  Davisotij  supra^  in  which  the  Court  said :  '*  While 
for  the  reasons  assigned  in  the  case  of  Gardner  r.  London^  Ckaikam,  jr  Dover 
Railway  Co.,  L.  R.  2  Ch.  201,  a  court  of  chancery  will  be  reluctant  to  appoint 
a  receiver  to  take  charge  of  and  manage  a  railroad,  it  is  competent  to  do  so 
where  such  a  course  is  indispensable  to  secure  the  rights  of  the  legitimate 
stockholders  and  to  preyent  a  failure  of  justice."  See  Zabriskie  v.  R,  Co. 
23  Howard  (United  States  Sup.  Ct.),  331 ;  Peabody  v.  Flint,  6  Allen  (Mass.), 
52;  March  t.  East.  R.  Co.,iO  New  Hampshire,  548;  77  AulDcc.  732;  Miner 
Y.  Belle  Ide  Ice  Co.,  93  Michigan,  97 ;  17  Lawyers'  Rep.  Annotated,  412.  But 
see  Republican  M.  5.  Mines  t.  Brown,  58  Federal  Reporter,  645 ;  24  LAwyers' 
Rep.  Annotated,  776,  holding  that  this  power  exists,  iu  the  absence  of  breach 
of  trust,  fraud,  or  dealing  ultra  vires,  only  by  virtue  of  statute,  observing : 
"The  better  view  undoubtedly  is  that  at  common  law  no  such  power  to  decree 
a  surrender  or  forfeiture  of  corporate  franchises  was  vested  in  courts  of  equity, 
to  be  exercised  at  the  suit  of  an  individual,  although  some  courts  have  upheld 
the  right  of  a  court  of  chancery  to  exercise  that  power  when  invoked  by  the 
State  through  its  attorney-general.  Folgerv.  Columbian  Ins.  Co.,  99  Mass. 
267,  274 ;  96  Am.  Dec.  747 ;  Slee  v.  Bloom,  5  Johns.  Ch.  366,  377;  French  v. 
Gifford,  35  Iowa,  148;  Attorney-General  v.  Chicago  j-  N.  W.  R.  Co.,  35  Wis- 
425,  511 ;  Morawetz  Priv.  Corp  ,  §  1040."  So  it  was  held  in  Wheeler  v.  PulU 
man  Iron  Co.,  143  Illinois,  197 ;  17  LAwyers'  Rep.  Annotated,  818,  that  courts 
of  chancery  have  no  inherent  authority  to  decree  the  dissolution  of  a  corpora- 
tion. In  Miner  v.  BeUe  Isle  Ice  Co.,  supra,  it  is  said  that  the  doctrine  last 
above  stated  "  is  subject  to  qualification.  It  has  been  held  that  when  it  turns 
out  that  the  purpose  for  which  a  corporation  was  formed  cannot  be  attained, 
it  is  the  duty  of  the  company  to  wind  up  its  affairst"  and  if  necessary  this 
will  be  done  by  the  Court     This  is  a  very  learned  review. 


No.  19.— REX  V.  SEVERN  AND  WYE  RAILWAY  COMPANY. 

(K.  B.  1819.) 

No.  20.— REG.  V.  BRISTOL  DOCK  COMPANY. 
(Q.  R  1842.) 

No.  21.  — COHEN  V.  WILKINSON. 
(chancery  1849.) 

RUT.E. 

Where  a  company  formed  for  public  purposes  neglects 
to  do  works  which  are  directed  by  its  Acts  of  Parliament, 
it  may  be  compelled  to  perform  its  obligations  by  mandamus. 

Such  a  company  may  be  restrained  by  injunction  from 
exceeding  its  powers. 
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Bex  y.  Savem  and  Wye  Bailway  Company. 

2  Baru.  &.  Aid.  646-652  (a.  c.  21  R.  R.  433). 

Railway  Company — Duty  to  reinstate  railway,  —  Mandamus. 

Where  a  railway  was  made  under  the  authority  of  an  Act  of  Parlia-  [646] 
ment,  by  which  the  proprietors  were  incorporated ;  and  by  which  it 
was  enacted  that  the  company  should  make,  and  they  were  authorised  and 
empowered  to  make  and  maintain  a  certain  railway ;  the  company  having 
afterward  taken  up  the  railway:  IIM  that  a  mandamus  might  issue  to 
compel  the  company  to  reinstate  and  lay  down  again  the  railway. 

W.  E.  Taunton  had  obtained  a  rule,  calling  upon  the  Severn 
and  Wye  Railway  and  Canal  Company  to  show  cause  why  a  writ 
of  mandamus  should  not  issue,  directed  to  them,  commanding 
them  to  reinstate,  lay  down  again,  and  maintain  part  of  a  certain 
railway  or  tramroad,  by  them  theretofore  made  under  the  author- 
ity of  certain  Acts  of  Parliament,  from  or  near  a  place  called  Miry 
Stock  to  the  summit  of  Churchway  Engine,  and  which  had  been 
taken  up  and  destroyed  by  the  company.  It  appeared  by  the 
aflBdavits  tliat  the  company  had  been  incorporated  by  two  Acts 
of  Parliament,  the  49  and  50  G.  Ill,  and  were  empowered^  to 
make  and  maintain  a  railway  or  tramroad,  passable  for  waggons 
and  other  carriages  from  and  to  certain  places  mentioned  in  the 
Act,  and,  among  others,  from  or  near  a  place  called  Mirj'  Stock  to 
the  summit  of  Churchway  Engine,  in  his  Majesty's  forest  of  Dean; 
that  they  were  empowered  to  raise  money  for  that  purpose,  and  to 
apply  the  same  towards  making  and  completing  the  railway,  and 
to  receive  certain  rates  of  tonnage  for  goods  carried  along  the  rail- 
way ;  and  all  persons  were  to  have  free  liberty  to  pass  upon  and 
use  the  railways  with  waggons  or  other  carriages,  constructed  as 
therein  described,  upon  payment  of  the  rates ;  and  it  was  provided, 
that  if  the  company  did  not  complete  the  railway  within  three 
years,  the  Act  was  to  be  no  longer  in  force.  It  appeared  that  the 
company  did  complete  the  railway  within  that  time,  and 
that  they  received  tolls  *  for  the  passage  of  carriages  over  [*  647] 
that  part  of  the  railway  which  extended  from  Miry  Stock 
to  the  summit  of  Churchway  Engine,  which  part,  for  some  time 
after  the  making  of  it,  was  used  by  the  public,  who  experienced 

>  The  report  is  here  copied  from  2  B.  &    recital  of  the  statute  by  Bowen,  L.  J., 
Aid.,  bat  observe  the  correction  in  the    mentioned  in  the  notes  post. 
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the  convenience  proposed  by  the  promoters  of  the  works.  The 
affidavits  then  stated  that  the  leading  members  of  the  company 
having  become  the  owners  of  collieries  situate  on  another  branch 
of  the  railroad,  the  company,  a  short  time  after  the  branches  had 
been  completed,  for  the  purpose  of  preventing  competition  from 
the  collieries  commmiicating  with  that  branch  of  the  railway 
extending  from  Miry  Stock  to  the  summit  of  Churchway  Engine, 
determined  to  render  that  branch  of  the  railroad  impassable,  and 
caused  the  iron  tramplates  thereon,  for  a  space  of  several  hundred 
yards,  to  be  taken  up,  and  thereby  destroyed  that  branch ;  whereby 
the  public,  and  particularly  persons  possessing  collieries  in  that 
part  of  the  forest  of  Dean  which  lies  contiguous  to  the  last- 
mentioned  branch,  had  been  deprived  of  the  benefit  of  using  that 
branch  of  the  railway.  The  affidavits  then  stated  that  application 
had  been  made  to  the  company  to  reinstate  the  tramplates,  but  that 
they  had  refused  so  to  do. 

Scarlett  and  Puller  now  showed  cause.  This  is  clearly  a  public 
and  not  a  private  highway,  for  it  is  common  to  all  the  king's  sub- 
jects to  pass  over  it  with  carriages  constructed  in  a  particular 
mode ;  and  by  the  73d  clause  a  penalty  is  given  to  the  company 
against  any  person  who  shall  ride  any  horse,  &c. ,  along  the  rail- 
way. Now  that  is  evidently  the  feature  of  a  public  and  not  of  a 
private  road ;  and  if  it  be  a  public  road,  the  law  has  pro- 
[*648]  vided  another  remedy, — viz.,  that  by  *  indictment  The 
rule  laid  down  by  Lord  Mansfield  in  The  King  v.  The 
Bank  of  England,  2  Dougl.  526,  is  this,  where  there  is  no  specific 
remedy  the  Court  will  grant  a  mandamus  in  order  that  justice  may 
be  done;  but  where  an  action  will  lie  for  complete  satisfaction 
equivalent  to  specific  relief,  and  the  right  of  the  party  applying  is 
not  clear,  the  Court  will  not  interpose  the  extraordinary  remedy 
of  a  mandamus,  Buller,  J. ,  lays  down  the  same  doctrine  in  The 
King  v.  The  Bishop  of  Chester,  1  T.  R  404;  1  K.  E.  237.  Now 
an  indictment  is  the  specific  remedy  to  compel  the  repair  of  a 
public  road ;  it  is  a  remedy  well  known  to  the  law,  and  in  constant 
use.  There  is  no  instance,  on  the  other  hand,  of  a  mandamus 
being  granted  for  such  a  purpose,  and  that  of  itself  is  a  very  strong 
argument  against  the  present  rule.  Possibly  the  company  may  not 
have  funds  for  the  purpose  of  reinstating,  and  the  Court,  in  such 
a  case,  would  not  grant  a  mandamus.  If  this  application  succeeds, 
a  mandamus  will  lie  in  everj'  case  where  the  locks  of  a  canal  happen 
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to  be  out  of  repair,  and  any  party  has  an  interest  in  having  them 
repairei 

W.  K  Taunton,  in  support  of  the  rule.  This  can  hardly  be 
called  a  public  highway ;  it  is  common  only  to  those  passengers 
who  choose  to  use  carriages  of  a  particular  description ;  it  cannot 
be  used  by  a  person  on  horseback.  [Holroyd,  J.  It  is  a  public 
highway  to  be  used  in  a  particular  mode.  A  footway  can  be  used 
only  by  foot  passengers,  and  not  by  others,  yet  it  is  certainly  a 
public  highway.  Bayley,  J.  A  towing  path  is  to  be 
used  only  by  horses  employed  in  towing  vessels,  *  yet  it  is  [*  649] 
a  common  highway  for  that  purpose.  ]  An  indictment  is 
not  a  specific  remedy  in  this  case ;  it  will  not  effect  the  purpose 
required,  so  speedily  and  effectually  as  a  mandamus;  for  if  the 
defendants  are  convicted  upon  an  indictment,  the  Court  can  only 
impose  a  fine  upon  them,  being  a  corporation,  and  that  fine  may 
be  levied  by  distress  upon  their  property ;  and  cases  might  occur 
where  the  tangible  property  of  a  corporation  might  be  so  small 
that  they  might  submit  to  the  payment  of  any  fine,  and  still  not 
do  the  thing  required.  At  all  events,  the  remedy  is  not  so  speedy 
and  effectual  as  that  by  mandamus.  In  The  King  v.  The  Com- 
missioners  of  Dean  Incloaure^  2  M,  &  S.  80,  it  was  said  in  argu- 
ment that  an  indictment  against  the  commissioners  for  not  obeying 
an  order  of  sessions  directing  them  to  set  out  a  road  as  a  public 
road,  would  not  be  a  specific  remedy,  —  i  «. ,  such  a  remedy  as  the 
case  demanded ;  for  an  indictment  was  only  a  proceeding  in  posnam 
for  the  past,  and  not  a  remedy  for  the  future ;  and  Lord  Ellen- 
borough,  C.  J. ,  in  giving  the  judgment  of  the  Court,  said,  *  Upon 
the  objection  of  there  being  another  remedy  in  this  case,  I  cannot  help 
thinking  that  what  has  been  observed  by  the  counsel  in  support  of 
the  rule  is  extremely  material,  and  that  an  indictment  would  not 
afford  that  convenient  mode  of  remedy  which  might  be  obtained  by 
mandamus."  That  case  is,  therefore,  an  authority  to  show  that 
it  is  no  objection  to  the  granting  of  a  mandamus  to  do  a  particular 
act  that  an  indictment  will  also  lie  for  the  omission  to  do  that  act, 
and  that  they  may  be  concurrent  remedies.  In  The  King  v. 
Bedford  Level,  6  East,  367,  Lawrence,  J. ,  seemed  to  con- 
sider that  a  quo  warranto  information  ♦  and  a  mandamus  [*  650] 
may  be  concurrent  remedies;  and  he  said,  that  there 
might  be  occasions  where  a  mandamus  would  be  the  more  proper 
remedy.     A  mandamus  here  is  the  more  proper  remedy,  because 
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it  will  more  speedily  and  effectually  compel  the  doing  of  the  thing 
required  than  an  indictment. 

Abbott,  C.  J.  I  have  entertained  considerable  doubts  during 
the  discussion,  whether  the  Court  ought  to  grant  a  mandamus  to 
compel  the  doing  of  an  act,  the  omission  to  do  which  may  be  pro- 
secuted by  indictment  I  am  now,  however,  satisfied,  by  the 
authorities  cited  in  the  course  of  the  argument,  that  there  is  no 
reasonable  ground  for  that  doubt  If  an  indictment  had  been  a 
remedy  equally  convenient,  beneficial,  and  effectual  as  a  man- 
damns,  I  should  have  been  of  opinion  that  we  ought  not  to  grant 
the  mandamus;  but  I  think  it  is  perfectly  clear,  that  an  indict- 
ment is  not  such  a  remedy,  for  a  corporation  cannot  be  compelled 
by  indictment  to  reinstate  the  road.  The  Court  may,  indeed,  in 
case  of  conviction,  impose  a  fine,  and  that  fine  may  be  levied  by 
distress ;  but  the  corporation  may  submit  to  the  payment  of  the 
fine,  and  refuse  to  reinstate  the  road ;  and  at  all  events  a  consider- 
able delay  may  take  place.  The  remedy,  therefore,  is  not  so 
effectual  as  that  by  mandamus,  I  am,  therefore,  of  opinion, 
that  the  circumstance  of  the  corporation  being  liable  to  an 
indictment,  is  no  objection  to  the  granting  of  a  mandamus;  and, 
upon  the  facts  disclosed  in  the  affidavits,  I  think  this  rule  ought 
to  be  made  absolute. 

Bayley,  J.  I  am  of  the  same  opinion.  By  mandamus 
[*  651]  the  Court  may  compel  the  road  to  be  reinstated.  *  In  the 
case  of  an  indictment,  the  Court  can  only  impose  a  fine, 
which  fine  can  be  levied  only  on  the  effects  of  the  corporation,  if 
any  such  effects  can  be  found ;  and  if  it  so  happen  that  the  corpora- 
tion had  not  tangible  property  upon  which  the  distress  could 
operate,  the  remedy  would  be  altogether  ineffectual. 

HoLROYD,  J.,  concurred. 

Best,  J.  Both  upon  principle  and  authority  I  am  of  opinion, 
that  the  Court  ought  to  grant  this  mandamus.  Numerous  applica- 
tions are  made  to  Parliament  by  speculative  individuals,  to  form 
these  navigable  canals  and  railways ;  great  public  benefits  are  held 
out  as  an  inducement  to  the  Legislature  to  sanction  these  under- 
takings ;  and  when  their  sanction  is  obtained,  is  it  to  be  permitted 
to  these  persons  to  say,  that  they  will  do  only  that  which  is 
beneficial  to  themselves,  and  disregard  entirely  the  interests  of  the 
public  ?  It  has  been  argued  in  this  case,  that  there  is  a  specific 
remedy  by  indictment,  and  that,  therefore,  we  ought  not  to  grant 
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a  mandamus.  I  think,  however,  that  that  objection  ought  not  to 
prevail  in  this  case,  for  an  indictment  does  not  afford  a  remedy 
equally  effectual  to  compel  the  reinstating  of  the  road,  which  is 
the  purpose  to  be  answered  by  the  granting  of  this  writ  The 
Court  can  only  impose  a  fine,  in  case  a  corporation  be  convicted 
upon  an  indictment,  and  that  fine  may  be  levied  by  distress  from 
time  to  time;  and  even  then  the  corporation  may  elect  not  to 
repair  the  road ;  and  at  all  events  considerable  delay  would  ensue. 
By  mandamus,  on  the  other  hand,  the  defendants  will  be  com- 
pelled to  do  the  thing  required,  unless,  by  the  return  to 
the  *  mandamus,  they  show  a  sufficient  reason  for  not  [*652] 
doing  it;  and  if  they  show  no  such  reason,  then  a  peremp- 
tory mandamus  issues ;  and,  in  case  of  non-compliance,  an  attach* 
ment  may  issue  against  those  who  disobey  the  writ.  There  being, 
therefore,  no  other  remedy  equally  effectual  to  answer  the  purposes 
required,  I  think  that  we  ought  to  grant  a  ma?uZam«M;  and,  conse- 
quently, that  this  rule  ought  to  be  made  absolute. 

Abbott,  C.  J.  The  writ  should  be  to  reinstate  and  lay  down 
again,  but  not  to  maintain  the  tramroad. 

ItiUe  ahsoliUe. 

£eg.  Y.  Bristol  Dock  Company. 

2  Q.  B.  64-71  (8.  c.  2  Ry.  Cas  599;  6  Jur.  216). 

Company  for  Public  Purposes.  —  Duty  to  execute  Works,  —  Mandamus. 

By  a  dock  Act  (43  G.  III.  c.  cxl.)  certain  persons  were  formed  into  a  [64] 
company  for  improving  a  port,  and  made  proprietors  of  the  works,  and 
were  authorised  and  directed  to  make,  complete,  and  maintain  a  new  course 
or  channel  for  a  river,  the  same  to  be  of  equal  depth  and  breadth  at  the 
bottom,  and  with  equal  inclination  of  the  sides,  as  the  then  present  river  course 
then  had  in  those  parts  thereof  which  had  not  been  excavated  or  embanked, 
or  as  near  as  circumstances  would  admit,  except  in  such  parts  of  the  new 
coarse  as  should  be  cut  through  rock  or  stone. 

A  mandamus  issued  to  the  company,  stating  in  the  inducement  that  the 
company  had  made  and  completed  a  new  channel,  but  that  certain  parts  of 
the  south  bank  or  side,  not  cut  through  rock  or  stone,  had  since  become  and 
were  broken  down  and  out  of  repair,  and  the  inclination  of  the  said  side  was 
thereby  greatly  altered,  to  the  danger  of  obstruction  of  the  navigation,  and 
damage  of  all  the  liege  subjects,  jrc  And  the  company  were  commanded  to 
repair  and  maintain  the  said  parts  of  the  south  bank. 

Held,  that  mandamus  was  a  proper  remedy. 

Return,  that  the  company  were  not  required  by  the  statute,  nor  otherwise 
liable,  to  repair  and  maintain  the  said  parts ;  and  that,  as  near  as  circum- 
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stances  had  admitted  or  did  admit,  they  had  maintained  the  new  course  of 
equal  depth  and  breadth  at  the  bottom,  and  with  equal  inclination  of  the 
sides,  as  the  river  course,  at  the  time  of  the  Act  passing,  had  in  those  parts 
which  had  not  been  excavated  or  embanked,  and  except  such  parts  of  the 
new  course  as  had  been  cut  through  rock  or  stone. 

Heldy  that  the  first  part  of  the  return  was  bad,  as  traversing  matter  of  law, 
and  also  because  a  legal  liability  appeared. 

That  the  second  part  was  also  bad.  as  not  answering  the  mandatory  part  of 
the  writ,  but  applying  only  to  matter  stated  in  the  writ  as  a  consequence  of 
the  omission  to  repair. 

Mandamus  to  The  Bristol  Dock  Company.  The  inducement 
stated  that,  in  and  by  a  certain  Act,  &c.  (43  G.  III.  c.  cxl.),  local 
and  personal,  public,  "  for  improving  and  rendering  more  com- 
modious the  port  and  harbour  of  Bristol,"  certain  persons  were 
united  into  a  company  of  proprietors  of  the  works  thereby 
authorised  and  directed  to  be  made,  and  of  the  cuts,  canal,  &c., 
hereditaments,  and  premises  which  should  belong  thereto  or  be 
held  therewith ;  the  said  company  to  be  known  by,  and  use,  the 
firm  or  style  of  The  Bristol  Dock  Company,  and  to  have  such 

powers  and  authorities  as  were  in  the  said  Act  given  to 
[*  65]  them ;  and  it  was,  in  and  by  the  said  Act  (amongst  *  other 

things),  enacted,  sect.  30,  that  it  should  be  lawful  for  the 
company,  and  they  were  thereby  authorised  and  required  (amongst 
other  works),  to  make,  complete,  and  maintain  a  canal,  or  entrance 
basin,  in  Eownham  Mead,  in  that  part  of  the  parish  of  Clifton 
which  lies  in  the  city  of  Bristol,  to  communicate  by  sufficient 
gates  and  locks  with  the  floating  harbour;  and  also  to  make,' 
complete,  and  maintain,  &c.  (other  works  specified);  and  also 
to  make,  complete,  and  maintain  a  new  course  or  channel  for  the 
river  Avon,  from  or  near  the  Eedclifie,  through  part  of  the  parish 
of  Bedminater  in  the  county  of  Somerset,  and  through  part  of  the 
parishes  of  Saint  Mar}'  Eedcliffe  and  Temple  in  the  said  city  of 
Bristol,  into  the  river  Avon,  at  or  near  the  high  land  called 
Totterdown,  the  same  to  be  of  equal  depth  and  breadth  at  the 
bottom,  and  with  equal  inclination  of  the  sides,  as  the  then 
present  river  course  then  had  in  those  parts  thereof  which  had 
not  been  excavated  or  embanked  by  quay  walls  or  other  buildings, 
or  as  near  as  circumstances  would  admit,  and  except  only  in  such 
parts  of  the  said  new  course  as  should  he  cut  through  rock  or 
stone ;  and  also  to  make,  complete,  and  maintain  such  other  works 
and  improvements,  within  the  limits  in  the  said  Act  aftermen- 
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tioned,  as  the  said  company  should  consider  necessary  for,  and 
which  would  completely  answer  and  effect,  the  purposes  aforesaid. 
That,  by  virtue  and  in  pursuance  of  the  said  Act,  and  of  certain 
other  Acts  of  Parliament  for  altering  and  amending  the  same,  and 
extending  the  powers  and  provisions  thereof,  the  company  did 
make  and  complete  the  several  works  by  the  said  Acts  in  that 
behalf  directed  to  be  made,  and,  amongst  other  works, 
*  did  make  and  complete  a  new  course  or  channel  for  the  [*  66] 
river  Avon,  from  or  near  tho  Bedcliffe,  &c.  (as  in  the 
recital  of  the  clause  above) ;  but  that,  since  the  making  and  com- 
pleting the  said  new  course  or  channel  of  the  river  Avon,  certain 
parts  of  the  south  bank  or  side  of  the  said  new  course  or  channel, 
not  cut  through  rock  or  stone,  lying  between,  &a  (describing  the 
situation),  have  become,  and  now  are,  broken  down  and  out  of 
repair,  and  the  inclination  of  the  said  side  of  the  said  parts  of 
the  said  new  course  or  channel  has  been  thereby  greatly  altered 
since  the  construction  thereof  as  aforesaid;  to  the  great  danger 
of  the  obstruction  of  the  navigation  of  the  said  river  Avon,  and  to 
the  great  damage  and  prejudice  of  all  liege  subjects  having  occasion 
to  use  and  navigate  the  same.  That  application  had  been  duly 
made  to  the  company  to  repair  and  maintain  the  said  parts  of 
the  said  south  bank  or  side  of  the  said  new  course  or  channel  of  the 
said  river  Avon,  so  being  broken  down  and  out  of  repair  as  afore- 
said, pursuant  to  the  directions  of  the  said  first  mentioned  Act, 
and  to  their  duty  in  that  behalf ;  but  that  the  company  had  alto- 
gether neglected  and  refused,  and  still  do  neglect  and  refuse,  to 
repair  and  maintain  the  same. 

The  writ  then  commanded  the  company  that  immediately  after 
the  receipt  of  the  writ  they  should  repair  and  maintain  the  said 
parts  of  the  said  south  bank  of  the  said  new  course  or  channel  of 
the  said  river  Avon,  lying  between,  &c.  (as  before),  so  made  by 
them  under  the  provisions  of  the  said  several  Acts  for  the  improve- 
ment, &c. ,  or  that  they  should  show  cause,  &c. 

Eetum.  That  the  company  are  not  required  by  the  statutes 
in  the  said  writ  mentioned,  nor  are  they  *  otherwise  liable,  [*67] 
to  repair  and  maintain  the  said  parts  of  the  south  bank  of 
the  new  course  of  the  river  Avon,  in  the  writ  mentioned.  And 
that,  as  near  as  circumstances  have  admitted  or  do  admit,  they 
have  maintained  the  said  new  course  of  equal  depth  and  breadth  at 
the  bottom,  and  with  equal  inclination  of  the  sides,  as  the  then 
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present  river  course,  at  the  time  of  the  said  Act  of  Parliament 
passed  in  the  forty -third  year  of  George  III.,  had  in  those  parts 
thereof  which  had  not  then  been  excavated  or  embanked  by  quay 
walls  or  other  buildings,  and  except  only  in  such  parts  of  the  said 
new  course  as  have  been  cut  through  rock  or  stone.  Wherefore  the 
company  cannot  and  ought  not  to  repair  or  maintain  the  said  parts 
of  the  said  south  bank,  as  by  the  writ  they  are  commanded. 
The  case  was  argued  on  concilium  in  last  Hilary  term.  ^ 
Sir  J.  Campbell,  Attorney-General,  against  the  return.  JUan- 
damns  is  the  proper  remedy  for  the  grievance  which  the  writ 
shows.  Rex  v.  The  Bristol  Dock  Company,  6  B.  &  C.  181.  The 
company  are  authorised  and  required  to  make,  complete,  and  main- 
tain the  new  channel.  Whether  or  not  they  were  required  to  make 
and  complete  it,  they  are  at  any  rate  required,  after  making  it,  to 
maintain  it  This  follows,  not  merely  from  the  word  "  required, ' 
but  from  the  grant  of  the  power  to  make  the  channel  for 
[*  68]  the  public.  Rex  v.  The  Severn  and  Wye  Railway  *  Com- 
pany,  2  B.  &  Aid.  646,  p.  445,  ante;  Rex  v.  Inhahitanis 
of  Kent,  13  East,  220;  12  K.  R  330;  Rex  v.  Inhabitants  of 
Lindsey,  14  East,  317;  12  E.  R  529;  Rex  v.  Kerrison,  3  M.  & 
S.  526;  16  R  R  342.  In  those  cases  there  were  no  words 
expressly  requiring  the  act  to  be  done ;  but  the  duty  was  implied 
from  the  powers  having  been  granted  and  accepted.  Then  the 
return  furnishes  no  answer.  The  mandatory  part  of  the  writ  com- 
mands the  company  to  repair  and  maintain  the  parts  named  of  the 
new  channel.  But  the  return  first  denies  the  legal  liability,  which 
results  as  an  inference  of  law  from  the  statute ;  and  then  it  adds 
that  they  have  maintained  the  channel  in  a  certain  specified  con- 
dition as  near  as  circumstances  admit  This  does  not  show  a 
compliance  with  the  command  of  the  writ  It  is  like  the  return 
in  Rex  v.  Tlie  Ouze  Bank  Commissioners,  3  A  &  K  544  There 
•Patteson,  J. ,  said  that  he  should  not  have  thought  it  enough  if 
the  commissioners  had  even  returned  that  they  had  done  all  things 
necessary  for  putting  the  banks  in  a  permanent  state  of  repair. 

Sir  F.  Pollock,  contrd.  The  return  answers  all  that  is  properly 
the  subject  of  a  mandamus.  For  neglect  of  ordinary  repair  the 
proper  remedy  is  not  mandamus,  but  indictment  Regina  v.  The 
Trustees  of  the  Oxford  and  Witney  Turnpike  Roads,  12  A.  &  E. 

1  Jannarj  20th,  1841.  Before  Lord  Dbnman,  C.  J.,  Littlbdalb,  Pattbsov,  and 
Coleridge,  J  J. 
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427.  In  Rex  v.  InkahUants  of  Kent,  Bex  v.  Inhabitants  of 
Lindaey,  and  Bex  v.  KerHson,  cited  on  the  other  side,  the  remedy 
was  indictment  In  Begina  v.  Gamble,  11  A.  &  £.  69,  this  Court 
refused  a  mandamus,  where  the  parties  applying  had  other 
means  of  enforcing  the  alleged  duty;  and  there  *Lord  [*69] 
Dbnman,  C.  J. ,  appears  to  disapprove  of  Bex  v.  Hie  Severn 
and  Wye  Bailway  Company,  2  B.  &  Aid.  646.  p.  445,  ante.  Even 
in  a  civil  action,  if  the  statute  raise  a  duty,  case  lies  at  the  suit  of 
an  individual  injured  by  the  neglect  of  such  duty.  Famaby  v.  The 
Lancaster  Canal  Company,  11  A.  &  K  223;  The  Lancaster  Canal 
Company  v.  Pamaby,  11  A.  &  E.  230.  Those  two  cases  also 
show  that  the  question  here  is  as  to  the  duty  shown  by  the  statute, 
and  does  not  depend  on  the  manner  in  which  that  duty  is  construed 
in  the  mandatory  part  of  the  writ  The  Act  does  not  in  terms 
require  the  company  to  repair  the  new  channel,  but  only  to  make, 
complete,  and  maintain  it ;  though  in  interpreting  the  words  of  a 
local  Act,  so  minute'  an  interpretation  may  perhaps  not  be  admissi- 
ble as  may  be  applied  to  those  of  a  general  Act  But  the  return 
answers  so  much  of  the  command  as  the  statute  justifies,  and 
applies  specifically  to  the  grievance  in  the  inducement 

Sir  J.  Campbell,  Attorney -General,  in  reply.  The  propriety  of 
issuing  the  writ  cannot  be  questioned  at  this  stage  of  the  proceed- 
ings. The  Court  will  not  permit  so  vague  a  return ;  it  ought  to 
show  what  the  circumstances  are  which  do  not  admit  of  the  duty 
being  more  fully  performed.  Bex  v.  The  Ouze  Bank  Commissioners, 
3  A  &  K  544  Cur.  adv.  vult 

Lord  Denman,  C.  J. ,  in  last  Trinity  term  (May  25th),  delivered 
the  judgment  of  the  Court 

The  Bristol  Dock  Company,  to  whom  the  writ  of  mandamus  was 
addressed,  are  created  by  a  local  Act,  stat  43  G.  IIL  c.  cxl. , 
to  improve  the  port  and  harbour  of  *  Bristol,  by  doing  certain  [*  70] 
works,  among  which  are,  sect  30,  the  making,  completing, 
and  maintaining  a  new  course  or  channel  for  the  Avon,  from  or 
near  the  Eedcliflfe,  by  a  certain  line,  into  the  Avon,  at  a  point 
described,  "  the  same  to  be  of  equal  depth  and  breadth  at  the 
bottom,  and  with  equal  inclination  of  the  sides,  as  the  then  present 
river  course  then  had  in  those  parts  thereof  which  had  not  been 
excavated  and  embanked  by  quay  walls  or  other  buildings,  or  as 
near  as  circumstances  would  admit,  and  except  only  in  such  parts 
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of  the  said  npw  course  as  should  be  cut  through  rock  or  stone.  * 
The  thirtieth  clause  expressly  requires  them  to  make,  complete, 
and  maintain  these  works. 

(His  Lordship  then  read  the  material  parts  of  the  writ,  2  Q.  R 
64-66,  and  of  the  return,  id.  66;  anU,  pp.  449-451.) 

On  argument,  objection  was  taken  to  the  writ,  because  it  only 
enjoined  the  doing  that  for  omitting  which  the  company  are  liable 
to  indictment  But  we  think,  even  if  such  an  objection  did  not 
come  too  late  after  the  writ  has  issued,  that  it  is  entitled  to  no 
weight  Those  who  obtain  an  Act  of  Parliament  for  executing 
great  public  works  are  bound  to  fulfil  all  the  duties  thereby  thrown 
upon  them,  and  may  be  called  upon  by  this  Court  so  to  do.  If 
this  breach  of  contract  causes  a  public  nuisance  also,  that  cannot 
dispense  with  the  necessity  of  a  specific  performance  of  the  obliga- 
tion contracted  by  them. 

Then  the  return  is  insuflBcient,  merely  denying  the  liability  to 
repair  the  south  bank.  This  is  traversing  matter  of  law ;  and  the 
law  is  clearly  against  them ;  for  the  south  bank  of  the  new  channel 
plainly  appears  to  be  a  part  of  the  works  done  under  the  Act, 
[*  71]  which  the  *  company  are  bound  to  repair.  The  added  state- 
ment, that,  as  near  as  circumstances  would  admit,  they  have 
kept  the  inclination  equal  (which  might  possibly  have  been  an 
answer  if  the  mandatory  part  of  the  writ  had  merely  required 
such  inclination  to  be  preserved),  .is  certainly  no  answer  to  the 
writ  as  it  is  framed ;  for  the  want  of  such  equality  of  inclination 
is  merely  stated  as  a  consequence  of  their  omission  to  repair  and 
maintain. 

If  so,  a  peremptory  mandamus  must  be  awarded. 

Peremptory  mandamva  to  issue. 

Cohen  y.  Wilkinson. 

1  Macnaghten  &  Gordon,  481-487. 


[481]  A  railway  company  by  their  act,  had  power  to  make  a  railway  from 
E.  to  P.  The  original  undertaking  being  found  impracticable,  the 
majority  of  the  shareholders  agreed  to  construct  a  railway  from  E.  to  L., 
a  very  small  portion  of  the  line  originally  contemplated.  An  injunction  was 
granted,  at  the  suit  of  an  individual  shareholder,  restraining  the  company 
from  making  that  limited  portion  only. 
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This  was  an  application  on  behalf  of  the  defendants,  the  directors 
of  the  Direct  London  and  Portsmouth  Railway  Company,  and  of  the 
Direct  London  and  Portsmouth  Eailway  Company,  to  reverse  an 
order  made  by  the  Master  of  the  Eolls  (Lord  Langdale)  on  the 
14th  June,  1849,  whereby  it  was  ordered  that  an  injunction  should 
issue  to  restrain  the  defendants  from  applying  the  capital  or  funds 
of  the  Direct  London  and  Portsmouth  Railway  Company,  or  any 
part  thereof,  in  or  towards  the  construction  of  a  railway  from  the 
Croydon  and  Epsom  Railway,  commencing  by  a  junction  therewith 
in  the  parish  of  Epsom,  to  Leatherhead  in  the  county  of  Surrey, 
only,  or  any  otherwise  than  for  the  purpose  of  making  and  com- 
pleting a  railway  from  the  Croydon  and  Epsom  Railway  to  the 
parish  of  Portsea,  in  or  near  to  the  town  of  Portsmouth,  in  the 
county  of  Southampton,  in  pursuance  of  the  powers  then  vested 
in  them  by  Act  of  Parliament;  and  that  the  injunction  so  granted 
might  be  dissolved. 

It  appeared  from  the  bill,  which  was  filed  on  the  1st  June,  1849, 
by  the  plaintiff,  on  behalf  of  himself  and  all  other  the  proprietors 
of  shares  in  the  Direct  London  and  Portsmouth  Railway  Company, 
except  the  defendants,  that  the  Act  by  which  the  Company  was 
constituted  (and  whidh  was  passed  on  the  26th  June,  1846) 
enacted  that  the  railway  should  commence  by  a  junction  with 
the  Croydon  and  Epsom  Railway,  and  should  pass  through  the 
various  parishes  in  the  Act  specified,  and  should  terminate 
in  the  parish  of  Portsea,  *in  or  near  Portsmouth,  and,  [*482] 
among  other  provisions,  that  the  Company  should  not  take 
tolls  for  the  use  of  the  railway,  until  the  works  required  to  be 
made  should  have  been  completed ;  that  the  Act  also  provided 
that  the  railway  should  be  completed  within  five  years  from  the 
passing  of  the  Act,  and  that  upon  the  expiration  of  such  period, 
the  powers  granted  to  the  Company  for  executing  the  railway,  or 
otherwise  in  relation  thereto,  should  cease  to  be  exercised,  except 
as  to  so  much  of  the  railway  as  should  be  then  completed ;  that 
the  plaintiff  was  an  original  subscriber  to  the  undertaking  for 
certain  shares  therein,  and  was,  at  the  filing  of  the  bill,  the  duly 
registered  proprietor  of  seventy-one  shares,  in  respect  of  which  he 
had  paid  two  deposits  of  £1  and  £1  10a.  per  share,  and  two  calls 
of  £1  b$.  and  £1  10a. ;  and  that  by  means  of  the  deposits  and 
calls  so  paid  by  him  and  other  members  of  the  Company,  the 
directors  had  already  raised  £128,467.    The  bill  also  stated  that, 
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in  March,  1848,  at  the  ordinary  half-yearly  meeting  of  the  Com- 
pany, a  report  was  submitted  by  the  directors,  which  contained 
the  following  passage :  "  The  directors,  however,  hope  that  they 
may  still  be  able  to  efiFect  some  arrangement  under  existing 
powers,  which  will  enable  this  Company  to  commence  the  con- 
struction of  the  first  portion  of  the  line,  namely,  that  between 
Epsom  and  Dorking,  upon  terms  which  will  afford  the  proprietors 
a  remuneration,  not  only  for  any  further  amount  that  may  be 
required  for  such  purpose,  but  also  for  the  capital  which  they 
have  already  expended/'  The  bill  then  set  out  a  speech  of  the 
Chairman  at  that  meeting,  in  which  he  said,  "that  it  was  not 
likely  any  opportunity  for  progressing  with  the  affairs  of  the 
Company  would  occur ;  and  that  two  things  suggested  themselves 
for  adoption  ;  either  to  allow  their  powers  to  lapse,  or  to  obtain  an 
Act  of  Parliament  for  the  dissolution  of  the  Company." 
{*  483]  The  bill  then  set  out  a  *  report  submitted  to  another  meet- 
ing of  the  Company  on  the  27th  February,  1849,  in  refer- 
ence to  the  arrangement  proposed  at  the  last-mentioned  meeting, 
in  the  following  terms :  "  Since  the  last  meeting  of  the  proprietors, 
the  attention  of  the  directors  has  been  constantly  applied  to  the 
subject  of  the  arrangement  contemplated  in  the  leading  paragraph 
of  their  report  made  to  that  meeting,  whereby  the  funds  expended 
on  this  undertaking  might  be  rendered  effectual  to  some  extent 
for  the  purposes  for  which  they  were  advanced,  but  they  regret 
that  they  are  still. unable  to  announce  anything  definite."  The 
bill  then  set  out  a  portion  of  the  speech  of  the  Chairman  of  the 
Company  at  the  meeting,  wherein,  after  alluding  to  the  failure  of 
various  negotiations,  he  said,  "  We  are  no  longer  in  a  condition 
to  attempt  that  which  we  had  contemplated ;  we  have,  therefore, 
only  to  wait  until  the  powers  of  our  Act  expire,  which  will  be  in 
June  next."  The  bill  proceeded  to  state,  that  it  appeared  by  the 
proceedings  at  the  meetings  that  the  Company  and  directors  had 
long  since  abandoned  all  intention  to  make  the  railway  as  author- 
ised by  their  special  Act,  viz.,  from  Epsom  to  Portsmouth ;  but 
that  they  had  under  consideration,  and  were  about  to  carry  out,  a 
plan  for  making  a  railway  from  Epsom  to  Leatherhead,  a  distance 
of  about  four  miles  only,  and  to  apply  the  monies  of  the  Company 
to  that  purpose,  and  that  they  had  entered  into  an  arrangement 
with  the  London  and  Brighton  Company,  for  the  works  of  such 
railway  when  made,  on  payment  of  certain  tolls.     The  bill,  after 
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stating  that  the  intention  of  the  directors  to  make  the  proposed 
railway  from  Epsom  to  Leatherhead  only,  became  known  to  the 
plaintiff  for  the  first  time  within  fourteen  days  before  the  filing  of 
his  bill,  prayed  a  declaration  that  it  was  not  within  the  powers 
of  the  Company  to  make  the  railway  to  Leatherhead  only ; 
and  *  an  injunction  in  the  terms  in  which  it  was  granted  [*484] 
by  the  Master  of  the  Rolls  (Lord  Langdale)  as  above 
stated.  The  object  of  the  present  motion  was  to  dissolve  this 
injunction. 

Mr.  Malins  and  Mr.  Bovill  for  the  defendants,  in  support  of  the 
motion.  The  parliamentary  contract  which  the  plaintiff  subscribed, 
authorises  the  construction  of  the  whole  or  any  part  of  the  line. 
If  the  Act  makes  it  imperative  on  the  company  to  construct  the 
whole  line,  the  plaintiff's  remedy  is  at  law  by  mandamus.  Begina 
v.  The  Eastern  Counties  Railway  Company,  \Q  Ad.  &  El.  531 ;  1  Ry. 
Cas.  509 ;  2  Ry.  Cas.  260.  These  undertakings  are  regarded  as 
conferring  great  public  benefit,  and  also  in  the  light  of  contracts 
with  the  public. 

[The  Lord  Chancellor  (Lord  Cottknham).  If  it  is  a  contract 
with  the  public,  is  it  not,  d  fortiori,  a  contract  with  the  indi- 
vidual shareholders?] 

The  plaintiff  has  clearly  no  equitable  right ;  and  even  if  he  had, 
he  has  waived  it,  the  bill  showing  that  he  was  cognizant  of  what 
occurred  at  the  various  meetings  on  the  subject  of  the  abandon- 
ment of  the  original  undertaking  ;  and  it  is  not  competent  for  him 
to  lie  by,  and  after  the  directors,  with  the  full  consent  of  all  the 
other  proprietors,  have  (as  the  fact  is)  served  notices  on  the  various 
landowners  on  the  portion  of  the  line  which  they  are  about  to  con- 
struct, and  thus  entered  into  binding  contracts  with  them 
( Walker  v.  The  Eastern  Counties  Railway  Company,  6  Hare,  594), 
to  file  his  bill  to  restrain  the  Company  from  completing  this 
portion.  These  contracts  having  been  thus  entered  into, 
this  injunction  will  be  *no  answer  to  a  bill  for  specific  [*485] 
performance,  filed  by  any  individual  landowner.  This  is 
not  like  a  case  of  an  appropriation  of  the  capital  of  the  Company 
to  purposes  without  the  scope  of  the  undertaking,  as  in  Colman  v. 
The  Eastern  Counties  Railway  Company,  10  Beav.  1.  The  prin- 
ciples on  which  this  Court  acts  in  reference  to  public  companies 
are  accurately  stated  in  Frewin  v.  Lewis,  4  My.  &  Cr.  249.  Here 
there  is  no  attempt  to  exceed  the  powers  of  the  Company ;  and 
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the  principle  on  which  this  injunction  is  granted  would,  in  fact, 
be  equally  applicable  if  the  Company  were  about  to  construct  all 
but  a  mile  of  the  whole  line. 

If  the  question  involved  in  this  injunction  is  tested  by  the 
balance  of  convenience  or  inconvenience,  it  is  manifest  that  if  the 
defendants  are  restrained  from  making  this  portion  of  the  railway, 
the  injury  to  the  Company  wiU  be  irreparable ;  whereas,  if  they 
are  permitted  to  go  on,  the  plaintiff  cannot  suffer  any  injury  by 
the  construction  of  part  only  of  the  whole  line.  The  words  of  the 
special  Act  are  not  mandatory,  but  permissive.  Stone  v.  The  Com- 
mercial Railway  Company,  4  Myl.  &  Cr.  122. 

(The  Lord  Chancellor  (Lord  Cottenham).  It  is  a  fallacy  to  say 
that  the  Company  are  restrained  from  making  this  portion  of  the 
line.  The  Master  of  the  Eolls  steers  clear  of  that,  by  expressly 
restraining  the  Company  from  making  a  portion  OTily ;  and  it  is 
quite  consistent  with  this  injunction,  and  competent  for  the 
defendants,  to  commence  this  portion  at  once,  provided  it  is  with 

the  intention  of  executing  the  entire  railway.] 
[*  486]  The  cases  of  The  MayoVy  &c,  of  Kings  Lynn  v.  Pember- 
ton,  1  Swanst.  244 ;  18  RR  62  ;  Agar  v.  The  Regents  Canal 
Company,  1  Swanst.  250  n.;  Ware  v.  The  Grand  Junction  Water- 
works Company,  2  Buss.  &  My.  470 ;  Salmon  v.  Randall,  3  Myl.  & 
Cr.  439 ;  Lord  v.  The  Governor  and  Company  of  Copper  Miners 
2  Phil.  740,  were  also  referred  to  in  the  course  of  the  foregoing 
argument. 

Mr.  Rolt  and  Mr.  H.  W.  Cole,  for  the  plaintiff,  were  not 
called  on  by  the  Lord  Chancellor. 

The  Lord  Chancellor  (Lord  Cottenham)  observed  that  the 
main  point  in  the  case,  namely,  the  right  of  an  individual  member 
of  a  Company  to  restrain  that  Company  from  applying  its  funds  to 
a  purpose  different  from  that  to  which  he  had  subscribed,  was 
one  well  settled  in  this  Court;  that  the  question  therefore 
reduced  itself  to  this,  —  Was  what  the  Company  here  contem- 
plated doing,  the  purpose  for  which  the  plaintiff  had  subscribed; 
in  short,  could  it  be  said  that  the  line  of  railway  proposed  to  be 
constructed  between  Epsom  and  Leatherhead,  a  distance  of  four 
miles  only,  was  equivalent  to  the  construction  of  a  railway  be- 
tween Epsom  and  Portsmouth?  His  Lordship  remarked  that  a 
railway  from  Epsom  to  Portsmouth  might,  in  the  estimation  of 
the  plaintiff,  have  been  a  good  speculation,  while  the  construction 
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of  a  line  for  the  four  miles  which  the  company  proposed  making 
might  have  been  considered  a  very  bad  speculation.  His  Lord- 
ship then  added,  —  the  injunction  which  has  been  granted,  while 
it  leaves  it  entirely  open  to  the  Company  to  complete  the  whole 
work,  very  correctly  restrains  the  defendants  from  applying 
the  funds  of  the  Company  to  the  construction  of  a  *  por-  [*  487] 
tion  only  of  that  work,  a  purpose  clearly  different  from 
that  to  which  the  plaintiff  has  subscribed.  It  has  been  argued 
that  this  injunction  is  an  interference  with  the  legal  powers  of 
the  Company ;  but  in  my  opinion,  it  is  exactly  the  reverse,  for  it 
is  founded  upon  a  legal  right,  which  Courts  of  law  have  fre- 
quently recognised  as  existing  between  the  public  and  a  Company. 
In  the  present  case,  the  obligation  which  the  Company  has  incurred 
is  sought  to  be  enforced  at  the  instance  of  the  shareholder,  who 
is  also  entitled  to  have  the  contract  to  which  he  has  subscribed 
strictly  performed.  Every  case  which  has  been  referred  to  dis- 
tinctly establishes  the  doctrine  for  which  the  plaintiff  contends. 
His  Lordship  concluded  by  observing  that  the  only  part  of  the 
case  about  which  he  entertained  any  doubt  was  the  allegation  at 
the  bar,  though  nowhere  apparent  in  the  bill,  that  the  plaintiff  had 
been  aware  of,  and  had  acquiesced  in,  the  substituted  undertaking. 

The  plaintiff's  counsel  then  stated  that  this  was  the  first  time" 
that  such  an  allegation  had  been  made,  and  that  it  was  entirely 
unfounded. 

The  LoBD  Chancellor  thereupon  ordered  the  appeal  motion 
to  be  dismissed  with  costs. 

ENGLISH  NOTES. 

Cases  of  the  period  from  which  the  above  are  selected  must  be  applied 
with  cautioD;  since,  as  observed  by  Lord  Coleridge,  C.  J.,  in  Reg,  v. 
Great  Western  Railway  Company  (C.  A.  10  July,  1893),  62  L.  J.  Q. 
B.  572,  676,  69  L.  T.  672,  —  **  formerly  and  before  the  famous  case  in 
the  Exchequer  Chamber  of  The  York  and  North  Midland  RaUway 
Company  v.  The  Queen  (1863,  1  El.  &  Bl.  %hS,  22  L.  J.  Q.  B.  226), 
the  general  opinion  of  the  Courts  was  that  if  a  railway  company  got 
power  to  make  a  line,  and  had  power  to  buy,  and  did  buy,  and  took 
steps  to  restrain  the  owners  of  private  property  from  the  use  of  their 
private  property,  there  lay  upon  them  a  duty  enforceable  by  mandamus 
to  construct  the  works  which  Parliament  had  empowered  them  to  con- 
struct." This  view  the  learned  Chief  Justice  further  observed  had 
been   completely  put  an  end  to   by  the   decision  of  the   Exchequer 
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Chamber  above  mentioned,  and  by  the  decision  of  the  House  of  Lords 
in  a  Scotch  case :  —  The  Edinburgh^  Perth  and  Dundee  Railway  Comr 
pany  v.  Philip  (Philip  v.  The  JSdiTiburgh,  Perth  and  Dundee  Railway 
Company),  1867,  2  Macq.  514. 

It  seems  to  have  been  considered  by  the  reporter  that  the  fact  of  the 
railway  having  been  opened  and  used  for  public  traffic  entered  into  the 
reasons  for  granting  the  mandamus  in  Rex  v.  Severn  and  Wye  Rail- 
way Company,  But  however  that  may  be,  the  actual  judgment  is  placed 
on  an  unimpeachable  basis  by  the  judgment  of  Bowen,  L.  J.,  in  the 
above-mentioned  case  of  Reg,  v.  Great  Western  Railway  Company, 
He  says  (62  L.  J.  Q.  B.  580):  "It  is  said  that  the  duty  to  main- 
tain is  to  be  found  in  the  fact  that  the  line  has  been  made,  and  for 
that  purpose  an  old  case,  which  seems  to  be  misreported  —  The  King  v. 
The  Severn  and  Wye  Railway  Company  (2  B.  &  Aid.  646,  p.  445,  ante) 
—  was  cited.  There  a  mandamus  did  issue  to  reinstate  the  line.  Chief 
Justice  Abbott  pointing  out  that  he  would  grant  a  mandamus  to  rein- 
state, but  not  to  maintain  it.  But  upon  what  ground?  When  49  Geo. 
III.  c.  clix.  8.  1  —  the  provisions  of  which  are  not  correctly  transcribed 
in  the  report  —  is  looked  at,  it  will  be  found  that  an  express  obligation 
\i-as  imposed  upon  the  railway  company  to  complete  and  maintain.  The 
provision  is  that  the  railway  company  *  shall,  and  they  are  hereby  au- 
thorised and  empowered  to  make,  complete,  and  maintain'  the  railway. 
That  authority,  therefore,  does  not  prove  the  proposition  for  which  it 
was  cited.  It  does  not  prove  that  a  railway  when  once  made  shall  be 
maintained  forever.  It  only  proves  that  when  a  statute  says  that  a 
railway  company  shall  maintain  it,  there  being  an  obligation  upon 
them  to  do  so,  that  obligation  necessarily  involving  an  obligation  to 
reinstate,  there  the  mandamus  to  reinstate  will  go.  In  the  present 
case  no  sort  of  obligation  to  maintain  is  to  be  found  either  in  the  sec- 
tion or  in  the  statute.  The  duty  must  be  somewhere.  It  is  not  in 
the  statute.  What  has  been  done  since  the  statute  was  passed  from 
which  the  duty  to  maintain  can  be  implied?  It  cannot  be  suggested, 
when  a  statute  says  that  the  work  is  to  be  executed,  that  that  involves 
the  necessity  that  it  is  to  be  maintained  for  ever  by  the  persons  who 
execute  it.  If  the  Act  of  Parliament  intended  that  it  should  be  main- 
tained for  ever  by  the  persons  making  it,  nothing  would  have  been 
easier  than  t6  have  said  so.  Many  Acts  of  Parliament  do  say  so,  and 
if  an  Act  does  not  say  so  it  is  because  it  was  not  intended  to  do  so. 
It  is  not  to  be  supposed  that  the  obligation  to  make,  if  it  exists,  also 
involves  the  obligation  to  maintain.  It  was  admitted  on  behalf  of  the 
appellants  that  there  was  no  obligation  to  make  the  railway,  and  the 
obligation  to  maintain  can  only  be  extracted  from  the  misconceived 
notion  that  when  a  power  has  once  been  exercised  there  is  a  compul- 
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sory  duty  to  go  on  exercising  it;  but  that  is  what  the  House  of  Lords 
and  the  Exchequer  Chamber  pointed  out  was  not  so.  The  class  of 
cases  to  which  allusion  was  made  in  Parnaby  v.  The  Lancaster  Canal 
Companyy  11  A.  &  E.  223,  7  L.  J.  Q.  B.  258,  and  the  illustration  of 
the  railway  bridge  given  in  the  judgment  of  Chief  Justice  Jervis,  in 
The  York  and  North  Midland  Railway  Company  v.  The  Queen^  1  El. 
&  Bl.  858,  22  L.  J.  Q.  B.  225,  belong  to  a  totally  different  category  of 
instances.  If  something  is  done,  the  leaving  of  which  incomplete 
involves  injury  to  the  public  or  an  individual,  it  is  a  public  or  private 
nuisance.  To  build  one  arch  only  of  a  bridge  over  a  river,  and  not  to 
complete  the  bridge,  would  be  to  obstruct  the  navigation  of  the  river 
without  the  only  justification  which  the  Act  of  Parliament  must  fur- 
nish for  completing  the  whole  of  the  bridge.  In  the  same  way,  if  a 
railway  is  made  which  is  unsafe,  and  the  public  are  invited  to  travel 
upon  it,  it  is  a  public  nuisance;  and  it  may  well  be  that  to  leave  in- 
complete that,  the  completion  of  which  is  the  only  justification  under 
the  statute  for  doing  it  at  all,  is  actionable.  That,  however,  is  very 
far  from  showing  that  a  railway  company  who  have  once  made  a  rail- 
way may  not  abandon  it  because  they  find  it  inconvenient  to  continue 
it,  and  in  such  abandonment  doing  that  which  is  no  puisance  whatso- 
ever either  to  the  public  or  to  a  private  individual.  Such  an  act  can- 
not be  made  the  subject-matter  of  complaint." 

The  case  of  Pamahy  v.  Lancaster  Canal  Co.  (Lancaster  Canal 
Company  v.  Pamaby)  (1838),  11  A.  &  E.  223,  7  L.  J.  Q.  B.  258,  re- 
ferred  to  in  the  judgment  just  cited,  was  a  decision  of  the  Exchequer 
Chamber  and  therefore  of  equal  authority  with  the  case  of  The  York 
and  North  Midland  Railway  Company  v.  The  Queen.  The  Lancaster 
Canal  Company  was  authorized  and  empowered  by  special  Act  to  make 
and  complete  a  canal  to  be  navigable  to  and  through  the  places  there 
mentioned  and  to  do  all  things  necessarj'  for  maintaining  the  naviga- 
tion. The  canal  had  been  completed  and  used  for  public  traffic;  and 
subsequently  the  navigation  became  obstructed  by  a  sunken  boat.  The 
plaintiffs  were  the  owners  of  a  fly-boat  accustomed  to  ply  on  the 
canal.  In  the  judgment  of  the  Exchequer  Chamber  delivered  by 
TiNDAL,  C.  J.,  it  was  observed  that  the  clause  of  the  Act  relied  on 
as  imposing  the  duty  was  merely  an  enabling  or  permissive  clause,  and 
did  not  impose  a  duty  on  the  company;  but  there  was  a  duty  of  a  dif- 
ferent kind  imposed  by  the  common  law,  namely,  that  the  company,  hav- 
ing made  the  canal  for  profit  and  opened  it  to  the  public  upon  payment 
of  tolls,  were  under  the  duty  to  take  reasonable  care,  so  long  as  they 
kept  it  open  for  the  public  use  of  all  who  may  choose  to  navigate  it, 
that  they  may  navigate  it  without  danger  to  their  lives  or  property. 
This  case  of  Pamaby  v.  Lancaster  Canal  Co.  was,  however,  an  action 
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for  damage  through  breach  of  duty,  and  it  is  not  there  decided  that  mcrn- 
damus  would  lie  in  such  a  case,  though  the  duty  being  of  a  public  character 
would  furnish  an  argument  for  the  competence  of  such  a  proceeding. 

The  case  of  Reg,  v.  Great  Western  Railway  Company  from  which 
the  judgment  of  Bowen,  L.  J.,  has  been  cited  at  length,  was  one 
where  a  railway  had  been  let  down  by  owners  of  minerals  working 
their  minerals  (which  the  company  refused  to  purchase)  under  the 
railway;  and  where  these  owners  subsequently  required  the  railway 
company  to  reinstate  the  railway.  It  might,  perhaps,  consistently  with 
that  decision,  have  been  still  contended  that  an  obligation  is  contracted 
by  the  opening  of  a  railway  for  public  traffic,  and  its  having  been  used 
for  the  public  benefit.  But  the  decision  of  the  Court  of  Appeal  in  Darlas- 
ton  Local  Board  v.  London  &  Northwestern  Ry,  Co,  (C.  A.  9  July,  1894, 
1894  2  Q.  B.  694,  63  L.  J.  Q.  B.  826,  71 L.  T.  461)  is  an  authority  for  the 
proposition  that  where  the  enactment  is  that  the  company  may  make  and 
maintain,  &c.,  there  is  no  obligation  on  the  company  to  maintain  or 
reinstate  a  line  which  does  not  pay,  and  has  consequently  been  disused. 

AMERICAN  NOTES. 

In  People  v.  Albany  fr  Vt,  R.  Co.,  24  New  York,  261 ;  82  Am.  Dec.  295,  it 
was  held  that  the  people  cannot  maintain  an  action  to  compel  a  railroad  com- 
pany to  operate  its  road,  and  the  Court  said  obiier  that  the  remedy  was  by  quo 
warranto,  mandamus,  or  indictment.  (This  decision  is  criticised  in  Whiting  v. 
Sheboygan,  Sfc.  R.  Co,,  25  Wisconsin,  167 ;  3  Am.  Rep.  30,  the  Court  observ- 
ing :  **  Although  it  was  intimated  that  mandamus  or  injunction  would  lie,  yet 
the  whole  reasoning  of  the  Court  was  against  it.  The  writ  has  never  yet  been 
sustained  by  any  Court  in  this  country."  Both  these  allegations  seem  correct, 
but  they  must  be  limited  to  the  proposition  that  mandamus  will  not  lie  to  com- 
pel the  building  of  a  railroad.  There  can  be  no  doubt  that  it  will  lie  to  pre- 
vent the  abandonment  of  one  built.) 

The  precise  doctrine  of  Rex  v.  Severn,  Ac,  Co,,  was  held,  on  the  authority 
of  that  case,  in  People  v.  Rochester,  (fc.  R  Co.,  76  New  York,  294. 

The  subject  was  learnedly  examined  by  Gray,  C.  J.,  in  Attorney-General 
V.  Boston,  123  Massachusetts,  460,  and  mandamus  was  issued  to  compel  the 
city,  authorised  to  run  a  toll  ferry,  to  run  a  ferry  for  tolls  which  it  had 
undertaken  to  run  free. 

Mandamus  has  issued  to  county  officers  to  compel  them  to  build  a  jaiL 
People  V.  La  Salle  County,  84  Illinois,  303;  State  v.  County  Comm'rs,  22 
Florida,  29. 

Also  to  compel  a  railway  company  to  construct  its  road.  State  v.  North- 
eastern  R.  Co.,  9  Richardson  Law  (So.  Car.),  247;  67  Am.  Dec.  551,  citing 
Rex  V.  Severn,  J*c.  Ry.  Co,,  and  other  English  cases. 

The  doctrine  was  applied  to  a  burial  company  in  Mt.  Moriah  Cem,  Assn.  v. 
Commonwealth,  81  Pennsylvania  State,  235 ;  22  Am.  Rep.  743,  on  an  applica- 
tion to  permit  interment  of  the  remains  of  a  coloured  person. 

In  Pumphrey  v.  Mayor,  frc,  47  Maryland,  145;  28  Am.  Rep.  446,  it  was 
held  that  mandamus  would  lie  at  the  suit  of  a  private  person  to  compel  a  city 
to  take  charge  of  a  bridge  and  maintain  it  as  a  free  public  highway,  in  pur> 
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saanoe  of  direction  in  a  statute.  (It  is  conceded  that  the  right  of  a  prirate 
person  to  the  writ  is  mooted.     See  note,  28  Am.  Rep.  448.) 

Mandamus  was  granted  to  compel  an  irrigation  company  to  delirer  water. 
Combs  V.  Agric,  Ditch  Co^  17  Colorado,  146 ;  81  Am.  St.  Rep.  275.  And  to 
compel  a  city  water  company  to  supply  water.  Haugen  v.  Albina  L,  Sf  W,  Co.<, 
21  Oregon,  411;  14  Lawyers'  Rep.  Annotated,  424;  Olmsted  v.  Morris  Aq, 
Proprs.y  47  New  Jersey  Law,  311.  And  to  compel  a  telephone  company  to 
furnish  service.  State  v.  Nebraska  Tel.  Co,,  17  Nebraska,  126  ;  52  Am.  Rep. 
404;  Cam.  Un.  Teleg.  Co.  v.  N.  E.  Tel,  fl-c.  Co.,  61  Vermont,  241 ;  5  Lawyers' 
Rep.  Annotated,  161.  And  to  compel  a  gas  company  to  furnish  gas.  Shepard 
V.  Milwaukee  Gaslight  Co.,  6  Wisconsin,  539;  70  Am.  Dec.  479. 

Rex  V.  Severn,  Sfc.  R.  Co.,  was  cited  and  approved  in  State  v.  Dodge  City, 
ffc.  R.  Co.,  53  Kansas,  377  ;  24  Lawyers*  Rep.  Annotated,  564,  but  mandamus 
was  refused  because  the  company  was  insolvent.  And  the  general  doctrine  was 
explicitly  declared  in  State  v.  Sioux  City  j*  P.  R.  Co.,  7  Nebraska,  357.  In 
City  ofPotwin  Place  v.  Topeka  Ry.  Co.,  61  Kansas,  609 ;  37  Am.  St.  Rep.  312, 
mandamus  issued  to  compel  the  defendant  to  operate  a  railway  which  it  had 
abandoned,  citing  Union  P.  Ry.  Co.  v.  Hall,  91  United  States,  343.  (See 
note,  37  Am.  St.  Rep.  817.)  The  same  is  adjudged  in  State  v.  Hartford,  Sfc. 
R.  Co.,  29  Connecticut,  538.  In  Railroad  Corners  v.  Portland,  ^c.  R.  Co  ,  63 
Maine,  269 ;  18  Am.  Rep.  208,  the  defendant  was  adjudged  to  obey  orders 
of  the  plaintiff  for  the  erection  of  a  station,  and  in  State  v.  New  Haven,  Sfc. 
Co.^  41  Connecticut,  134,  to  resume  the  use  of  an  abandoned  station.  So  a 
railway  company  may  be  compelled  by  mandamus  to  build  a  bridge  directed 
by  statute,  New  Orleans^  jrc.  Ry.  Co.  v.  Mississippi,  112  United  States,  12; 
People  V.  Boston,  Sfc.  R.  Co.,  70  New  York,  569 ;  or  to  conform  its  track  to 
a  highway  through  which  it  runs,  Indianapolis,  Sec,  R.  Co.  v.  State,  37  Indiana, 
489 ;  People  v.  Chicago,  Src.  R.  Co.,  67  Illinois,  118 ;  or  to  bridge  its  tracks  where 
they  cross  streets,  and  maintain  approaches,  State  v.  St.  Paul,  Sec.  Ry.  Co.,  35 
Minnesota,  131 ;  59  Am.  Rep.  313  ;  or  to  make  a  viaduct  over  its  tracks,  State  y, 
Missouri,  (fc.  Ry.  Co.,  33  Kansas,  176 ;  or  to  restore  a  highway.  People  v.  Dutch' 
ess,  jrc.  R.  Co.,  58  New  York,  152 ;  State  v.  Hannibal,  S^c.  R.  Co.,  86  Missouri, 
13;  City  of  Oshkosh  v.  Milwaukee,  (fc.  R.  Co.,  74  Wisconsin,  534;  17  Am. 
St.  Rep.  175;  or  to  conform  its  grade  to  a  highway  at  a  crossing,  Chicago,  (fc. 
R.  Co.  V.  People,  56  Illinois,  365 ;  People  v.  D.  (r  C.  R.  Co.,  58  New  York,  152  ; 
or  to  receive  and  carry  freight  without  imposing  exemptions  from  liability. 
People  V.  N.  Y.  C,  i^c.  R.  Co.,  28  Hun  (New  York  Supreme  Court),  5i3. 

In  State  v.  Dodge  City,  Sfc.  Ry.  Co.,  53  Kansas,  377:  42  Am.  St.  Rep.  295, 
injunction  was  issued  to  restrain  the  defendant  from  tearing  up  its  track, 
and  abandoning  its  route.  The  Court  said :  "  While  the  title  to  a  com- 
pleted railroad  is  vested  in  the  corporation,  it  is  only  private  property  in 
a  qualified  sense.  Railroads,  like  all  other  public  thoroughfares,  are  public 
instrumentalities.  The  power  to  construct  and  maintain  railroads  is  granted 
to  corporations  for  a  public  purpose.  The  right  to  exercise  the  very  high 
attributes  of  sovereignty,  the  power  of  eminent  domain  and  of  taxation,  to 
further  the  construction  of  railways,  could  not  be  granted  to  aid  a  purely 
private  enterprise.    The  railway  company  takes  its  franchise  subject  to  the 


464  CORPORATION. — PART   11. 

*  Hot.  19-Sl.  — S.  T.  Seirani,  &«.  By.  Go. ;  S.  t«  Bristol  Boek  Co.,  &«.  — Hotei. 

burden  of  a  duty  to  the  public  to  carry  out  the  purposes  of  the  charter.  The 
road,  when  constructed,  becomes  a  public  instrumentality ;  and  the  roadbed, 
superstructure,  and  other  permanent  property  of  the  corporation  are  devoted 
to  the  public  use.  From  this  use  neither  the  corporation  itself,  nor  any  person, 
company,  or  corporation  deriving  its  title  by  purchase,  either  at  voluntary  or 
judicial  sale,  can  divert  it  without  the  assent  of  the  State.  It  matters  not 
whether  the  enterprise  as  an  investment  be  profitable  or  unprofitable,  the 
property  may  not  be  destroyed  without  the  sanction  of  that  authority  which 
brought  it  into  existence.  Without  legislative  sanction,  railroads  could  not 
be  constructed.  When  once  constructed,  they  may  only  be  destroyed  with 
the  sanction  of  the  State.  The  Legislature  unquestionably  has  the  power  to 
authorize  the  abandonment  of  railroads  when  they  cease  to  be  of  public 
utility."  Citing  Erie  A*  X.  E.  R.  Co,  v.  Casey,  26  Pennsylvania  State,  287  ; 
State  V.  S.  C.  ^  P.  R.  Co  ,  7  Nebraska,  357;  Railroad  Com'rs  v.  P.  frc 
R.  Co^  63  Maine,  269;  RaUuxiy  Co.  v.  Mining  Co^  68  Illinois,  489;  Gatet  v. 
Railroad  Co,^  53  Connecticut  333;  Thomas  v.  Railroad  Co.,  101  United  States, 
71 ;  Railroad  Co.  v.  iriJHifiiK,  17  Howard  (United  States  Sup.  Ct,),  30 ;  Pierce  v. 
Emery,  32  New  Hampshire^  484;  People  v.  N.  i\  Sfc.  R.  Co.y  28  Hun  (New 
York  Sup.  Ct.).  54:i. 

The  decision  in  Thomas  v.  Railroad  Co.  and  Railroad  Co.  ▼.  Winans,  supra, 
was  that  a  railway  company  may  not  lease  its  property  and  franchises. 
**  The  corporation  cannot  absolve  itself  from  the  performance  of  its  obliga- 
tions without  the  consent  of  the  legislature." 

In  Banlstoicn,  Src.  R.  Co.  v.  Metcalfe.  4  Metcalfe  (Kentucky),  199;  81 
Am.  Dec.  541,  the  Court  observed  arguendo:  **  The  appellant  did  not  expressly 
undertake  to  build  the  road  authorized  by  its  charter,  nor  did  its  charter 
expressly  declare  that  it  should  do  so.  nor  was  any  exclusive  right  to  do  so 
conferred  upon  it.  In  our  opinion  the  appellant  was  not  bound  to  commence 
the  road,  nor  to  complete  it  after  commencing  it,  nor  to  put  it  in  operation 
after  compleiion.  nor  to  continue  it  in  operation.  It  might  have  forfeited  its 
charter  by  nonniser,  but  was  not  bound  to  use  it.  So  long  as  it  shall  avail 
itaelf  of  the  privilt^r«;  conferred  by  its  charter.it  will  be  liable  to  the  burthens 
thereby  impose!.  But  in  our  opinion,  neither  the  public,  nor  any  individual 
not  conneoteii  with  it,  can  compel  it  to  exercise  its  corporate  franchises,  or 
make  it  pay  damages  for  failing  to  do  so.** 

A  coqx^ration  may  be  compelled  by  mkandamns  to  perform  specific  impera- 
tive statutory  duties.  So  railway  company  may  be  compeUed  to  stop  at  all 
«t3il>ons,  Illinois  Cent.  R.  Co.  v.  People.  143  Illinois,  434;  19  Lawyers'  Rep. 
Ann^^tated,  119;  or  to  make  a  farm  crossing.  State  t.  Chicago,  ipc.  R.  Co.,  79 
Wwcs>nsin,  2%^i>;  12  Lawyers*  Rep.  Annotated.  1^^;  or  to  grant  a  oommuta- 
tiotn  ticket  at  it«  usual  rates.  State  v.  Delawnre.  At.  /?.  Co..  48  Xew  Jersey 
Law,  55 ;  State  v  AVir  Haren,  At,  R.  Ov,  37  Connecticut,  153 ;  or  to  deliver 
grajn  without  discrimination,  5rv>i?V.Vf  v.  lAitt  Sh<r^.  At.  R.  Co.^  43  Ohio  State, 
iStli  or  at  a  ct^rtain  elevator,  rAttM,>\  *r.  R.  Co.  v.  People,  56  Illinois,  365; 
«  An\.  Rep.  <W;  or  to  accej^  tax  certificates  for  fare.  Mobile,  Arc.  R.  Co.  v. 
(Mw,  5  Heiskell  (Tenneiissiee),  125 ;  or  to  restore  a  public  highway  crossed  by 
.   Kksk  Mouniisriile  v.  ().  /?,  R.  C<k,  37  West  Virginia,  92 ;  .Stele  t.  H.,^.R. 
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Co,t  86  Missouri,  13 ;  or  to  compel  an  electric  railway  company  to  use  guard 
wires,  State  v.  JanesvUle^  St,  R.  Co.,  87  Wisconsin,  72 ;  22  Lawyers'  Rep.  An- 
notated, 759 ;  41  Am.  St.  Rep.  23 ;  or  to  compel  a  railroad  to  erect  cattle 
guards,  Boggs  v.  Chicago,  Sfc.  Ry.  Co.,  54  Iowa,  435 ;  or  to  carry  passengers 
to  a  particular  terminus.     State  v.  H.,  ffc,  R,  Co.,  29  Connecticut,  538. 

But  the  writ  will  not  issue  to  compel  the  performance  of  a  discretionary 
specific  duty,  as  to  erect  a  station  house.  North.  P.  R.  Co.  v.  Washington,  142 
United  States,  492 ;  People  v.  N.  Y.,  ire.  R.  Co.,  104  New  York,  68 ;  58  Am. 
Rep.  484;  or  to  indicate  the  exact  location.  Florida,  |rc.  R.  Co.  v.  State,  31 
Florida,  482 ;  34  Am.  St.  Rep.  30.  But  in  State  v.  Republican  V.  R.  Co.,  17 
Nebraska,  647,  it  was  held  that  the  erection  of  station  houses  is  not  discre- 
tionary, and  may  be  compelled  by  mandamus.  This  is  put  on  the  ground 
tl^at  the  relaxation,  in  favour  of  railroads,  of  the  common-law  rule  requiring 
personal  delivery  of  goods,  permitting  them  to  make  such  delivery  at  a  ware- 
house or  depot,  imposed  the  duty  of  providing  such  buildings. 

During  a  strike  of  the  employes  of  the  Brooklyn  Trolley  Railroad  Companies, 
in  1895,  the  strikers,  while  by  acts  of  trespass,  violence,  and  even  murder,  pre- 
venting others  from  taking  their  places  and  operating  the  roads,  although  an 
abundance  of  unemployed  men  stood  ready  to  do  so,  resorted  to  an  ingenious 
attempt  to  end  the  strike  in  their  favour,  by  procuring  from  Judge  Gaynor,  one 
of  the  judges  of  the  State  Court  of  nisi  prius  in  Brooklyn,  a  mandamus  against 
the  railway  companies  to  compel  them  to  do  what  they  could  not  do,  notwith- 
standing all  the  protection  which  the  State  afforded  them,  namely,  operate 
the  roads  in  the  face  of  the  resistance  offered  by  their  striking  employ^. 
Nearly  all  the  comments  offered  on  this  decision,  both  lay  and  legal,  have 
been  unfavourable.  If  the  decision  had  been  carried  to  its  logical  result,  the 
corporations,  and  we  suppose  their  managing  officers,  would  have  been  guilty 
of  contempt  of  court  in  refusing  to  obey  the  mandate  of  the  Court,  procured 
at  the  instigation  of  the  strikers,  although  their  inability  to  obey  it  was  due 
to  the  conduct  of  the  strikers  themselves. 

The  first  principal  case  is  cited  by  Morawetz  on  Private  Corporations,  sect. 
489,  note. 
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No.  22.  — REG.  V.  GREAT  NORTH    QF   ENGLAND 
RAILWAY  COMPANY. 

(Q.  B.  1846.) 

No.  23.  — PUGH  V.  GOLDEN  VALLEY  RAILWAY 
COMPANY. 

(c.  A.  1880.) 

RULE. 

A  CORPORATION  formed  for  public  purposes,  which 
exceeds  its  powers,  is,  if  the  misfeasance  concerns  the 
public,  liable  to  an  indictment ;  and  may,  at  the  instance 
of  a  private  person  injured,  be  restrained  by  injunction. 

Beg.  Y.  Oreat  North  of  England  Railway  Company. 

9  Q.  B.  315-327  (8.  c.  16  L.  J.  M.  C.  16 ;  10  Jar.  755). 

Railway  Company.  —  Act  ultra  vires,  — Nuisance,  — Indictment, 

[315]        A  corporation  aggregate  may  be  indicted  for  a  misfeasance. 

As,  an  incorporated  railway  company,  for  cutting  through  and  ob* 
structing  a  highway  by  works  performed  in  a  course  not  conformable  to  the 
powers  conferred  on  the  Company  by  Act  of  Parliament. 

Indictment.  The  first  count  charged  that,  before  and  at  the 
time  of  the  committing  of  the  offences,  &c.,  to  wit,  3d  July,  1838, 
there  was,  and  from  thence  hitherto  hath  been,  and  still  is,  to  wit, 
at  the  township  of  Hurworth,  in  the  county  of  Durham,  a  certain 
common  and  public  Queen's  highway,  leading  from  the  village  of 
Hurworth,  in  the  county  of  Durham,  unto  Croft  Bridge,  also  in 
the  said  county,  used  by  and  for  all  the  liege  subjects,  &c,  on  foot, 

and  with  their  horses,  &c.,  and  carriages,  to  go,  return,  &c., 
[*316]  at  their  free  will  and  *  pleasure:    and  that   The  Great 

North  of  England  Railway  Company  \  on  the  said  3d  day 

^  Statute  6  &  7  W.  IV.  c.,cv., local  and  Sect.  IT.  authorises  the  Company,  "for 

personal,  public,  "  for  making  a  railway  the  purposes  and  subject  to  the  provisions 

ifrom  near  the  river  Tyne  to  or  near  the  and  rftstrictions  of   this  Act,"  to  enter 

river  Tees,  to  be  called  "  The  Great  North  lands,  &c.,  and,  among  other  powers,  to 

of  England  Railway,  in  the  county  of  Dar-  construct  in,  npon,  across,  under,  or  over 

ham,"  by  sect.  1,  incorporates  the  Com-  the  railway,  or  in,  upon,  across,  under, 

pany  by  the  name  and  style    of   "The  or  over  any  lands,  &c,  roads,  &o.,  such 

Great  North  of  England  Company."  inclined  phmes,  &c.,  bridges,  &c.,  cuttings, 


R.  a  VOL.  VII.]  CORPORATION.  —  PART   IL  467 

Vo.  9&  —  B6f.  ▼.  Gnat  Vorth  of  Sngkiid  Sailway  Oenapuij,  9  0.  B.  816,  817. 

&c.,  with  force  and  arms,  at  the  townships,  &c,  unlawfully  and 
injuriously  did  cut  through,  dig  up,  and  subvert  and  did  cause  to  be 
cut  through,  (fee,  great  part  of  the  said  highway,  to  wit,  forty  yards, 
&c.,  of  the  said  highway,  and  then  and  there,  unlawfully  and  in- 
juriously, did  dig  and  make,  and  did  cause  to  be  dug  and  made,  across 
the  said  highway,  a  certain  cut  and  trench,  to  wit,  a  cut  and  trench 
of  great  length,  &c.,  to  wit,  of  the  length,  &c.,  and  then  and  there, 
unlawfully  and  injuriously,  did  remove,  take  and  carry  away,  and 
did  cause  to  be  removed,  &c.,  from  and  out  of  the  said  cut  and 
trench,  divers  large  quantities  of  earth,  &c.,  to  wit,  one  hundred 
tons,  &c.,  and  then  and  there,  unlawfully  and  injuriously,  did 
cast,  lay  down,  &c.,  and  did  cause  to  be  cast,  laid  down, 
*  &c.,  divers  large  quantities  of  bricks,  stones,  and  lime,  [*317] 
to  wit,  one  hundred  loads,  &c.,  in  and  upon  the  said  high- 
way ;  and  the  same  part  of  the  said  highway  so  cut  through, 
&C.,  and  the  said  cut  and  trench  so  dug,  &c.,  and  the  said  bricks, 
&c.,  so  cast,  laid  down,  Scc.^  as  aforesaid,  with  force  and  arms 
then  and  there,  unlawfully  and  injuriously,  did  keep,  maintain, 
and  continue  for  a  long  space  of  time  then  next  following, 
to  wit,  &c.  By  means  of  which  said  several  premises  the  said 
highway,  on  the  said  3d  day,  &a,  and  for  and  during  all  the  time 
aforesaid,  became  and  was  obstructed  and  stopped  up,  so  that  the 
liege,  &c.,  on,  &c.,  and  for  and  during  all  the  time  aforesaid,  could 
not  go,  return,  &c.,  as  they  ought,  &c., ;  to  the  great  damage  and 
common  nuisance  of  all  Her  Majesty's  liege  subjects  going,  &c.,  in 
through  and  along  the  Queen's  common  highway  aforesaid ;  to  the 
evil  example,  &c.,  and  against  the  peace,  &c.  (not  adding  ''  against 
the  statute"). 

The  second  count  charged  an  offence  in  the  same  form  as  the 
first,  except  that  no  termini  were  stated. 

The  third  count  alleged  the  existence  of  a  highway,  and  the 

&c.,  as  thej  shall  think  proper ;  and  also  make  two  branches  therefrom ;   and  for 

to  divert  or  alter  the  coarse  of  any  rivers,  other  purposes  relating    thereto,"  gives 

&c.,  roads,  or  ways,  or  to  raise  or  sink  any  power  to  extend  the  railway,  and  enacts 

SQch  rivers,  &c.,  roads,  or  ways.  that  all  the  powers,  &c.,  regulations,  &c.. 

Sect.  73,  prescribes  the  width,  ascent,  of  the  former  Act  (except  such  as  are 

&c.,  of  any  bridge  erected  for  carrying  expressly  repealed,  &c.)  shall  extend  to 

any  public  carriage  road  over  the  railway,  this  Act,  and  the  works  and  things  hereby 

Stat.  7  W.  IV.  &  1  Vict  c,  cii.,  local  and  authorised,  and  shall  operate  and  be  in 
personal,  public,  "to  enable  *The  Great  force  in  respect  to  the  objects  and  pur- 
North  of  England  Railway  Company,'  to  poses  of  this  Act,  and  has  a  section  (35) 
extend  the  line  of  their  railway,  and  to  analogous  to  sect.  73  of  the  former  Act. 
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cuttmg  and  digging  it  and  making  a  trench  across  it,  as  stated  in 
the  first  count,  and  then  charged  that  the  defendants  also  then 
and  there,  unlawfully  and  injuriously,  did  erect  and  build,  in  and 
upon  the  said  last  mentioned  highway,  a  certain  bridge,  to 
wit,  a  bridge  of  bricks,  stones,  and  other  materials;  and  the 
same  part  of  the  said  last  mentioned  highway  so  cut  through, 
&c.,  and  the  said  cut  and  trench  so  dug  and  made,  and  the  said 
bridge  so  erected  and  built,  as  last  aforesaid,  with  force  and  arms 
then  and  there,  unlawfully  and  injuriously,  did  keep,  maintain, 

and  continue  for,  &c.  (as  in  the  first  count). 
[*  318]      Fourth  count,  like  the  third,  but  omitting  the  termini 
of  the  highway.    There  were  five  other  counts,  charging 
offences  against  the  provisions  of  statutes  6  &  7  W.  IV.  c^  cv., 
and  7  W.  IV.  &  1  Vict  c,  ciL 

Plea,  Not  guilty.    Issue  thereon. 

On  the  trial  before  Wightman,  J.,  at  the  Durham  Spring  Assizes, 
1845,  evidence  was  given,  on  the  part  of  the  prosecution,  to  show 
that  the  Company  had  cut  through  a  carriage  road  with  the  rail- 
way, and  had  canied  the  road  over  the  railway  by  a  bridge  not 
satisfying  the  statutory  provisions.  For  the  defendants,  it  was 
objected  that  no  indictment  for  a  misfeasance  could  be  maintained 
against  a  corporation ;  and,  as  to  the  first  four  counts,  that  the 
defendants  were  authorised  to  cut  through  the  road  and  erect  the 
bridge,  and  that,  if,  in  doing  so,  they  had  not  complied  with 
the  statutory  provisions,  they  ought  to  have  been  indicted  for 
breach  of  those  provisions.*  Other  objections  were  taken  to  the 
last  five  counts,  which  it  is  unnecessary  to  state.  A  verdict  was 
found  for  the  Crown  on  all  the  counts,  leave  being  reserved  to  move 
to  enter  a  verdict  for  the  defendants,  or  to  arrest  the  judgment 

In  Easter  term,  1845,  Wortley  obtained  a  rule  accordingly.  In 
this  term.* 

Granger,  Otter,  and  Bovill  showed  cause.  —  The  prosecutors  do 

not  insist  on  the  last  five  counts :  the  first  four  suflSciently 

[*  319]   raise  the  question,  whether  a  corporation  *  aggregate  can 

be    indicted    for  a  misfeasance.    The  dictum  of    Holt, 

C.  J.,  in  an  Arumi/mous  (12  Mod.  559,  Case  935)  case  in  Modem 

1  The  argnment  as  to  this  point,  in         *  Taesday  May  S6th,  and  Monday  Jane 
banc  is  omitted  in  the  report,  the  Coort    8th.    Before    Ix>rd  Dbnvan,  C.  J.,  Pat- 
havinfc  prononnoed  no  express  decision    tbson  and  Wiqrtmak  J.  J. 
npon  it:  Regina  r.  Scott,  3  Q.  B.  &4d,  11 
I*  J.  Q.  B.  254,  was  referred  to. 
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Beports,  will  be  relied  upon  for  the  defendants.  He  is  reported  as 
saying :  "  A  corporation  is  not  indictable,  but  the  particular  mem- 
bers of  it  are.'*  It  does  not  appetir  what  the  facts  there  were,  nor 
whether  the  indictment  was  for  a  misfeasance  or  a  nonfeasance. 
[Lord  Dbnman  C.  J.,  referred  to  Begina  v.  Birmingham  and 
GloucesUr  Railway  Company,  3  Q.  B.  223,  11  L.  J.  M.  C.  134.] 
It  was  there  held  that  a  corporation  might  be  indicted  for  not 
obeying  a  statute :  and  this  was  assumed  in  Bex  v.  Severn  and 
Wye  Bailway  Company,  2  B.  &  Aid.  646,  21  B.  R.  433 ;  p.  445,  ante. 
These  two  cases  at  least  show  that  Lord  Holt's  dictum,  as  reported, 
is  not  now  law :  and  by  the  judgment  delivered  in  the  former  the 
dictum  is  distinctly  overruled.  At  one  time  it  was  doubted  how  a 
corporation  could  be  brought  into  Chancery;  and  the  process 
directed,  on  appeal,  by  the  House  of  Lords  appears  in  Dr.  Salmon 
Y.  The  Hamborough  Company,  1  Ca.  Ch.  204.  It  is  not  necessary 
for  the  prosecutors  here  to  contend  that  an  indictment  would  lie 
for  any  misfeasance  involving  a  breach  of  the  peace :  a  murder,  for 
instance,  could  not  be  conceived  to  be  authorised  by  the  corpora- 
tion seal  That  is  the  distinction  suggested  in  Begina  v.  Birming* 
ham  and  Gloucester  Bailway  Company,  in  the  judgment  of  this 
Court,  where  Hawk.  P.  C,  B.  1,  c.  65,  s.  13  («)  is  cited.  But  for 
that  which  is  analogous  to  a  mere  trespass  on  land  an  indictment 
may  lie.  The  tendency  of  modern  decisions  has  been  to  make 
corporations,  civilly  as  well  as  criminally,  amenable  like  indivi- 
duals. Trespass  quart  clausum  f  regit  was  held  to  be  main- 
tainable against  *  a  corporation  in  Maund  v.  The  Mon-  [*  320] 
mouthshire  Canal  Company,  4  M.  &  G.  452,  11  L.  J.  C.  P. 
317 ;  debt  on  Statute,  in  Tilson  v.  The  Warwick  Gas  Light  Com- 
pany, 4  B.  &  C.  962  ;  trover,  in  Yarhorough  v.  The  Bank  of 
England,  16  East  6,  14  R  R  272 ;  and  Smith  v.  The  Birmingham 
Gas  Company,  1  Ad.  &  El.  526,  3  L.  J.  (N.  S.)  K.  B.  165 ;  case  for 
neglect  to  perform  repairs,  according  to  the  terms  of  a  charter,  in 
Renley  v.  The  Mayor  of  Lyme,  5  Bing.  91, 6  L.  J.  C.  P.  222  (affirmed 
on  error,  in  Q.  B.,  Mayor,  &c.  of  Lyme  Begisv.  Henley,  3  B.  &  Ad.  77. 
In  the  House  of  Lords,  2  CI.  &  Fin.  331,  1  R.  C.  601) ;  case  for 
neglect  in  performing  works,  in  Matthews  v.  West  London  Water 
Works  Company,  3  Camp.  403;  case  for  not  keeping  clear  the 
navigation  of  a  canal  in  which  the  corporation  had  power  to  take 
tolls,  in  The  Lancaster  Canal  Company  v.  Pamaby,  11  Ad.  and  El. 
223,  7  L.  J.  (N.  S.)  Q.  B.  258  (affirmed  in  Ex.  Ch.  11  Ad.  &  EL 
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230).  And  in  Beverley  v.  7%«  Lincoln  Gas  Light  and  Coke  Com- 
pany, 6  Ad.  &  El.  829,  and  Church  v.  The  Imperial  Gas  Light  and 
Coke  Company,  6  Ad.  and  £L  846,  it  was  held  that  assumpsit,  on  a 
contract  not  under  seal,  might  be  maintained  against  and  by  a  cor- 
poration. In  the  former  of  these  two  cases,  the  Court  expressed  a 
readiness  to  sanction  any  decisions  which  they  found  introducing 
a  relaxation  of  "  a  rule  established  in  a  state  of  society  very  diflfer- 
ent  from  the  present,  at  a  time  when  corporations  were  compara- 
tively few  in  number,  and  upon  which  it  was  very  early  found 
necessary  to  engraft  many  exceptions."  In  Church  v.  The  Imperial 
Gas  Light  and  Coke  Company  the  Court  said  :  "  Wherever  to  hold 
the  rule  applicable  would  occasion  very  great  inconvenience,  or  tend 
to  defeat  the  very  object  for  which  the  corporation  was  created, 
the  exception  has  prevailed."  [Patteson,  J.  Has  not  the 
[*  321]  movement  recently  been  rather  *in  the  opposite  direc- 
tion?^]. In  Hall  V.  Hi^  Mayor,  <fec.  of  Swansea,  5  Q.  B. 
526,  a  corporation  was  held  to  be  liable  in  assumpsit  for  money 
had  and  received.  In  Mayor  of  Ludlow  v.  Charlton,  6  M.  &  W. 
815,  10  L.  J.  C.  P.  75,  6  K.  C.  308,  the  Court  of  Exchequer  said: 
"  In  modern  times  a  new  class  of  exceptions  has  arisen.  Corpora- 
tions have  of  late  been  established,  sometimes  by  royal  charter, 
more  frequently  by  Act  of  Parliament,  for  the  purpose  of  carrying 
on  trading  speculations ;  and  where  the  nature  of  their  constitu- 
tion has  been  such  as  to  render  the  drawing  of  bills,  or  the  con- 
stant making  of  any  particular  sort  of  contracts  necessary  for  the 
purposes  of  the  corporation,  there  the  Courts  have  held  that  they 
would  imply  in  those  who  are,  according  to  the  provisions  of  the 
charter  or  Act  of  Parliament,  carrying  on  the  corporation  con- 
cerns, an  authority  to  do  those  acts  without  which  the  corpora- 
tion could  not  subsist."  That  is  the  doctrine  of  Murray  v.  The 
East  India  Company,  5  B.  &  Aid.  204,  210.  Here  the  corpora- 
tion is  a  railway  company,  with  the  ordinary  powers  ^  of  interfer- 
ing with  roads  on  certain  conditions  ;  and  the  ofiTence  charged  is 
peculiarly  one  likely  to  be  committed  in  the  performance  of  acts 
which  the  corporation  may  have  occasion  to  do.  No  difficulty 
exists  as  to  connecting  them  with  such  acts :  Bex  v.  Medley,  6  C.  & 
P.  292,  shows  that  members  of  a  Company,  who  authorise  their 
servants  to  commit  an  act  amounting  to  a  nuisance,  are  Uable  to 

1  See  cases  collected  in  Paine  v.  Strand         «  It  is  not  thought  necessary  to  set 
Union,  8  Q.  B.  326.  these  oat. 
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be  indicted  with  such  servants ;  it  follows  that  the  corporate  bodjy 
which  has  the  power  of  authorising  an  act  under  seal,  is  in- 
dictable *  for  such  act,  if  it  be  a  breach  of  the  law.  So  a  cor-  [*  322] 
poration  may  distrain  wrongfully  by  their  servant  Smith 
V.  The  Birmingham  Oas  Company,  In  Rex  v.  Sheldertonj  2  Keb.  221, 
the  inhabitants  of  a  place  were  indicted  for  digging  in  a  highway  ; 
but  the  point  was  not  discussed.  The  common-law  punishment 
for  a  nuisance  is  fine,  or  imprisonment,  or  both.  The  first  of  these 
can  be  inflicted  on  a  corporation.  And  the  reasoning  which  the 
Court  used  in  Bex  v.  Trafford,  1 B.  &  Ad.  874, 886,  seems  applicable. 
It  was  there  said  that  an  action  on  the  case  would  have  lain,  and 
that  it  followed  that  an  indictment  lay.  Here  trespass  would  lie. 
[Patteson,  J.  Judgment  in  that  case  was  reversed  on  error  in  the 
Exchequer  Chamber,  Traffori  v.  The  King,  8  Bing.  204,  2  Cro.  &  J. 
265 ;  it  then  was  taken  up  to  the  House  of  Lords  but  never  deter- 
mined.] The  reversal  was  on  the  ground  that  the  statements  in 
the  special  verdict  were  insufficient :  no  objection  was  made  to  the 
test  propounded  in  this  Court.  That  which  if  committed  against 
an  individual  would  be  ground  for  an  action  is  ground  for  an 
indictment,  if  committed  against  the  public.  Eeference  may  per- 
haps be  made  to  The  Case  of  Sutton's  Hospital,  10  Co.  Rep.  1  a., 
32  b.,  where  it  is  said  that  a  corporation  aggregate  "  cannot  com- 
mit treason,  nor  be  outlawed,  nor  excommunicate,  for  they  have 
no  souls."  But  that  is  met  by  the  distinction  already  pointed  out; 
no  actual  breach  of  the  peace  perhaps  can  be  the  subject  of  indict- 
ment against  a  corporation;  nor  can  the  judgment  proper  to 
treason  or  felony  be  executed  upon  them.  But  they  can,  by  their 
servant,  obstruct  a  highway,  and  may  be  fined  for  doing 
so,  or  may  be  compelled  to  *  abate.  The  authorities  cited  [*  323] 
establish  the  only  two  points  necessary  for  supporting  this 
indictment,  namely,  that  the  corporation  may  be  reached  by  the 
appropriate  criminal  process,  and  that  it  may  commit  the  act 
charged.  A  mandamus  is  of  course,  inapplicable,  where  the  com- 
plaint is  of  a  positive  act  done. 

Knowles,  Bliss,  and  Joseph  Addison,  contrd.  Admitting  for  the 
sake  of  the  argument,  that  a  corporation  is  liable  to  actions  upon 
deeds  under  the  corporate  seal,  for  acts  authorised  to  be  done 
under  the  corporate  seal,  and  for  some  acts  of  so  ordinary  a  kind 
that  they  may  be  commanded  without  seal,  and  also,  that  accord- 
ing to  Begina  v.  Birmiiigham  and  Gloucester  BaUway  Company 
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3  Q.  B.  223,  11  L.  J.  M.  C.  134,  a  corporation  may  be  indicted 
for  a  nonfeasance,  it  will  not  follow   that  an  indictment  lies 
against  them  for  a   misfeasance.      The  prosecutor's   counsel,  in 
this  last   case,   distinguished  expressly  between    a    misfeasance 
and  a  nonfeasance,  admitting  that  an  indictment  would  not  lie 
for  the  former;  that  distinction  appears  to  be  adopted  by  the 
Court;   and   there  is    good  reason   for  it.      For  a  nonfeasance 
there  would   be   no  other  remedy,  except  in  the  cases  where 
mandamus  lies,  inasmuch   as   the  omission   cannot  be  the  omis- 
sion of  any  particular  individual:   but,  where  an  indictable   act 
is   done,   the  individual  doing  it  may  be  indicted,  and  so  may 
any  individual  members  of  the  corporation  who  have  given  the 
illegal  command.      But  suppose,  after  a  corporation  had   been 
indicted  for  the  act  and  punished,  such  individuals  were  indicted, 
could  they  support   a  plea  of  autrefois  convict  by  showing  the 
conviction  of  the  corporation  ?  Or  are  they  to  be  punished 
[*  324]  twice,  once  as  individuals,  and  once  as  members  *  of  the 
body  corporate  ?     It  is  admitted,  on  the  other  side,  that 
the   doctrine  stated  in  Hawkins,  and  sanctioned  by  this  Court 
in   Regina    v.    Birmingham    and   Gloucestei*  Bailway   Company^ 
excludes  cases  of  violence ;  and  6  Vin.  Abr.  309,  Corporations  (z), 
pL  2,  is  to  the  same  effect.     Yet  a  road  might  be  obstructed  by 
violent  means;   and  indeed  it  is  impossible  te  charge  an  actual 
obstruction  without  alleging   force;   and  it  must  be  supported 
by  proof  of  what  is   legally  a  species  of  violence.     It  may  be 
questioned  whether  the  liability  of  corporations  to  civil  actions 
has  not  been  extended  too  far.     In  Maund  v.  The  Monmouthshire 
Canal  Company,  4  M.  &  G.  452,  where  it  was  held  that  trespass 
vi  et  armis  might  be  brought  against  a  corporation,  the  chief  argu- 
ment against  the  action  seems  to  have  been  that  the  appropriate 
process  could  not  be  issued  against  a  corporation ;  and  reference 
was  made  to  a  citation  in  Bro.  Abr.  Corporations,  pi.  43,  from  22 
Ass.,  f.  100  B.,  pi.  67.     This  argument  is  strengthened  by  the  cir- 
cumstance that,  before  stat.  5  &  6  W.  &  M.  c.  12,  a  fine  was  always 
imposed  on  the  defendant  in  an  action  of  trespass,  for  which  the 
Court  ex  officio  issued  a  capias  {Lyndsey  v.  Clerhe,  5  Mod.  285)  ; 
Beecher's  Case,  8  Co.  Eep.  58  a.  59  b.     Eeplevin  will  not  lie  against 
a  corporation,  because  they  cannot  distrain  in  their  own  persons. 
2  Bac.  Abr.  264  (7th  ed.),  tit.  Corporations  (E.).     A  corporation, 
as  such,  cannot  disseise.    2  Bac.  Abr.  689,  Disseisin  (B).     Nor, 
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again,  would  it  follow,  from  a  civil  action  for  trespass  being 
maintainable,  that  an  indictment  for  the  same  act  is  so.  An 
injury  committed  out  of  the  realm,  an  assault  bj  an 
insane  person,  an  assent  to  a  trespass  previously  *com-  [*325] 
mitted  for  the  defendant's  benefit,  would  be  grounds  for 
an  action,  but  not  for  an  indictment.  The  object  of  an  action 
is  to  give  the  injured  party  compensation ;  that  of  an  indictment, 
to  inflict  punishment,  for  the  sake  of  example,  upon  acts  injurious 
to  the  public.  Cur,  adv,  vvlt 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court 

The  question  is,  whether  an  indictment  will  lie  at  common  law 
against  a  corporation  for  a  misfeasance,  it  being  admitted,  in 
conformity  with  undisputed  decisions,  that  an  indictment  may 
be  maintained  against  a  corporation  for  a  nonfeasance. 

All  the  preliminary  difficulties  as  to  the  service  and  execution 
of  process,  the  mode  of  appearing,  and  pleading,  and  enforcing 
judgment)  are  by  this  admission  swept  away.  But  the  argument 
is,  that  for  a  wrongful  act  a  corporation  is  not  amenable  to  an 
indictment,  though  for  a  wrongful  omission  it  undoubtedly  is; 
assuming,  in  the  first  place,  that  there  is  a  plain  and  obvious 
distinction  between  the  two  species  of  offence. 

No  assumption  can  be  more  unfounded.  Many  occurrences 
may  be  easily  conceived,  full  of  annoyance  and  danger  to  the 
public,  and  involving  blame  in  some  individual  or  some  cor* 
poration,  of  which  the  most  acute  person  could  not  clearly 
define  the  cause,  or  ascribe  them  with  more  correctness  to  mere 
negligence  in  providing  safeguards,  or  to  an  act  rendered  improper 
by  nothing  but  the  want  of  safeguards.  If  A  is  authorised 
to  make  a  bridge  with  parapets,  but  makes  it  without  them, 
does  the  offence  consist  in  the  construction  of  the  unsecured 
bridge,  or  in  the  neglect  to  secure  it  ? 

*  But  if  the  distinction  were  always  easily  discoverable,  [*  326] 
why  should  a  corporation  be  liable  for  the  one  species  of 
offence  and  not  for  the  other  ?  The  startling  incongruity  of  allow- 
ing the  exemption  is  one  strong  argument  against  it.  The 
law  is  often  entangled  in  technical  embarrassments;  but  there 
is  none  here.  It  is  as  easy  to  charge  one  person,  or  a  body 
corporate,  with  erecting  a  bar  across  a  public  road  as  with  the 
non-repair  of  it ;  and  they  may  as  well  be  compelled  to  pay  a 
fine  for  the  act  as   for  the  omission. 
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Some  dicta  occur  in  old  cases :  "A  corporation  cannot  be  guilty 
of  treason  or  of  felony."  It  might  be  added,  **  of  perjury,  or  offences 
against  the  person."  The  Court  of  Common  Pleas  lately  held  that 
a  corporation  might  be  sued  in  trespass,  Maund  v.  J%e  Monmouth' 
shire  Canal  Company,  4  M.  &  G.  452 ;  but  nobody  has  sought  to  fix 
them  with  acts  of  immorality.  These  plainly  derive  their  charac- 
ter from  the  corrupted  mind  of  the  person  committing  them,  and 
are  violations  of  the  social  duties  that  belong  to  men  and  subjects. 
A  corporation  which,  as  such,  has  no  such  duties,  cannot  be  guilty 
in  these  cases ;  but  they  may  be  guilty,  as  a  body  corporate, 
of  commanding  acts  to  be  done  to  the  nuisance  of  the  com- 
munity at  large.  The  late  case  of  Regina  v.  Birmingham  and 
Gloucester  Railway  Company,  3  Q.  B.  223,  11  L.  J.  M.  C.  134  was 
confined  to  the  state  of  things  then  before  the  Court,  which 
amounted  to  nonfeasance  only ;  but  was  by  no  means  intended 
to  deny  the  liability  of  a  corporation  for  a  misfeasance. 

We   are  told  that  this  remedy  is  not  required,  because  the 

individuals   who  concur    in  voting  the    ord-er,  or    in 

[*  327]    *  executing  the  work,  may  be  made  answerable  for  it  by 

criminal  proceedings.  Of  this  there  is  no  doubt.  But  the 
public  knows  nothing  of  the  former ;  and  the  latter,  if  they  can  be 
identified,  are  commonly  persons  of  the  lowest  rank,  wholly  incom- 
petent to  make  any  reparation  for  the  injury.  There  can  be  no 
effectual  means  of  deterring  from  an  oppressive  exercise  of  power 
for  the  purpose  of  gain,  except  the  remedy  by  an  indictment 
against  them  who  truly  commit  it,  that  is,  the  corporation  acting 
by  its  majority :  and  there  is  no  principle  which  places  them 
beyond  the  reach  of  the  law  for  such  proceedings. 

The  verdict  for  the  Crown,  therefore,  on  the  first  four  counts 
will  remain  undisturbed. 

Judgment  to  he  entered  on  the  first  four  counts :  arrested 
on  the  others. 

Pngh  Y.  Golden  Valley  Bailway  Company. 

49  L.  J.  Ch.  721-725  (s.  c.  15  Ch.  D.  330;  42  L.  T.  863 ,  28  W.  R.  863). 

[721]  Railway  Company. — Acts  ultra  vires. — Injunction. 

The  power  conferred  upon  a  railway  company  by  the  Railway  Clauses 
Consolidation  Act,  1815,  a.  16,  to  divert  the  course  of  a  road  or  river  by 
carrying  the  same  "  over  or  under  or  by  the  side  of  the  railway,  as  they  may 
think  proper,"  only  authorises  their  so  doing  when  the  road  or  river  presents 
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an  actual  obstacle  to  the  construction  of  their  line,  and  does  not  justify  the 
diversion  merely  for  the  sake  of  avoiding  expense  in  the  construction.  The 
Queen  v.  The  Wycombe  Railway  Company,  36  L.  J.  Q.  B.  121 ;  L.  R.,  2  Q.  B. 
310,  followed  and  approved. 

A  Court  of  Appeal  should  be  careful  in  overruling  decisions  which,  not 
being  manifestly  erroneous,  have  stood  unchallenged  for  a  long  period,  and 
which,  from  their  nature  and  the  effect  which  they  may  reasonably  be  sup- 
posed to  have  had  in  matters  affecting  rights  of  property,  may  be  held  to 
have  become  part  of  the  recognised  established  law  of  the  land. 

This  was  an  appeal  from  a  decision  of  Mr.  Justice  Fry  (12  Ch.  D. 
274,  48  L.  J.  Ch.  666). 

The  facts  were  briefly  as  follows  :  — 

The  plaintiff  was  tenant  for  life  of  a  farm  which  was  bounded 
on  its  eastern  side  by  the  river  Dore,  a  sinuous  stream,  its  medn 
course  running  from  north  to  south. 

The  defendant  company  were  incorporated  by  an  Act  39  &  40 
Vict.,  c.  cxli.  and  were,  under  the  powers  of  that  Act,  constructing 
their  railway  along  the  valley  of  the  Dore.  The  line  of  railway 
was  carried  on  an  embankment 

The  company  had  purchased  from  the  plaintiff  two  strips  of  land 
on  the  western  side  of  the  river,  and  between  these  two  strips  the 
river  made  a  considerable  sweep  to  the  west,  and  to  enable  the 
company  to  carry  the  railway  in  a  continuous  line  between  the  two 
points  in  the  plaintiff's  land  where  the  line  crossed  the  river, 
the  company  acquired  from  another  landowner  a  piece  of  land  on 
the  eastern  side  of  the  river. 

At  the  points  where  the  railway  crossed  the  river  on  the  plaintiff's 
land  the  company,  instead  of  erecting  bridges,  stopped  up  the  river 
by  their  embankment,  and  cut  a  goit  or  channel  in  the  land  pur- 
chased by  them  on  the  eastern  side,  using  the  soil  taken  from  the 
goit  in  constructing  their  embankment  The  result  was,  that  the 
greater  part  of  the  water  of  the  river  flowed  down  this  new  channel, 
a  small  supply  continuing  to  flow  down  the  old  course,  the  com- 
pany having  placed  pipes  in  the  embankment  for  the  purpose  of 
allowing  it  so  to  flow. 

Upon  the  evidence  it  was  hardly  disputed  that  the  stream  would 
be  materially  affected,  and  that  what  had  before  been  a  rapid  and 
bright  stream  woald  become  stagnant  and  full  of  weeds  ;  but  inas- 
much as  it  was  only  used  for  watering  the  plaintiff's  cattle,  the 
company  maintained  that  no  real  injury  would  be  inflicted  upon 
her. 
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The  plaintiff  brought  the  action  claiming  an  injunction  to  restrain 
the  company  from  continuing  to  interfere  with  the  flow  of  the 
water  down  the  old  channel,  alleging  that  the  diversion  of  the 
river  was  not  necessary  for  the  construction  of  their  railway,  but 
that  it  had  been  so  made  solely  for  the  purpose  of  economy  and 
constructing  the  line  more  cheaply. 

The  company  had  no  express  power  to  divert  this  stream  con- 
ferred on  them  by  their  special  Act,  but  the  Railway  Clauses 
Consolidation  Act,  1845,  w£is  incorporated  with  it,  and  the  company 
by  their  statement  of  defence  alleged  that  they  had  such  power 
under  the  16th  section  of  that  Act. 

Owing  to  the  winding  of  the  river  the  railway  crossed  the  river 
no  less  than  sixty-seven  times,  and  the  company  alleged  that  if 
they  were  compelled  to  build  bridges  every  time  it  so  crossed,  the 
construction  of  the  railway  would  be  rendered  impossible, 
[*  722]  *  Mr.  Justice  Fry,  although  inclining  to  the  opinion  that 
the  defendants  were  justified  by  the  section,  considered 
himself  bound  by  the  decision  of  The  Queen  v.  The  Wycombe 
Railway  Company  L.  R,  2  Q.  B.  310 ;  36  L.  J.  Q.  B.  121,  and  gave 
judgment  in  favour  of  the  plaintiff. 

The  company  appealed. 

Mr.  Davey  and  Mr.  Speed,  for  the  company. 

Mr.  Eobinson  and  Mr.  Maclean,  for  the  plaintiff. 

The  argument  turned,  as  in  the  Court  below,  on  the  case  of  The 
Queen  v.  The  Wycombe  Railway  Company,  and  the  same  authorities 
were  referred  to  ;  and  in  addition  the  following :  —  Salisbury  v.  The 
Great  Northern  Railway  Company,  5  C.  B.  (N.  S.)  174 ;  28  L.  J. 
C.  P.  40  ;  The  Odessa  Tramways  Company  v.  Mendel,  47  L  J.  Ch. 
505 ;  8  Ch.  D.  235,  247 ;  Lord  Beauchamp  v.  Tlie  Great  WesUm 
Railway  Company,  37  L.  J.  Ch.  74 ;  38  L.  J.  Ch.  162 ;  L.  R,  3  Ch. 
745  ;  Lamb  v.  TJie  North  London  Railway  Company,  L.  R,  4  Ch. 
522  ;  Webb  v.  The  Manchester  and  Leeds  Railway  Company,  4  MyL 
&  Cr.  116. 

On  the  question  of  damages,  instead  of  a  mandatory  injunction, 
—  Embrey  v.  Owen,  6  Ex.  353,  370 ;  20  L  J.  Ex.  212 ;  Duke  of 
Bedford  v.  Dawson,  44  L.  J.  Ch,  549 ;  L  R,  20  Eq.  353 ;  Isenberg  v. 
The  East  India  Rouse  Estate  Company,  3  De  Gex,  J.  &  S.  263 ;  33 
L.  J.  Ch.  392. 

As  to  deposited  plans, —  The  North  British  Railway  Company  v. 
Tod,  12  CI.  &  F.,  722;  4  Rail.  Ca.  449. 
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An  argument  was  raised  on  behalf  of  the  respondents  that  the 
river  Dore  was  in  fact  beyond  the  limits  of  deviation ;  but  upon 
this,  as  being  unnecessary  for  the  purpose  of  the  decision,  no 
opinion  was  given  and  it  does  not  call  for  notice. 

Cur.  adv.  vult 

The  judgment  of  the  Court  (James,  L.  J.,  Cotton,  L  J.,  &  Thesiger 
L.  J.)  was  (on  July  2)  delivered  by 

Thesiger,  L.  J.  The  appellants  in  this  case  are  a  railway  com- 
pany, who,  in  the'  course  of  making  a  line  of  railway,  had  occasion 
to  form  an  embankment,  and  requiring  earth  for  the  purpose,  and 
being  at  the  same  time  minded  to  save  the  expense  of  constructing 
the  bridges  over  a  small  and  winding  river  which  lay  in  the  course 
of  their  line,  cut  a  channel,  or  goit,  of  about  300  or  400  yards  in 
length,  from  the  execution  of  which  they  obtained  earth  for  their 
embankment,  and  into  which  when  excavated  they  directed  water 
which  would  otherwise  have  flowed  in  the  old  bed  of  the  river 
between  the  points  of  commencement  and  termination  of  the  goit 
They  inserted,  however,  in  their  embankment  a  twelve-inch  pipe 
through  which,  as  it  is  alleged  by  them,  they  supplied  to  the  old 
bed  sufficient  water  to  meet  all  the  wants  of  the  plaintiff,  who  is 
the  owner  of  the  bed  and  proprietor  of  the  land  which  lies  along 
the  banks  of  the  river  between  the  points  referred  to.  In  dealing 
with  the  case  in  the  Court  below,  Mr.  Justice  Fry  prefaced  his 
judgment  by  stating  that  it  was  not  in  controversy  that  some  injury 
had  been  done  to  the  plaintiff  by  the  diversion  of  the  stream,  — 
that  that  which  had  been  formerly  a  pleasant  and  free  flowing 
stream  would  probably  by  the  operations  of  the  defendant&  be 
turned  into  a  sluggish  stream  with  reeds  and  rushes  growing  in  it ; 
and  although  before  us  there  has  been  some  slight  attempt,  to  put 
that  in  controversy  which  appears  to  have  been  admitted  in  the 
Court  below,  we  entertain  no  doubt  that  the  defendants'  operations 
have  caused  a  substantial  diversion  or  alteration  in  the  course  of 
the  river,  and  that  the  plaintiff  has  thereby  sustained  an  injury  of 
such  a  character  as  to  entitle  her  to  an  injunction,  unless,  either  by 
any  conduct  on  her  part  she  has  precluded  herself  from 
claiming  it ;  or,  from  the  nature  of  the  works  *  completed  [*  723] 
by  the  defendants  before  objection,  the  case  is  one  in 
which  the  Court  would  refuse  a  mandatory  injunction  to  restore 
things  to  their  former  condition;  or,  lastly,  the  defendants  can 
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justify  what  they  have  done  under  their  statutory  powers.  There 
is  no  ground  for  imputing  any  laches  to  the  plaintiff  in  the  matter 
of  her  complaint.  Upon  the  evidence  it  must  be  taken  that  she 
was  unaware  of  the  proposed  interference  with  the  river  until  the 
works  which  resulted  in  such  interference  were  completed,  and  the 
delay  between  the  time  of  her  becoming  aware  of  the  interference 
and  the  commencement  of  the  action  is  fully  accounted  for  by 
negotiations  for  an  amicable  settlement  of  the  dispute  between  her 
and  the  defendants,  which  filled  up  that  period.  As  regards  the 
works  themselves,  there  is  no  evidence  from  which  we  can  collect 
any  valid  reason,  on  the  score  of  expense  or  otherwise,  why  the 
injunction  granted  by  Mr.  Justice  Fry  should  be  discharged  and 
the  matter  for  consideration  and  decision  really  resolves  itself  into 
the  one  important  question,  whether  the  defendants  are  entitled  to 
do  what  they  have  done  under  the  powers  conferred  upon  them  by 
the  Railway  Clauses  Consolidation  Act,  1845,  section  16. 

Upon  this  question  there  is  authority  by  which  Mr.  Justice  Fry 
properly  considered  himself  bound  In  the  year  1867,  the  case 
of  The  Queen  v.  The  Wycombe  Railway  Company  came  before  the 
Court  of  Queen's  Bench, —  then  composed  of  the  Lord  Chief  Justice 
and  Justices  Blackburn,  Mellor,  and  Lush.  The  subject-matter 
of  dispute  in  that  case  was  the  diversion  of  a  public  road,  and  to 
such  a  road  there  are  no  doubt  sections  in  the  Bailway  Clauses 
Consolidation  Act,  1845,  other  than  section  16,  applicable,  which 
are  not  applicable  to  a  river.  But  the  Judges  of  the  Court  of 
Queen's  Bench,  one  and  all,  rested  their  decision  solely  upon  section 
16,  and  upon  reasons  which  were  equally  applicable  to  a  river  as  to 
a  road.  And  the  case  is  in  principle  a  distinct  authority  for  the 
proposition,  that,  in  such  circumstances  as  those  which  exist  in  the 
present  case,  the  diversion  of  a  river  is  unjustifiable.  Viewed 
simply  as  the  decision  of  a  Court  of  first  instance,  the  authority  of 
this  case,  notwithstanding  the  respect  due  to  the  Judges  who  de- 
cided it,  is  not  binding  upon  us ;  but  viewed  in  its  character  and 
practical  results,  it  is  one  of  a  class  of  decisions  which  acquire  a 
weight  and  effect  beyond  that  which  attaches  to  the  relative  posi- 
tion of  the  Court  from  which  they  proceed.  It  constitutes  an 
authority  which,  after  it  has  stood  for  so  long  a  period  unchal* 
lenged,  should  not,  in  the  interests  of  public  convenience,  and 
having  regard  to  the  protection  of  private  rights,  be  overruled  by 
this  Court,  except  upon  very  special  considerations.    For  twelve 
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years,  and  upwards  the  case  has  coDtinued  unshaken  by  any  judicial 
decision  or  criticism  as  an  authoritative  exposition  of  the  meaning 
of  section  16  of  the  Bail  way  Glauses  Consolidation  Act,  1845,  in 
respect  of  the  matter  here  in  dispute.  During  such  period  hun< 
dreds  of  special  Acts  of  Parliament  have  been  passed,  sanctioning 
the  construction  of  lines  of  railways  and  the  consequent  interfer- 
ence with  private  rights,  and  incorporating  for  that  purpose  the 
provisions  of  the  general  Act.  Promoters  must  have  sought  their 
powers,  landowners  must  have  regulated  their  course  of  action,  and 
Parliamentary  committees  must  have  given  their  sanction  to  the 
projects  submitted  to  them,  upon  the  faith  and  footing  of  a  limit  to 
the  powers  sought  and  conceded  being  found  in  the  general  Act  as 
interpreted  from  time  to  time  by  judicial  decisions.  If  so,  it  is  to 
be  presumed  that  the  limit  put  upon  the  powers  of  a  railway  com- 
pany in  regard  to  the  diversion  of  roads  and  rivers  by  the  decision  of 
the  Court  of  Queen's  Bench  in  The  Queen  v.  The  Wycombe  Railway 
Company  must  have  exercised  a  material  influence  upon  the  rela- 
tion to  persons  owning  land  proposed  to  be  affected  by  special 
railway  legislation  and  the  promoters  of  that  legislation.  As  a 
matter  of  practical  experience,  we  cannot  doubt  that  landowners 
would  be  advised  as  to  these  rights  and  the  limits  of  the  promoters' 
powers,  upon  the  assumption  of  the  correctness  of  the  law 
laid  down,  after  full  argument  and  in  clear  and  *  distinct  [•  724] 
terms,  by  a  Court  so  constituted  as  was  the  Court  of 
Queen's  Bench  in  the  case  referred  to,  and  whose  decision,  although 
open  to  appeal,  was  not  appealed  from  ;  and  we  cannot  doubt  also 
that  Parliamentary  committees,  in  considering  any  question  of  pro- 
tection to  landowners  in  relation  to  rivers  and  roads,  would  be  in- 
vited to  proceed,  and  would  proceed,  upon  the  same  assumption. 
While,  therefore,  in  considering  the  rights  of  private  parties  in  cases 
like  the  present,  the  Courts  are,  on  the  one  hand,  bound,  as  it  has 
been  held  by  the  highest  authority  they  are  bound,  to  disregard  any 
representations,  whether  in  the  shape  of  deposited  plans  or  other- 
wise, made  by  promoters,  other  than  such  as  are  embodied  in  the 
Act  of  Parliament ;  they  ought,  on  the  other  hand,  to  be  careful  not 
lightly  to  disregard  any  representations  which  may  be  said  to  be 
embodied  in  a  special  Act  which  incorporates  the  general  Act, 
after  a  particular  interpretation  of  it  has  received  judicial  sanction, 
and  contains  no  provisions  from  which  can  be  collected  any  inten- 
tion on  the  part  of  the  Legislature  or  those  who  sought  its  interpo- 
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sition,  to  question  or  impugn  the  correctness  of  that  interpretation. 
To  put  the  matter  in  another  shape,  the  Courts  should  he  careful 
not  to  overrule  decisions  which,  not  being  manifestly  erroneous 
and  mischievous,  have  stood  for  some  time  unchallenged,  and  from 
the  nature  and  the  effect  which  they  may  reasonably  be  supposed 
to  have  produced  upon  the  conduct  of  a  large  portion  of  the  com- 
munity, as  well  as  of  Parliament  itself,  in  matters  affecting  rights 
of  property,  may  fairly  be  treated  as  having  passed  into  the  cate- 
gory of  established  and  recognised  law.  But  although  we  have 
thought  it  right  to  express  these  views  in  regard  to  the  authority 
of  the  case  of  The  Qiteen  v.  The  Wycombe  Railway  Company ^  we  do 
not  feel  ourselves  compelled  to  rest  our  decision  mainly  upon  them. 
The  language  of  section  16  of  the  Eailway  Clauses  Consolidation 
Act,  1845,  is  not  altogether  as  clear  as  might  be  desired,  and  there 
may  possibly  be  cases  in  which  the  strict  carrying  out  of  the 
construction  adopted  by  the  Judges  of  the  Queen's  Bench  will 
present  some  difficulty.  But  we  think,  nevertheless,  that  they 
arrived  at  a  sound  conclusion  upon  the  matter.  There  is  a  pre- 
sumption, derived  from  the  general  current  of  legislation  in  regard 
to  railway  companies  and  the  care  with  which  the  powers  en- 
trusted to  them  have,  as  a  rule,  been  limited  to  the  strict  necessi- 
ties of  their  undertakings,  against  the  existence  of  any  intention 
on  the  part  of  the  Legislature  to  confer  upon  them  such  wide  and 
unrestricted  powers  in  regard  to  rivers  and  roads  as  those  for 
which  the  appellants  contend.  The  protection  of  owners  of 
property  from  unnecessary  invasions  of  their  rights  has  always 
been  a  cardinal  point  of  Parliamentary  action  in  relation  to  private 
bills  ;  and  it  is  difficult  to  see  how,  in  cases  like  the  present,  any 
protection  could  or  would  be  adequately  given  if  the  diversion  of 
roads  and  rivers  were  to  be  made  to  depend  upon  the  uncertain 
considerations  of  economy,  and  the  mere  possibilities  of  a  railway 
company's  will.  The  right  to  compensation  in  the  shape  of  money 
payment  might,  in  such  cases,  be  wholly  insufficient  to  meet  the 
injury  inflicted  by  such  diversion,  and  yet  Parliamentary  commit- 
tees could  hardly  take  upon  themselves  to  override  the  provisions 
of  the  general  Act,  and  would  in  any  event  have  a  difficulty  in 
specially  providing  for  or  against  injuries,  which,  from  the  nature 
of  the  case,  must  be  wholly  uncertain  in  their  incidence. 

But  it  is  said  on  the  part  of  the  appellants  that  this  presumption, 
which,  we  may  observe  in  passing,  was  strongly  relied  on  by  the 
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Lord  Chief  Justice  in  the  case  quoted,  is  sufficiently  met  and  is 
overcome  by  the  language  of  the  section  in  question.  Reliance  is 
specially  placed  on  the  words,  *'  in  order  the  more  conveniently  to 
carry  the  same  over  or  under  or  by  the  side  of  the  railway,"  and 
the  additional  words,  "as  they  may  think  proper,"  which  close 
that  part  of  the  section,  upon  which  the  appellants  found  their 
right  to  do  what  they  have  done.  It  is  argued  on  their  behalf 
that  from  this  language  may  and  should  be  collected  a  power  on 
the  part  of  a  railway  company  to  do  what  is  authorised, 
not  merely  in  the  course  of  executing  the  particular  *  work  [*  725] 
of  carrying  a  river  or  stream  of  water,  or  a  road,  street, 
or  way,  either  over  or  under  or  by  the  side  of  the  railway,  according 
as  the  physical  character  and  position  of  the  obstructions  would 
naturally  require,  but  independently  of,  and  as  a  substitute  for, 
and,  if  thought  proper,  for  the  purpose  of  saving  the  expense  of 
the  execution  of  that  particular  work  at  all.  To  us,  however,  it 
appears  that  the  expressions  relied  on  do  not  in  any  way  warrant 
this  contention,  and  that  the  earlier  of  them  leads  to  an  entirely 
opposite  inference  to  that  which  we  are  asked  to  draw  from  it 
The  authority  to  divert  or  alter  a  stream  of  water,  or  a  road,  street, 
or  way,  in  order  the  more  conveniently  to  carry  the  same  over  or 
under  or  by  the  side  of  the  railway,  implies  that  the  company,  in 
the  first  instance,  is  compelled,  for  the  purpose  of  constructing  its 
railway,  to  carry  such  river  or  stream  of  water,  road,  street,  or  way, 
in  some  mode  or  another,  over  or  under  or  by  the  side  of  the  rail- 
way ;  and  if  the  language  of  the  clause  be  construed,  as  it  may 
reasonably  be,  and  we  think  ought  to  be,  construed,  reddendo 
singula  singulis,  its  meaning  becomes  plain.  A  railway  company 
in  the  course  of  the  construction  of  the  line  of  railway  authorised 
by  the  special  Act  will,  from  time  to  time,  arrive  at  a  point  where 
a  river  or  stream  of  water,  or  a  road,  street,  or  way,  obstructs  the 
further  progress  of  the  works.  The  course  or  level  of  the  obstruc- 
tion will  be  such  as  to  naturally  require  its  being  carried  some- 
times over,  at  other  times  under,  and  at  other  times  by  the  side  of 
the  railway;  and  whichever  of  these  three  modes  may  in  the 
particular  instance  be  the  mode  of  dealing  with  the  obstruction 
naturally  requiring  to  be  adopted,  the  company  may,  in  order 
the  more  conveniently  to  carry  out  that  mode,  alter  or  divert  the 
course,  or  raise  or  sink  the  level  of  the  river  or  stream  of  water, 
or  of  a  road,  street,  or  way  constituting  the  particular  obstruc- 
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tion ;  and  the  exact  manner  in  which,  and  extent  to  which,  for 
the  purpose  mentioned,  the  company  may  carry  out  that  alteration 
or  diversion  of  the  course  or  raising  or  sinking  of  the  level  of 
the  obstruction  is,  by  the  words  "  as  they  may  think  proper," 
left  to  their  discretion,  which  the  Courts  will  not  interfere  with 
if  bond  fide  exercised.  On  the  other  hand,  it  is  not  open  to 
a  company  to  alter  or  divert  the  course,  or  raise  or  sink  the 
level  of  the  river  or  stream  of  water,  or  of  a  road,  street,  or 
way,  for  the  purpose  merely  of  avoiding  altogether,  and  thus 
saving  themselves  the  expense  of,  the  execution  of  the  work, 
whether  it  be  of  carrying  it  over  or  under  or  by  the  side  of  the 
railway,  which  the  character  and  position  of  the  obstruction  natu- 
rally require.  This  view  is  in  substantial  accordance  with  that 
expressed  by  Lord  Blackburn  (then  Mr.  Justice  Blackburn)  in 
his  judgment  in  the  case  of  The  Queen  v.  The  Wycombe  Railway 
Company ;  and  adopting  and  applying,  mutatis  mutandis,  his  lan- 
guage, we  are  of  opinion  that  if  it  was  the  appellants'  intention  to 
divert  the  river  in  the  manner  in  which  they  have  diverted  it  in 
this  case,  they  ought  to  have  given  the  proper  notices  and  have 
obtained  the  insertion  of  a  clause  in  their  special  Act,  giving  them 
this  power.  Entertaining  this  opinion,  it  becomes  unnecessary  for 
us  to  decide  whether,  as  was  contended  for  the  respondents,  the 
river  in  question  was,  as  a  matter  of  fact,  or  as  a  matter  of  law, 
beyond  the  limits  within  which,  under  section  16  of  the  general 
Act,  an  alteration  or  diversion  could  take  place,  and  the  appeal 
must,  for  the  reasons  given,  be  dismissed  with  costs. 

ENGLISH  NOTES. 

The  rule  established  by  these  cases  is  now  unquestioned. 

The  former  of  the  principal  cases  is  referred  to  in  Lord  Chelms- 
ford's judgment  in  Ricket  v.  Metropolitan  Railioay  Company  (1867), 
L.  K,  2  H.  L.  176,  190;  No.  7  of  *<  Action  "  (right  of)  1  R.  C.  673, 
679,  by  way  of  distinction  between  a  case  of  nuisance  and  the  case  of 
a  mere  temporary  inconvenience  which  if  caused  by  an  individual  would 
not  give  rise  to  a  right  of  action. 

The  latter  of  the  principal  cases  is  distinguished  in  the  judgment  of 
the  Court  of  Appeal  in  Wilkinsons.  Hull ^  &c.  Railway  and  Dock  Com* 
party  (1882),  20  Ch.  D.  323,  338,  61  L.  J.  Ch.  788,  46  L.  T.  465,  30 
W.  R.  617.  There  an  injunction  was  asked  for  against  a  railway  com- 
pany taking  a  piece  of  land  belonging  to  A.  for  the  purpose  of  making 
an  access  through  it  for  the  use  of  an  adjoining  proprietor  B.,  whose 
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lands  were  seyered  by  the  line  of  railway.  The  principle  was  recog- 
nised that  if  the  railway  oompany  had  no  right  to  take  the  land,  the 
plaintiff  would  have  been  entitled  to  an  injunction.  But  the  Court  of 
Appeal  held  (reversing  the  decision  of  Mr.  Justice  Kay)  that  the  pro- 
posal, as  being  the  mode  of  making  an  accommodation  work  honestly 
directed  by  the  engineer,  was  within  the  powers  of  the  company, 

AMERICAN  NOTES. 

It  was  early  held  in  this  ooontry  that  an  indictment  would  not  lie  against 
a  corporation  for  nuisance.  State  y.  Great  Works,  ffc.  Co.,  20  Maine,  41 ;  37 
Am.  Dec.  38.  See  Cumberland,  ffc.  Co.  v.  Portland,  56  Maine,  77.  But  the 
contrary  is  now  universally  held. 

A  corporation  is  indictable  for  obstructing  a  public  highway.  Louisinlle, 
ic  R,  Co*  y.  State,  3  Head  (Tennessee),  523 ;  75  Am.  Dec.  778.  Or  for 
Sabbath-breaking  by  the  running  of  its  trains.  State  y.  BaU,  ff  Ohio  R.  Co,, 
15  West  Virginia,  362 ;  36  Am.  Rep.  803.  In  this  case,  after  commenting  on 
some  early  cases,  the  Court  said :  **  But  these  views  have  in  modem  times 
been  very  generally  repudiated,  and  it  is  now  very  generally  held  that  a 
corporation  may  be  indicted  for  a  nuisaace,  .  .  .  and  the  distinction  between 
non-feasance  and  misfeasance  by  their  agents  is  distinctly  repudiated." 
Citing  Reg.  v.  Great  North.,  (fc.  Rif.  Co.,  and  observing :  "  I  have  quoted  this 
opinion  at  length  because  it  lays  down  clearly  principles  which  have  been 
generally  adopted  in  this  country." 

In  Slate  v.  Morris,  Sfc.  R.  Co.,  3  Zabriskie  (New  Jersey),  360,  an  indictment 
was  sustained  against  a  railroad  company  for  erecting  a  depot  on  a  public 
highway ;  and  so  in  State  v.  Vt.  Cent.  R.  Co.,  27  Vermont,  103 ;  and  in  Com.  v. 
Proprietors,  i'c,  2  Gray  (Mass.),  339,  a  company  was  held  indictable  for 
building  a  bridge  across  a  navigable  stream ;  and  in  People  y.  Detroit  White 
Lead  Works,  82  Michigan,  471 ;  9  Lawyers'  Rep.  Annotated,  722,  a  company 
was  convicted  of  a  nuisance  in  emitting  foul  odours.  In  the  Massachusetts 
case  above  cited  the  Court  observed :  — 

"  The  indictment  in  the  present  case  is  for  a  nuisance.  The  defendants 
contend  that  it  cannot  be  maintained  against  them,  on  the  ground  that  a 
corporation,  although  liable  to  indictment  for  non-feasance,  or  an  omission  to 
perform  a  legal  duty  or  obligation,  are  not  amenable  in  this  form  of  prosecu- 
tion for  a  misfeasance,  or  the  doing  of  any  act  unlawful  in  itself  and  injurious 
to  the  rights  of  others.  There  are  dicta  in  some  of  the  early  cases  which  sanction 
this  broad  doctrine,  and  it  has  been  thence  copied  into  text  writers,  and  adopted 
to  its  full  extent  in  a  few  modern  decisions.  But  if  it  ever  had  any  foundation, 
it  had  its  origin  at  the  time  when  corporations  were  few  in  number,  and  lim- 
ited in  their  powers,  and  in  the  purposes  for  which  they  were  created.  Experi- 
ence has  shown  the  necessity  of  essentially  modifying  it ;  and  the  tendency  of 
the  more  recent  cases  in  Courts  of  the  highest  authority  has  been  to  extend  the 
application  of  all  legal  remedies  to  corporations,  and  assimilate  them,  as  far  as 
possible,  in  their  legal  duties  and  responsibilities,  to  individuals.  To  a  certain 
extent,  the  rule  contended  for  is  founded  in  good  sense  and  sound  principle. 
Corporations  cannot  be  indicted  for  offences  which  derive  their  criminality 
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from  evil  intention,  or  which  consist  in  a  violation  of  those  social  duties  which 
appertain  to  men  and  subjects.  They  cannot  be  guilty  of  treason  or  f elonv, 
of  perjury,  or  offences  against  the  person.  But  beyond  this  there  is  no  good 
reason  for  their  exemption  from  the  consequences  of  unlawful  and  wrongful 
acts  committed  by  their  agents  in  pursuance  of  authority  derived  from  them. 
Such  a  rule  would,  in  many  cases,  preclude  all  adequate  remedy,  and  render 
reparation  for  an  injury,  committed  by  a  corporation,  impossible ;  because  it 
would  leave  the  only  means  of  redress  to  be  sought  against  irresponsible  ser- 
vants, instead  of  against  those  who  truly  committed  the  wrongful  act  by  com- 
manding it  to  be  done.  There  is  no  principle  of  law  which  would  thus  furnish 
immunity  to  a  corporation.  If  they  commit  a  trespass  on  private  property,  or 
obstruct  a  way  to  the  special  injury  and  damage  of  an  individual,  no  one  can 
doubt  their  liability  therefor.  In  like  manner,  and  for  the  same  reason,  if 
they  do  similar  acts  to  the  inconvenience  and  annoyance  of  the  public,  they  are 
responsible  in  the  form  and  mode  appropriate  to  the  prosecution  and  punish- 
ment of  such  offences. 

"  If  therefore  the  defendants  have  been  guilty  of  a  nuisance,  by  obstructing 
unlawfully  a  navigable  stream,  an  indictment  may  well  be  maintained  against 
them.  It  may  be  added  that  the  distinction  between  a  non-feasance  and  a 
misfeasance  is  often  one  more  of  form  than  of  substance.  There  are  cases 
where  it  would  be  difficult  to  say  whether  the  offence  consisted  in  the  doing 
of  an  unlawful  act,  or  in  the  doing  of  a  lawful  act  in  an  improper  manner. 
In  the  case  at  bar,  it  would  be  no  great  refinement  to  say  that  the  defendants 
are  indicted  for  not  constructing  their  draws  in  a  suitable  manner,  and  thereby 
obstructing  navigation,  which  would  be  a  non-feasance,  and  not  for  unlawfully 
placing  obstructions  in  the  river,  which  would  be  a  misfeasance.  The  diffi- 
culty in  distinguishing  the  character  of  these  offences  strongly  illustrates  the 
absurdity  of  the  doctrine  that  a  corporation  are  indictable  for  a  non-feasance, 
but  not  for  a  misfeasance." 

In  Canal  Co.  v.  Commontcealth,  60  Pennsylvania  State,  367 ;  100  Am.  Dec. 
570,  an  indictment  was  sustained  against  the  defendant  company  for  nuisance 
in  so  unskilfully  maintaining  a  towpath  that  the  water  from  the  canal  escaped 
and  produced  miasma  and  disease.  The  Court  said  :  <<  As  a  general  rule,  they 
are  not  indictable  for  misfeasances,  unless  indeed  they  assume  the  shape  of 
nuisances."  The  same  doctrine  was  recognized  in  Donaldson  v.  Mississippi 
R.  Co.,  18  Iowa,  280 ;  87  Am.  Dec.  391,  citing  Reg,  v.  Gt,  N.  Ry,  Co. 

A  municipal  corporation  may  be  indicted  for  so  constructing  a  sewer  that 
it  becomes  a  nuisance.  State  v.  Portland,  74  Maine,  268.  A  town  is  indictable 
for  failing  to  repair  a  bridge,  Town  of  SaukvUle  v.  State,  69  Wisconsin,  178, 
or  a  street.  State  v.  Murfreesboro,  11  Humphreys  (Tennessee),  217,  or  suffer- 
ing a  slaughter-house  in  a  town.    State  v.  Shelhyville,  4  Sneed  (Tennessee),  176. 

A  corporation  is  indictable  for  keeping  a  disorderly  house.  State  v.  Pas- 
saic Aff.  Soc,  54  New  Jersey  Law,  260,  relying  upon  the  first  principal  case, 
observing  that  it  "  is  a  leading  and  instructive  case  on  this  subject,  showing 
the  advance  which  the  doctrine  holding  corporations  criminalJy  liable  had 
made  at  the  date  of  that  adjudication.*' 

In  Boston,  Sfc.  Railroad  v.  State,  32  New  Hampshire,  215,  it  was  held  that 
a  statute  subjecting  railroad  companies  to  indictment  and  fine  for  fatal  negli- 
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gence,  was  valid,  observing  that  it  was  "  clear  that  at  common  law  corpora- 
tions are  liable  to  indictment  for  neglect  of  any  public  duty."  Citing  the  first 
principal  case. 

In  2  Dillon  on  Municipal  Corporations,  sect.  932,  it  is  said  that  *'  in  this 
country  .  .  .  corporations  are  generally  regarded  as  indictable  for  misfeas- 
ance, as  well  as  non-feasance,  respecting  duties  of  a  public  nature  plainly 
enjoined  by  the  legislature  for  the  benefit  of  the  public.  .  .  .  It  is  clear  that 
they  may  be  indicted  for  acts  done  to  the  injury  and  annoyance  of  the  public, 
and  which  amount  to  a  nuisance." 

In  Stockton  v.  Central  R.  Co,,  50  New  Jersey  Equity,  52 ;  17  Lawyers'  Rep. 
Annotated,  07,  it  was  held  that  injunction  would  issue  at  the  suit  of  the 
attorney-general  to  restrain  the  defendant  from  leasing  its  franchises  to  a 
railway  corporation  of  another  State  in  express  violation  of  law.  The  Court 
said  :  "  It  is  well  settled  that  where  a  corporate  excess  of  power  tends  to  the 
public  injury  or  to  defeat  public  policy,  it  may  be  restrained  in  equity  at  his 
suit."  Citing  Attorney- General  v.  Chicago,  Sec.  R,  Co.,  35  Wisconsin,  425, 
where  the  Court  said  this  remedy  would  be  preferred  i-ather  than  "  to  punish 
it  by  penal  remedies  or  to  forfeit  its  charter." 

In  Chapman  v.  CUy  of  Rochester,  110  New  York,  273 ;  6  Am.  St  Rep.  366, 
injunction  issued  to  restrain  the  defendant  from  maintaining  sewers  which 
collected  and  discharged  sewage  on  the  plaintiff's  premises,  polluting  his 
waters.  So  in  Village  of  Dwight  v.  Hayes,  150  Illinois,  273;  41  Am.  St.  Rep. 
367.  In  McKee  v.  Delaware  *•  H.  C.  Co.,  125  New  York,  353 ;  21  Am.  St. 
Rep.  740,  injunction  issued  to  restrain  the  defendant  from  maintaining  a  dam 
on  a  natural  stream  in  such  manner  as  to  overflow  plaintiff's  lands  below.  The 
same  doctrine  as  to  overflowing  and  pollution  and  diversion  is  held  in  Lock- 
wood  Co.  V.  Lawrence,  77  Maine,  297;  52  Am.  Rep.  763,  citing  many  cases; 
Ulhricht  v.  Eufala  Water  Co.,  86  Alabama,  587 ;  11  Am.  St.  Rep.  72 ;  Lawson  v. 
Menasha  W.  W.  Co.,  59  Wisconsin,  393;  48  Am.  Rep.  528;  City  of  Emporia  v. 
Soden,  25  Kansas,  588;  37  Am.  Rep.  265;  Atchison,  Sfc.  R.  Co.  v.  Long,  46 
Kansas,  701 ;  26  Am.  St.  Rep.  165 ;  Barton  v.  Union  Cattle  Co.,  28  Nebraska,  350 ; 
7  Lawyers'  Rep.  Annotated,  457;  26  Am.  St.  Rep.  340;  Lake  Erie,  Sfc.  R.  Co. 
V.  Young,  135  Indiana,  426;  41  Am.  St.  Rep.  430;  Proprietors  v.  Braintree 
W.  S.  Co.,  149  Massachusetts,  478;  4  Lawyers'  Rep.  Annotated,  272. 

Where  a  railway  company,  in  constructing  its  roadbed  along  and  upon  a 
highway,  has  practically  destroyed  it,  the  town  may  maintain  injunction  to 
compel  the  restoration  of  the  highway.  Town  of  Jamestown  v.  Chicago,  Sfc. 
R.  Co.,  69  Wisconsin,  648. 

A  municipal  coi-poration  has  been  enjoined  from  maintaining  manholes  in 
sewers  that  emitted  poisonous  gases.  City  of  Atlanta  v.  Wamock,  91  Georgia, 
210;  23  Lawyer's  Rep.  Annotated,  301,  with  notes;  and  so  to  prevent  the 
use  of  a  street  for  a  market.  McDoncdd  v.  Newark,  42  New  Jersey  Equity, 
136 ;  State  v.  Mobile,  5  Porter  (Alabama),  279 ;  30  Am.  Dec.  564. 

A  railroad  company  may  be  enjoined  from  constructing  its  road  over  private 
proi)erty,  without  authority  or  compensation.  Western  Md.  R.  Co.  v.  Owings, 
15  Maryland,  199 ;  74  Am.  Dec.  563;  Bird  v.  Wilmington,  j-c.  R.  Co.,  8  Rich- 
ardson Equity  (So.  Car.)  46 ;  64  Am.  Dec.  739 ;  or  on  public  property.  Com- 
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montoealth  y.  Pittsburgh,  {re*  ^  Co,t  24  Penn.  State,  159 ;  62  Am.  Dec.  872  (a  very 
learned  review  in  a  case  of  encroachment  on  a  State  canal) ;  Mohawk  jr  H> 
R,  Co.  V.  Artcher,  6  Paige  Chancery  (New  York),  83. 

The  erection  of  a  railroad  bridge  may  be  restrained  when  the  grant  is  only 
for  a  toll  bridge.  Enfield  T.  B.  Co.  v.  Hartford  R.  Co.,  17  Connecticut,  40; 
42  Am.  Dec.  716  (a  leading  and  very  learned  adjudication). 

So  a  water*power  company  was  restrained  from  felling  trees  along  a  river 
bank,  without  authority  or  consenfa,  by  which  the  plaintiff's  property  was  pro- 
tected from  encroachments  of  the  stream.  Scttdder  v.  Trenton  Delaware  FalU 
Co.,  1  Saxton  Chancery  (New  Jersey),  694 ;  23  Am.  Dec.  756. 

A  telephone  company  was  enjoined  from  erecting  poles  on  land  without 
the  owner's  consent.  Chesapeake,  jrc.  Co.  v.  Mackenzie,  74  Maryland,  36; 
28  Am.  St.  Bep.  219. 


Part  III.  —  Trading  Corporations, 

(See  also  '*  Contbagt/'  Nos.  30,  74,  73,  6  R.  C.  315,  777, 879.) 

Section      I.  Registration. 

Sbotiok    II.  Prospectus,  Memorandum,  and  Articles  of  AjMociation. 

Section  UL  Directon  and  Officers. 

Section  IV.  Capital 

Section    V.  Winding  up. 


Part  III— TRADING  CORPORATIONS  UNDER  THE 
COMPANIES  ACTS. 

Section  I.  —  Registration. 

No.  24.  — SHAW  V.  BENSON, 
(c.  A.  1883.) 

RULE. 

A  LOAN  society,  formed  for  the  purpose  of  advancing 
money  at  interest  to  members,  carries  on  a  "  business,  that 
has  for  its  object  the  acquisition  of  gain,"  and  the  society 
must  be  registered  under  section  4  of  the  Companies  Act 
1862,  if  it  consists  of  more  than  twenty  members. 
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Shaw  V.  Benson. 

62  L.  J.  Q.  B.  575-580  (s.  c.  11  Q.  B.  D.  563). 

Company,  —  Unregistered  Asssociation.  —  Contract  —  Illegality. 

A  mutual  benefit  society  of  more  than  twenty  members,  the  object  [575] 
of  whose  business  is,  from  a  fund  created  by  the  contributions  of  its 
members,  to  lend  money,  not  generally,  but  only  to  members  of  the  associa- 
tion, upon  approved  security,  carries  on  the  business  of  money-lending  which 
has  for  its  object  the  acquisition  of  gain  by  the  individual  members  thereof, 
within  the  meaning  of  25  &  26  Vict.  c.  89,  s.  4 ;  and  such  an  association, 
unless  registered  as  a  company  under  that  Act,  is  illegal. 

The  trustee  of  a  society  which  is  illegal  under  25  &  26  Vict.  c.  89,  s.  4, 
cannot  maintain  an  action  upon  a  promissory  note  given  by  a  member  of  the 
society  to  secure  a  sum  of  money  advanced  to  him  under  the  roles  of  the 
society. 

Appeal  from  a  judgment  of  Mathbw,  J. 

Action  to  recover  the  balance  remaining  unpaid  upon  certain 
jointand  several  promissory  notes  for  £500  each,  payable  on  demand, 
made  by  the  defendants  in  favour  of  one  Tetley,  who  indorsed  the 
same  to  the  plaintiff. 

At  the  time  when  the  notes  were  made  Tetley  was  the  chairman 

of  a  loan   society  called   ^The  Thornhill  Arms  Commercial  and 

Building  Society,"  which  was  instituted  in  1876,  but  was  not  regis- 

.  tered,  and  consisted  of  more  than*  twenty  members.     Its  rules,  so 

far  as  it  is  necessary  to  state  them,  were  as  follows :  — 

"Eule  2.  The  objects  of  this  society  are  by  certain  monthly 
payments  to  form  a  fund,  from  which  money  may  be  advanced  to 
enable  shareholders  to  build  or  purchase  a  dwelling-house  or  other 
buildings,  real  or  leasehold,  or  to  lend  money  to  each  other  on 
approved  personal  security.  The  payments  shall  be  at  the 
rate  of  £1  per  month  *  for  £100  share,  and  in  the  same  [*  576] 
proportion  for  any  number  of  shares  or  proportionate  frac- 
tional parts  of  a  share.  The  entrance  fee  shall  be  28,  per  share 
of  £100,  and  in  proportion  for  a  half  or  quarter  of  a  share.  Five 
per  cent  interest  shall  be  charged  on  all  moneys  advanced  by  the 
society." 

"  Rule  3.  The  officers  of  the  society  shall  consist  of  a  president, 
a  vice-president,  treasurer,  one  steward,  and  seven  directors,  who 
shall  conduct  the  business  of  the  society,  and  shall  meet  on  the 
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second  Monday  in   each   month.     Five  to  form  a   quorum.  .  .  . 
Officers  to  receive  5s.  per  month." 

"  Eule  4.  This  society  shall  remain  open  for  the  admission  of 
new  members,  free  from  fines,  for  six  months,  after  which  time  no 
new  member  shall  be  admitted  without  paying  up  the  fines  from 
the  termination  of  the  six  months.  All  shares  upon  which  only 
an  entrance  fee  shall  have  been  paid,  at  the  end  of  six  months 
shall  be  forfeited." 

"  Rule  5.  Shares  shall  be  sold  by  ticket,  and  the  highest  bidder 
shall  be  accepted  as  the  purchaser.  The  amount  bid  for  a  share 
shall  be  deducted  from  such  share  whenever  the  purchaser 
draws  it  out  .  .  ." 

"  Rule  6.  Upon  all  advances  a  fee  at  the  rate  of  2s.  per  £100 
shall  be  charged,  which  fee  shall  be  equally  divided  amongst  the 
officers  and  directors." 

"  Rule  7.  A  fine  at  the  rate  of  a  farthing  per  shilling  per  month 
shall  be  charged  upon  all  moneys  not  paid  into  the  society  when 
due." 

"  Rule  9.  The  president  shall  open  an  account  with  one  of  the 
Huddersfield  banks,  on  behalf  and  on  account  of  the  society,  and 
have  such  advances  from  time  to  time  as  may  be  agreed  upon  by 
the  officers  and  directors." 

"  Rule  15.  Whenever  the  shares  in  the  society  cannot  be  dis- 
posed of  by  sale,  the  directors  shall  appoint  a  ballot  for  shares 
unadvanced,  which  shall  be  drawla  in  rotation  out  of  a  ballot-box. . 
The  names  of  the  members  whose  shares  are  unpaid  shall  be  placed 
in  a  book  in  rotation  as  drawn,  and  each  shareholder  shall  take  one 
share  in  such  rotation,  and  give  security  according  to  these  rules, 
or  forfeit  the  sum  of  10s.  per  share,  or  in  the  same  proportion  for 
fractional  parts  of  a  share.  .  .  ." 

"  Rule  24.  When  each  shareholder  has  received  the  amount  of 
his  share  or  shares,  and  all  claims  against  the  society  are  settled, 
the  balance  in  hand  (if  any)  shall  be  equally  divided  amongst  the 
shareholders  pro  rata  per  share  by  way  of  drawback,  but  no  share- 
holder in  arrear  shall  be  entitled  to  share  in  the  drawback." 

It  appeared  that  the  defendant  Benson,  and  one  Morton,  whose 
executors  are  sued  in  this  action,  together  with  Brighouse  and 
Bentley,  were  officers  of  a  society  called  the  Cherry  Tree  Building 
Society,  and  were  indebted  as  such  to  two  persons,  Stoney  and 
Armitage,  in  respect  of  certain  moneys  which  had  been  borrowed 
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by  them,  and  for  which  they  had  given  loan  notes.  It  was  pro- 
posed that  they  should  become  members  of  the  Thomhill  Arms 
Commercial  and  Building  Society,  and  with  the  money  borrowed 
from  that  society  pay  ofif  the  debt  which  they  owed  to  Stoney  and 
Armitage. 

Benson,  Morton,  Brighouse,  and  Bentley  thereupon  became  mem- 
bers of  the  Thornhill  Arms  Club,  and  took  shares  to  the  amounts 
respectively  required  by  them.  No  money  passed  between  the 
parties,  but  Stoney  and  Armitage  were  credited  in  the  books  of  the 
society  with  the  amount  of  the  debt  owing  to  them,  and  received 
loan  notes,  with  interest  at  five  per  cent ,  for  their  debt.  The  loan 
notes  belonging  to  the  Cherry  Tree  Building  Society  were  delivered 
up  and  destroyed,  and  the  promissory  notes  now  sued  upon,  together 
with  certain  others,  were  given  as  security  for  the  amounts  of  the 
Thornhill  Arms  Club  loan  notes. 

The  action  was  tried  by  Mathew,  J.,  without  a  jury,  at  the  Leeds 
Summer  Assizes,  1882,  and  judgment  was  given  for  the  defendants, 
upon  the  authority  of  Jennings  v.  Hammond,  9  Q.  B.  D.  225 ; 
51  L  J.  Q.  B.  493,  that  the  Thornhill  Arms  Society  was  an  associ- 
ation having  for  its  object  the  acquisition  of  gain,  within  the  mean- 
ing of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s. 
4,^  and  *  not  being  registered  was  therefore  an  illegal  asso-  [*  577] 
ciation. 

The  plaintiff  appealed. 

Wills,  Q.  C.  (with  him  Davey,  Q.  C,  and  E.  Wilberforce),  for 
the  plaintiff.  —  The  plaintiff  is  entitled  to  recover,  because,  even 
assuming  that  the  society  of  which  he  is  the  president  is  an  illegal 
association,  inasmuch  as  it  was  not  incorporated  or  registered  under 
the  Companies  Act,  1862,  still  he  does  not  require  any  aid  from 
any  illegal  transaction  to  establish  his  case,  and  therefore  his  claim 
is  not  affected  by  any  illegality  which  may  exist  in  connection  with 
the  management  of  this  club.  Simpson  v.  Bloss,  7  Taunt.  246 ;  17 
E.  E.  509.  The  case  comes  within  the  authority  of  In  re  Coltman, 
Coltman  v.  Coltman^  19  Ch.  D.  64;  51  L.  J.  Ch.  3,  where 
it  was  held  that  the  borrowers  of  money  cannot  afterwards  say 

^  "  ....  No  company,  association,  or  "that  has  for  its  object  the  acxinisition  of 
partnership,  consisting  of  more  than  gain  by  the  company,  association,  or  part- 
twenty  persons,  shall  be  formed,  after  the  nership,  or  by  the  individual  members 
commencement  of  this  Act,  for  the  pnrpose  thereof,  nnless  it  is  registered  as  a  company 
of  carrying  on  any  other  business"  —  that  under  this  Act  .  .  .  ." 
is,  any  business  other  than  banking  — 
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that  they  are  relieved  from  liability  because  the  lenders  may  not 
have  had  authority  to  lend  it 

[He  was  then  stopped  by  the  Court.] 

Charles,  Q.  C,  and  J.  Forbes,  Q.  C.  (with  them  C.  Dodd),  for 
the  defendants.  —  The  loan  for  which  the  promissory  notes  were 
given  had  its  origin  in  an  illegal  transaction.  The  club  could  not 
legally  borrow  or  lend  money ;  consequently  the  notes  sued  upon 
were  given  for  an  illegal  consideration.  Jennings  v.  Hammond^ 
and  In  re  The  Fadstaw  Total  Loss  and  CoUision  Assurance  Assoei* 
ation,  20  Ch.  D.  137  ;  51  L.  J.  Cb.  344. 

This  was  an  illegal  association  within  the  meaning  of  the  Com- 
panies Act,  1862.  The  object  of  the  society,  as  disclosed  by  the 
rules,  was  to  lend  money  at  a  profit,  which  was  made  by  a  charge 
of  interest  upon  the  loan.  Further,  profit  was  made  by  the  levying 
of  fines,  and,  if  there  were  no  borrowers,  by  putting  the  shares  up  to 
auction,  and  knocking  them  down  to  the  highest  bidder  —  see  rules 
7  and  15.  This  society  was  therefore  an  association  consisting  of 
more  than  twenty  persons,  within  the  language  of  section  4,  which 
was  formed  for  the  purpose  of  carrying  on  business  that  has  for  its 
object  the  acquisition  of  gain.  The  association  was  illegal,  and  in 
contravention  of  section  4 ;  everything  which  was  done  in  further- 
ance of  the  carrying  on  of  the  business  of  the  association  was  ill^al ; 
the  promissory  notes  sued  upon  were  given  for  the  purpose  of 
carrying  on  that  business,  and  are  therefore  illegal  In  re  ITie 
South  Wales  Atlantic  Steamship  Company,  2  Ch.  D.  763 ;  46 
L.  J.  Ch.  177;  Eigby  v.  Connol,  4  Ch.  D.  482;  49  L.  J.  Ch. 
328,  and  In  re  Dale^  ex  parte  Monkfiouse,  1  Ch.  D.  287 ;  45  L.  J. 
Bankr.  71,  were  also  referred  to. 

Wills,  Q.  C,  and  Wilberforce,  in  reply.  —  The  question  is, 
whether,  assuming  this  society  to  be  an  illegal  association,  the 
money  can  be  recovered.  The  action  is  brought  upon  a  promissory 
note,  which  is  in  writing,  and  expresses  the  parties  between  whom 
the  contract  is  made.  No  doubt  it  may  be  shown  aliunde  that  that 
is  not  the  real  contract ;  but  there  is  no  evidence  here  to  show  that 
it  is  not  the  real  contract.  This  case  is  within  the  principles  laid 
down  in  Simpson  v.  Bloss  and  Fivaz  v.  Nicholls,  2  C.  B.  501 ;  15 
L.  J.  C.  P.  125.  The  real  question  is,  whether  the  plaintiff  can 
make  out  his  case  without  going  into  the  nature  of  the  society. 
There  is  nothing  illegal  in  the  loan  itself  or  in  the  promise  to  repay 
it ;  nor  is  there  anything  illegal  in  the  purpose  for  which  the  money 
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which  is  borrowed  is  to  be  applied.  Ex  parte  Coltman  ;  Coltman 
V.  Coltman.  If  the  purpose  of  the  transaction  is  illegal,  then  the 
illegality  will  taint  the  whole  of  the  transaction.  But  here  the 
purpose  for  which  the  money  was  lent  was  to  pay  off  a  just  debt 
owed  by  the  borrower.  The  only  illegality  which  can  be  imported 
into  this  case  is  that  the  money  was  borrowed  from  a  society 
consisting  of  more  than  twenty  persons;  but  the  fact  that  the 
money  comes  from  an  illegal  source  cannot  relieve  the  defendants 
from  their  liability  to  repay  it.  When  the  money  has 
come  into  the  hands  of  the  borrower,  the  illegality  (if  *any)  [*  578] 
is  stopped.     The  lending  of  money  is  not  in  itself  illegal. 

[Brett,  M.  B.  The  point  put  against  the  plaintiff  is  that 
the  borrowing  and  lending  of  money  are  both  a  part  of  the  mode 
of  carrying  on  the  business  of  an  illegal  society.] 

This  is  not  a  society  which  requires  to  be  roistered ;  it  is  in  the 
nature  of  a  savings  bank,  and  is  a  means  of  enabling  its  members 
to  save  I  it  is  not  instituted  for  the  purpose  of  carrying  on  a  busi- 
ness the  object  of  which  is  the  acquisition  of  gain.  Smith  v. 
Anderson,  15  Ch.  D.  247,  278;  50  L.  J.  Ch.  39.  It  is 
wrong  to  say  that  the  society  makes  a  profit  by  putting  the  shares 
up  to  auction ;  that  is  merely  a  subsidiary  matter,  and  is  not  the 
object  of  the  society.  The  Queen  v.  Wkitmarsh,  15  Q.  B.  600  ; 
19  L.  J.  Q.  B.  469.  It  haa  been  held  in  the  case  of  Wigfield  v. 
Potter,  45  L.  T.  (K  S.)  612,  that  a  money  club  does  not  require  to 
be  registered  under  the  Companies  Act,  1862,  inasmuch  as  the 
object  for  which  it  is  formed  is  not  the  acquisition  of  gain  within 
the  meaning  of  section  4.  Bear  v.  Bromley,  18  Q.  B.  271 ;  21 
L.  J.  Q.  B,  3j4,  and  Moore  v.  Rawlings,  2  C.  B.  (K  S.)  289 ;  28 
L.  J.  C.  P.  247  were  also  cited. 

Brett,  M.  B.  In  this  case  the  first  point  is,  whether  this 
society  is  an  association  within  the  meaning  of  section  4  of  the 
Companies  Act,  1862,  which  ought  to  have  been  registered.  If  the 
society  is  within  that  section,  inasmuch  as  it  ought  to  have  been 
registered  but  has  not  been  registered,  it  is  a  prohibited  society, 
and  in  that  sense  is  an  illegal  association.  In  order  to  see  whether 
it  is  within  that  section  the  question  must  be  whether  it  fulfils  all 
the  descriptions  of  a  society  mentioned  in  that  section.  The  society 
is  an  association  of  more  than  twenty  persons,  and  so  far  it  comes 
within  the  description.  But  is  it  formed  for  the  purpose  of  carry- 
ing on  any  business,  other  than  the  business  of  banking,  that  has 
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for  its  object  the  acquisition  of  gain  ?  That  must  depend  upon  the 
subject-matter  of  the  business  of  the  society.  Tlie  object  of  the 
society  is  to  form  a  fund  from  which  money  may  be  advanced  to 
enable  shareholders  to  build  or  purchase  a  dwelling-house  or  other 
buildings  real  or  leasehold.  So  far,  therefore,  its  object  is  to  form 
a  fund  from  which  money  may  be  lent  in  order  to  be  spent  in  a 
particular  way :  the  money  is  only  to  be  lent  to  shareholders  or  to 
each  other  upon  approved  personal  security.  Tlie  society  is  there- 
fore formed  to  lend  money.  If  I  lend  money  to  a  person  upon  a 
particular  occasion,  although  he  is  to  pay  interest  until  he  pays 
back  the  sum  lent,  I  am  not  carrying  on  the  business  of  money- 
lending.  But  if  I  form  a  fund  of  a  thousand  pounds,  and  am  will- 
ing to  lend  it  to  a  person  or  any  number  of  persons,  and  as  I  get  it 
back  will  lend  it  to  other  people  upon  interest,  I  am  lending  money, 
so  long  as  I  choose  to  carry  on  that  mode  of  earning  my  livelihood, 
by  successive  operations  for  the  purpose  of  gaining  interest.  That 
becomes  a  business,  because  it  is  done,  not  once,  but  successively, 
and  with  the  intention  of  carrying  it  on  so  long  as  money  may  be 
gained  by  that  operation,  and  is  the  business  of  money-lending. 
So  far  as  this  association  is  concerned,  it  is  formed  for  the  purpose 
of  lending  money,  not  once,  but  by  successive  operations.  It  seems 
to  me,  therefore,  that  the  association  is  formed  for  the  purpose  of  car- 
rying on  the  business  of  money-lending.  But  that  is  not  the  whole  of 
the  description  of  carrying  on  a  business  which  has  for  its  object  the 
acquisition  of  gain ;  it  must  have  for  its  object  the  acquisition  of  gain  by 
a  company,  association,  or  partnership.  Gain  does  not  come  to  a  com- 
pany. If  a  company  is  treated  as  a  concrete  thing,  I  do  not  see  that  it 
gains  anything.  Then  the  section  says,  "  or  by  the  individual  mem- 
bers thereof."  It  may  be  said,  and  in  one  sense  truly,  that  gain  may 
not  be  made  by  some  of  the  members.  It  is  said  that  it  must  be 
made  by  all  of  the  members.  But  if  it  is  said  that  gain  must  be 
acquired  by  every  member,  it  follows  that  no  mutual  association 
can  ever  be  within  the  statute.     That,  however,  was  held  not  to  be 

the  meaning  of  the  section  in  the  case  of  In  re  The  Padstow 
[*  579]   *  Total  Loss  and  Collision  Assurance  Association^  where  a 

mutual  association  of  more  than  twenty  members  was 
formed  to  insure  ships,  not  generally,  but  ships  of  the  individual 
members;  and  that,  it  was  held,  was  not  suflScient  to  take  the 
case  out  of  the  statute.  7%€  Padstow  Association  Case  is  a  bind- 
ing authority  to  show  that  the  mere  fact  of  the  members  dealing 
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among  themselves  does  not  prevent  the  statute  from  applying ;  and 
I  think  that  it  also  shows  that  if  each  member  might  by  the  con- 
stitution of  the  association  acquire  gain,  the  association  is  one  which 
comes  within  the  statute.  The  association,  therefore,  must  be  doing 
something  which  amounts  to  a  business,  and  which  business  taken 
as  a  whole  must  be  producing  gain.  In  this  case  the  members 
may  be  divided  into  borrowing  and  lending  members.  The  gain 
which  is  obtained  by  the  borrowing  members  I  confess  I  do  not 
quite  appreciate.  It  was  said  by  Mr.  Forbes  that  a  member  could 
borrow  money  at  five  per  cent,  instead  of  at  seven  per  cent,  inter- 
est ;  but  a  lending  member,  to  my  mind,  clearly  gains  the  interest 
upon  the  money  which  he  lends.  Then  each  member  of  this 
society  might  be,  not  a  borrowing,  but  a  lending  member,  who  gets 
a  share  of  the  gain  acquired  by  the  society  which  is  carrying  on 
the  business  of  money-lending.  If  that  be  so,  it  is  a  prohibited 
society  within  the  meaning  of  the  statute,  unless  it  is  registered ; 
it  has  not  been  registered,  and  is  therefore  an  illegal  society. 

Then  arises  the  second  question,  whether,  the  society  being 
illegal,  the  plaintifif  can  sue  as  trustee.  If  the  society  cannot  sue 
I  do  not  think  that  the  plaintiff  can  sue,  for  he  can  be  in  no  better 
position  than  the  society  of  which  he  is  the  trustee.  This  depends 
upon  the  question  whether  the  contract  upon  which  he  is  suing  is 
an  illegal  contract  or  not.  It  was  argued  that  the  mere  fact  of  the 
plaintifif  being  the  trustee  of  an  illegal  society  would  prevent  him 
from  recovering  on  behalf  of  the  society  upon  the  contract  of  loan 
of  money  which  the  defendants  have  had.  But  I  am  unable  to 
agree  to  that  proposition.  If  the  objection  had  been  based  merely 
upon  the  fact  of  the  society  being  illegal,  I  should  not  have 
thought  that  that  fact  would  have  made  the  contract  itself  illegal. 
But  if  the  contract  is  illegal,  it  could  not  be  enforced.  The  ques- 
tion therefore  is,  whether  the  contract  is  illegal.  A  contract 
merely  to  lend  money  is  not  in  itself  illegal.  But  the  contract 
here  is  a  contract  by  this  society  to  lend  money  according  to  its 
rules  to  the  person  to  whom  the  rules  allow  it  to  be  lent ;  and  it  is 
lent  upon  the  terms  that  it  is  to  be  repaid  according  to  the  rules 
of  the  society.  It  is  not  therefore  simply  a  loan  of  money  which 
is  to  be  repaid  by  the  borrower ;  but  it  is  a  loan  which  is  made 
under,  by,  and  according  to  the  rules.  The  rules  therefore  are 
made  a  part  of  the  contract,  but  they  are  the  rules  of  a  prohibited 
society.    That,  to  my  mind,  makes  this  contract  an  illegal  con- 
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tract.  In  my  opinion,  therefore,  the  plaintiff  cannot  recover. 
The  case  is  brought  within  the  decision  in  Jennings  y.  Sammand 
which  I  think  was  rightly  decided. 

LiKDLEY,  L.  J.  I  do  not  see  my  way  to  differ  from  the  decision 
of  Mr.  Justice  Mathew,  which  proceeded  upon  the  authority  of  the 
case  of  Jennings  v.  Hammond.  It  is  impossible  to  look  at  the 
rules  of  the  society  which  state  the  object  for  which  it  was  con- 
stituted and  not  see  that  the  object  of  the  society  is  what  the 
rules  state  it  to  be  —  namely,  to  turn  the  members  into  a  money- 
lending  society  —  and  it  is  known  how  that  is  worked  out  in 
practice.  It  is  extremely  difficult  to  say  that  the  society  is  not 
formed  for  the  purpose  of  carrying  on  a  business  that  has  for  its 
object  the  acquisition  of  gain.  Then  it  is  said  that  it  was  not 
formed  for  the  purpose  of  acquiring  gain  within  the  meaning 
of  section  4.  The  meaning  of  *'  acquisition  of  gain  by  the  indi- 
vidual members  thereof"  turns  upon  the  mode  in  which  that 
language  has  been  construed  in  the  cases.  The  present  case 
is  governed  in  principle  by  the  decision  in  the  Padstow  Cctse,  and 
it  would  be  splitting  straws  to  attempt  to  draw  any  distinction 
between  the  two  cases.  Next,  the  action  is  in  form  brought  upon 
a  promissory  note.  There  is  nothing  illegal  in  that;  but  the 
plaintiff  is  the  trustee  of  a  prohibited  society,  and  one  which 
[*  580]  is  prevented  from  doing  that  which  the  law  *  says  it  shall 
not  do ;  and,  as  in  the  case  of  Jennings  v,  Hammond,  I  do 
not  see  how  that  difficulty  is  to  be  got  over.  The  society  here  is 
attempting  to  do  the  very  thing  which  it  was  formed  to  do,  but 
which  the  Act  of  Parliament  says  that  it  shall  not  do.  The  appeal 
must  therefore  be  dismissed. 

Fry,  L.  J.  I  am  entirely  of  the  same  opinion.  The  first 
inquiry  is,  whether  this  is  an  association  which  requires  to  be 
registered,  within  the  meaning  of  section  4.  An  association 
within  that  section  if  not  registered  is  illegal.  The  constitution 
of  this  company  results  in  this,  that  some  of  its  members  may 
become  borrowing  members  of  the  fund  which  is  formed  by  the 
contributions  of  the  members.  Some  of  these  members  would 
become  borrowing  members  at  an  early  day  and  others  at  a  late 
day.  The  first  member  who  receives  £100  from  the  association 
would  pay  £119  in  all,  and  would  get  the  use  of  £100  for  nearly 
seven  years,  whereas  the  last  member  would  receive  £100  in  return 
for  £84,  which  he  has  paid  as  monthly  contributions,  and  not  have 
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the  use  of  the  money.  The  one  member  gains  the  use  of  the 
money  upon  reasonable  terms,  whilst  the  other  gains  the  interest 
which  is  paid.  That  seems  to  me  to  be  the  result  of  the  compli- 
cated machinery  of  the  society.  It  seems  to  me  that  there  is 
"gain"  within  the  meaning  of  the  word  used  in  section  4,  and 
that  it  is  plain  that  a  member  who  does  not  become  a  borrowing 
member  until  a  late  period  in  the  history  of  the  association  has 
derived  gain  by  the  storing  up  of  the  interest  which  is  paid  by  a 
borrowing  member.  It  would  appear  to  me  to  be  a  serious  ques- 
tion whether  gain  can  be  said  to  have  been  received  by  the 
association,  and  I  agree  that  it  does  not  appear  that  the  associa- 
tion has  gained  anything.  That  point,  however,  has  been  deter- 
mined by  the  decision  in  the  Padstow  Case,  It  is  therefore  obvious 
that  the  whole  gain  is  that  which  results  from  the  common 
contributions  of  the  members,  some  of  whom  might  not  gain 
anything.  But  the  decision  of  the  Court  of  Appeal  proceeded 
upon  the  principle  that  the  acquisition  of  gain  by  each  member 
was  enough  to  bring  the  case  within  the  words  of  the  Act 

I  observe  that  the  Master  of  the  Eolls  in  the  Padstow  Case 
expresses  the  view  that  we  ought  so  to  construe  the  Act  as  fairly 
and  properly  to  carry  out  its  provisions  without  a  too  minute  or 
hypercritical  consideration  of  its  terms.  I  entirely  agree  with  that 
view.  That  case  is  conclusive  upon  the  first  point  that  this  is  an 
illegal  association.  If,  therefore,  this  is  an  illegal  association, 
it  is  plain  that  the  business  is  an  illegal  business.  This  question 
has  been  the  subject  of  decision  in  the  case  of  In  re  The  South 
Wales  Atlantic  Steamship  Company,  where  the  Court  of  Appeal 
held  the  business  there  was  illegal  because  the  association  was 
illegal.  If  the  business  is  illegal,  it  follows  that  every  contract 
which  is  made  for  the  purpose  of  carrying  on  that  business  must 
be  illegal.  The  defendants  here  became  members  of  this  society 
for  the  purpose  of  borrowing  money;  and  it  is  plain  that  that 
alone  was  a  step  in  the  carrying  on  of  the  business  of  the  associa- 
tion. The  transaction,  being  one  which  was  entered  into  by  the 
members  for  the  purpose  of  carrying  on  the  illegal  business  of  the 
association,  is  therefore  an  illegal  transaction.  With  regard  to 
the  other  question,  the  action  is  in  fact  brought  on  behalf  of  the 
association  to  enforce  a  transaction  which  was  carried  on  by  an 
illegal  association.  Every  step  was  an  illegal  one,  and  every  mem- 
ber was  joining  in  an  illegal  act.     I  think  that  the  decision  in  the 
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case  of  Jennings  v.  Hammond  was  entirely  correct,  and  this  appeal 
must  therefore  be  dismissed.  Appeal  dismissed. 

ENGLISH  NOTES. 

It  must  be  confessed  that  the  distinction  is  very  fine  between  the 
principal  case  and  the  case  of  Smith  v.  Anderson  (C.  A.  1880),  15  Ch. 
D.  247,  50  L.  J.  Cb.  39,  43  L.  T.  329,  29  W.  R.  21.  There  a  deed  was 
entered  into  between  a  small  number  of  persons  as  trustees  on  the  one 
part  and  a  covenantee  on  behalf  of  the  holders  of  certificates  (who 
became  numerous)  on  the  other  part.  The  deed  recited  that  stock 
and  debentures  of  certain  telegraph  companies  had  been  transferred 
to  the  trustees  to  be  held  in  trust  for  division  of  the  net  interest  and 
dividends  amongst  the  certificate  holders.  The  trustees  were  to  have 
a  discretion  to  sell  the  securities.  Meetings  of  the  certificate  holders 
were  to  be  called  once  a  year  to  receive  a  report,  to  appoint  auditors, 
and  to  supply  any  vacancies  in  the  body  of  trustees.  The  Court  of 
Appeal  held,  reversing  the  judgment  of  The  Master  of  the  Kolls 
(Sir  G.  Jessel)  that  the  certificate-holders  did  not  form  a  body  which 
(under  section  4  of  the  Companies  Act  1862)  was  illegal  for  want  of 
registration.  The  case  of  Smith  v.  Anderson  was  followed  by  the 
Court  of  Appeal  in  Be  Siddall  (1885),  29  Ch.  D.  1,  54  L.  J.  Ch.  682, 
52  L.  T.  114,  33  W.  R.  509,  where  an  association  of  more  than  twenty 
persons  for  the  purpose  of  purchasing  land  and  laying  it  out  in  allot- 
ments amongst  the  members  was  held  not  to  be  within  the  prohibition 
of  the  section. 

It  has  been  held  that  an  association  projected  by  less  than  twenty 
persons,  but  subsequently  increasing  in  number,  comes  within  the 
prohibition  of  section  4  of  the  Act  of  1862,  as  soon  as  it  consists  of 
more  than  twenty  persons:  In  re  Thomas,  Ex  parte  Poppleton 
(1884),  14  Q.  B.  D.  379,  54  L.  J.  Q.  B.  336,  51  L.  T.  602,  33  W.  R.  583. 

Where  seven  persons,  partners  in  a  commercial  firm,  have  agreed  to 
form  themselves  into  a  Company,  not  for  the  purpose  of  carrying  on 
business,  but  in  order  to  be  registered  for  winding  up  under  the  7th 
part  of  the  Act,  such  a  company  is  not  a  '^company  duly  constituted 
by  law"  so  as  to  be  within  section  180  of  the  Act;  and  cannot  there- 
fore be  registered  under  that  section :  R,  v.  Registrar  of  Joint  Stock 
Companies,  Ex  paHe  Johnston  (28  July,  1891),  1891,  2  Q.  B.  598. 
61  L.  J.  Q.  B.  3,  ^h  L.  T.  392,  39  W.  R.  708. 

In  order  to  give  the  Court  jurisdiction,  under  Part  8  of  the  Act  (for 
the  winding  up  of  unregistered  companies),  there  must,  at  the  time  of 
the  application,  be  the  required  number,  that  is,  more  than  seven  per- 
sons, who  are  actually  members :  In  re  Bowling  &  Welhi/s  Contract 
(C.  A.  14  Mar.  1895))  1896,  1  Ch.  663;  64  L.  J.  Ch.  427;  72  L.  T. 
411;  43W.  B.  417. 
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AMERICAN  NOTES. 
Lending  money  is  "business"  within  the  prohibition  of  Sunday  laws. 
Troeicert  v.  Decker,  51  Wisconsin,  46 ;  Meader  v.  WhiUf  66  Maine,  90. 


Section  II.  —  ProspecticSf  Memorandum^  and  Articles. 

No.  25.  — SULLIVAN  v.   MITCALFE. 
(c.  A.  1880. 

RULE. 

Every  contract  relating  to  the  formation  of  a  company, 
or  to  its  capital,  property,  or  business  when  formed,  or  to 
the  position,  pecuniary  or  otherwise,  in  regard  to  the 
company,  or  its  promoters  or  vendors,  or  of  the  directors  or 
other  officers  of  the  company,  and  which  may  affect  the 
judgment  of  a  person  invited  to  take  shares,  must  be  dis- 
closed under  section  38  of  the  Companies  Act,  1867,  if  one 
of  the  parties  to  the  contract  is,  at  the  date  of  the  contract, 
or  subsequently  becomes  a  promoter,  director,  or  trustee  of 
the  company. 

Sullivan  v.  Mitoalfe. 

5  C.  P.  D.  455-480  (s.  c.  49  L.  J.  C.  P.  815 ;  44  L.  T.  8 ;  29  W.  R.  181. 

Company,  —  Prospectus,  —  Concealment,  —  Duty  of  Disclosure,  —  Companies 

Act,  1867,  s,  38. 

B.  and  C,  being  possessed  of  a  patent,  agreed  to  sell  it  to  a  company  [455] 
for  £56,000,  but  by  a  series  of  contracts  it  was  arranged  that  only  £2000 
out  of  that  sum  should  be  retained  by  them  for  their  own  use,  and  that  £54,000 
should  be  divided  between  the  promoters  of  the  company.  The  prospectus, 
issued  on  behalf  of  the  company,  did  not  mention  the  contracts  relating  to  the 
disposal  of  the  purchase-money  of  the  patent.  The  defendants  were  promoters 
and  directors  of  the  company.  The  plaintiff  subscribed  for  shares,  but  he 
afterwards  sued  the  defendants  to  recover  the  price  of  the  shares  subscribed 
for  by  him :  — 

Held,  upon  demurrer,  by  Bagoallat  and  Thesioer,  L  JJ.  (Bramwell, 
L.  J.,  dissenting),  that  the  contracts  as  to  the  disposal  of  the  purchase-money 
of  the  patent  ought  to  have  been  specified  in  the  prospectus  pursuant  to  the 
Companies  Act,  1867,  s.  38,  and  that  the  defendants  were  liable  to  the  plaintiff 
for  the  price  of  his  shares. 
VOL.  VII.  —  32 
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Appeals  of  the  defendants,  Peele  and  Brown,  from  orders  of 
Grove,  J.,  overruling  demurrers. 

The  allegations  contained  in  the  statement  of  claim  and  the 
arguments  are  sufl&ciently  set  forth  in  the  judgments  of  the  Lords 

Justices. 
[*456]      *reb.   19.  Collins,  Q.  C,  and  Seward  Brice,  for  the 
plaintiff. 
Harrison,  Q.  C. ,  and  Bray,  for  the  defendant  Peele. 
Talfourd  Salter,  Q.C.,  for  the  defendant  Brown. 

Cut,  adv,  vult 

June  30.     The  following  judgments  were  delivered. 

Thesiger,  L.  J.^  This  appeal  raises  the  question  whether  upon 
demurrer  certain  contracts  set  forth  in  a  statement  of  claim  ought 
or  ought  not  to  be  held  to  come  within  &  38  of  the  Companies 
Act,  1867.2 

Shortly  stated,  the  contracts  compose  a  series  of  arrangements 
made  by  parties  to  the  formation  of  a  joint  stock  company,  and 
having  for  their  object  its  formation.  They  are  contracts,  from 
which,  when  disclosed,  it  would  be  reasonably  inferred,  that  what 
was  purchased  by  the  company  when  formed  was  of  far  less  value 
than  the  sum  which  was  actually  paid  by  the  company  for  it,  that 
the  company's  capital  had  been  or  was  to  be  expended  principally 
in  indirect  payments  to  the  promoters  of  the  company  and  persons 
connected  with  them  other  than  the  real  vendors  to  the  company, 
and  but  little  in  the  real  bond  fide  purchase  of  that  which  was  to 
constitute  the  subject  of  the  company's  business,  that  some  at  least 
of  the  persons  who,  by  prospectus  invited  the  public  to  take  shares 
in  the  company,  held  such  a  position  in  regard  to  its  formation 
and  in  connection  with  the  vendors  and  promoters  as  to  make  their 
interests  and  the  interests  of  ordinary  subscribers  for  shares  in  the 
company  by  no  means  the  same,  and,  finally,  that  the  company 

1  This  judgment  waa  read  by  Bag-  whether  subject  to  adoption  by  the  direo- 
OALLAY,  L.J.  tora  or  the  company  or  otherwise;  and 

2  By  the  Companies  Act,  1867  (30  &  31  any  prospectus  or  notice  not  specifying 
Vict.  c.  131),  s.  38,  "Every  prospectus  of  the  same  shall  be  deemed  fraudulent  on 
a  company,  and  every  notice  inviting  per-  the  part  of  the  promoters,  directors,  and 
sons  to  subscribe  for  shares  in  any  joint  officers  of  the  company  knowingly  issuing 
stock  company,  shall  specify  the  dates  and  the  same,  as  regards  any  person  taking 
the  names  of  the  parties  to  any  contract  shares  in  the  company  on  the  faith  of  such 
entered  into  by  the  company,  or  the  pro-  prospectus,  unless  he  shall  have  had  notice 
moters,  directors,  or  trustees  thereof,  be-  of  such  contract." 

fore  the  issue  of  such  prospectus  or  notice, 
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itself  was  one  in  which  no  prudent  man  with  knowledge  of  these 
facts,    and    trusting   to   the   success  of   the    undertaking  alone, 
would  be  likelj  to  embark  his  money  in  sharea     On  the 
♦other  hand,  assuming  the  company  formed,  and  the  pur-  [•457] 
chase,  which  was  the  object  of  its  formation,  carried  out, 
there  was  nothing  in  any  of  the  contracts  other  than  the  one  which 
was  in  fact  disclosed,  which  bound  or  directly  affected  the  company 
or  its  property,  nothing  which  by  adoption  or  otherwise  could 
impose  any  burden  or  obligation,  any  loss  or  liability  upon  it, 
nothing  which  made  the  value  of  its  shares  intrinsically  greater  or 
less.     Under  these  circumstances  we  are  brought  face  to  face  with 
two  opposing  views  of  the  meaning  of  the  section  to  be  construed. 
The  one,  shortly  expressed  by  Bramwell,  Lr  J.,  in  Twycross  v. 
Grant,  2  C.  P.  D.  469,  497,  499;  46  K   J.   C.   P.  636,  649,  652, 
to  the  effect  that  only  those  contracts  are  meant  "  which  affect  the 
company,  which  put  an  obligation  on  it.  Whether  with  or  without 
some  benefit  attached, "  and  again  "  contracts  binding  on  the  com- 
pany or  contracts  which  they  have  power  to  reject, '  and  expanded 
by  Kelly,  C.  B.  ,  in  his  judgment  in  the  same  case  at  p.  506,  where 
he  says  "  that  a  contract  to  be  within  the  provision  must  have  been 
made  with  the  company  if  it  has  been  formed,  and  if  not,  with  the 
promoters  or  the  directors  or  the  trustees,  representing  or  purporting 
to  Act  on  behalf  of  the  future  company,  and  with  the  intent  that 
the  company  when  formed  shall  execute  a  corresponding  contract, 
and  so  in  effect  ratify  the  Act  done  by  the  promoters  or  other  body 
of  persons  mentioned  before  its  formation;  also  that  it  must  be 
such  as  to  impose,  or  be  intended  to  impose  a  burden,  or  obliga- 
tion, or  a  loss,  or  a  liability  upon  the  company,  which  would 
affect  the  value  of  the  shares  in  the  hands  of  a  purchaser.  *     The 
other  view  is  stated  by  Brett,  K  J.,  in  Oover's  Case,  1  Ch.  D. 
182,  200 ;  45  L.  J.  Ch.  83,  94,  in  the  following  terms :  "  I  come 
to  the  conclusion  that  it,*  s.   38,  "includes  every  contract  made 
before  the  issue  of  the  prospectus,  the  knowledge  of  which  might 
have  an  effect  upon  a  reasonable  subscriber  for  shares  in  determin- 
ing him  to  give  or  withhold  faith  in  the  promoter,  director,  or 
trustee  issuing  the  prospectus,  whether  such  contract  was  made  by 
such  promoter,  director,  or  trustee  before  or  after  he  became  a  pro- 
moter, director,  or  trustee,  and  whether  or  not  such  contract  was 
made  on  behalf  of,  or  so  as  if  adopted  to  impose  a  liability  on,  the 
company. '     The  arguments  for  and  against  these  opposing  views 
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have  been  so  elaborately  set  forth  and  discussed  in  the 
[*458]  judgments  in   Twy cross  *v.  Grant,  both  in  the  Common 

Pleas  Division  and  in  the  Court  of  Appeal,  that  it  would 
serve  no  useful  purpose  if  I  were  to  recapitulate  them.  I  shall 
content  myself  by  stating  generally  the  grounds,  upon  which 
I  feel  myself  compelled  to  adopt  a  wider  construction  of  the  section 
than  that  which  the  former  of  the  two  views  allows. 

I  am  not  myself  much  impressed  by  the  argument  founded  upon 
a  presumption  of  the  mischief  for  which  the  section  was  intended 
to  provide  a  remedy,  not  because  I  do  not  accede  to  the  principle, 
to  adopt  the  language  of  Brett,  L.  J.,  in  Governs  Case,  that  the 
enactments  being  remedial  must  be  so  construed  as  to  give  the 
most  complete  remedy  which  the  phraseology  will  permit,  but 
because  there  appears  to  me  to  be  considerable  uncertainty  as  to 
what  was  the  particular  mischief  for  which  the  enactment  was  in- 
tended to  provide  a  remedy.  No  one  can  doubt  that  it  was  intended 
to  give  to  persons  invited  by  prospectuses  or  notices  to  become  share- 
holders in  companies  some  greater  protection  than  they  possessed 
before ;  but  whether  such  protection  was  merely  directed  to  prevent 
the  concealment  from  such  persons  of  contracts  of  the  description  of 
that,  which  was  concealed  in  the  well  known  case  of  Overend,  Gur- 
neyy  &  Co. ,  Limited,  L.  R,  2  H.  L.  325 ;  6  R  C.  879,  a  contract  which 
had  a  most  direct  and  most  material  bearing  upon  the  position  of  the 
company  and  the  value  of  its  shares ;  or  whether  it  was  intended 
to  enforce  also  the  disclosure  of  all  the  arrangements  preceding  the 
formation  of  a  company  made  by  the  parties  concerned  in  its  for- 
mation, whether  they  directly  affect  the  position  of  the  company  or 
not,  is  a  matter  which  from  no  source  properly  open  to  us  can  be 
satisfactorily  solved.  In  this  state  of  circumstances  any  d  priori 
argument  drawn  from  the  supposed  intention  of  the  Legislature  is 
as  likely  to  mislead  as  to  assist.  What  particular  contracts  are  or 
are  not  comprised  in  the  enactment,  and  what  are  the  conditions 
under  which  they  are  or  need  not  to  be  disclosed,  are  questions 
which  fall  to  be  determined  upon  the  language  of  the  enactment 
itself,  with  no  other  guide  for  its  construction  than  is  afforded  by 
the  admitted  general  intention  of  the  Legislature,  and  the  ordinary 
rules  which  govern   the  Courts  in  the  interpretation  of  statutes 

and  written  instrumenta 
[♦459]      *The  heading  of  the  two  sections,  of  which  s.  38  is  one, 

has  been  sometimes  relied  on  by  those  who  support  the 
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more  limited  meaning  of  the  term  "  contracts"  used  in  s.  38,  but 
the  argument  derived  from  it  is,  in  my  opinion,  at  best  so  slight 
as  to  be  practically  worthless. 

As  regards  the  section  itself,  this  much  must  be  admitted,  as  it 
has  been,  either  in  express  terms  or  impliedly  by  every  Judge  who 
has  had  to  consider  the  meaning  of  the  section,  —  viz. ,  that  the 
words  *  contract  entered  into  by  the  company  or  the  promoters, 
directors,  or  trustees  thereof  "  are  so  general  that  they  must  neces- 
sarily receive  some  qualification.  Starting  then  with  this  premise, 
I  must  confess  that  from  the  mere  language  of  the  section,  any  more 
than  from  the  presumed  intention  of  the  Legislature,  I  cannot  col- 
lect with  any  sufi&cient  certainty  what  that  qualification  is.  As 
a  mere  matter  of  interpretation  imaffected  by  any  rule  of  con- 
struction, the  section  appears  to  me  capable  of  being  read  in  such 
a  manner  as  to  bear  either  the  wider  or  the  narrower  interpretation 
which  has  been  put  upon  it,  and  the  arguments  in  favour  of  the 
one  and  the  other  interpretation  appear  to  me  almost  equally 
balanced.  Under  such  circumstances,  even  if  there  were  no  rule 
of  construction  guiding  me  to  the  same  result,  I  should  feel  myself 
compelled  by  the  preponderating  weight  of  judicial  authority, 
which,  putting  aside  Gover's  Case,  1  Ch.  D.  182;  45  L.  J.  Ch. 
83,  which  is  claimed  by  the  advocates  of  both  interpretations,  is  to 
be  found  in  favour  of  the  wider  interpretation  in  Cornell  v.  Hay, 
L.  R ,  8  C.  P.  328 ;  42  K  J.  C.  P.  136,  in  Charlton  v.  Hay,  31 
L  T.  (N.s.)  437,  and  in  Twycrosa  v.  Grant,  2  C.  P.  D.  469;  46 
L.  J.  C.  P.  636.  But  independently  of  authority,  and  assuming 
the  language  of  the  section  to  be  as  uncertain  as  I  have  stated  that 
in  my  opinion  it  is,  I  feel  equally  bound  to  adopt  the  wider  inter- 
pretation, upon  what  I  think  ought  to  be  adopted  as  a  rule  of 
construction  in  such  a  case,  —  viz. ,  that  when  from  the  nature  of 
the  provision  contained  in  an  Act  of  Parliament  it  is  clear  that  a 
restriction  must  be  put  upon  the  ordinary  and  literal  signification 
of  some  word  or  expression,  and  it  is  uncertain  from  anything  to 
be  found  in  the  Act  itself,  or  in  the  circumstances  judicially 
cognisable  under  which  the  provision  was  inserted,  what 
the  exact  character  and  exteat  of  that  restriction  *is,  it  [*460] 
is  the  duty  of  the  Courts  to  put  no  greater  restriction  than 
the  nature  of  the  provision  and  the  subject-matter  to  which  it 
relates  necessarily  impose.  Applying  this  rule  in  its  utmost 
strictness  to  the  construction  of  the  section  in  question,  it  might 
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be  said  that  all  contracts  must  be  disclosed  in  a  prospectus  invit- 
ing persons  to  take  shares  in  a  company,  at  the  peril  at  least  of  an 
action  if  they  are  not,  which  relate  to  the  formation  of  the  com* 
pany  or  to  its  capital,  property,  or  business  when  formed,  or  to  the 
position,  pecuniary  or  otherwise,  in  regard  to  the  company  or  its 
promoters  or  vendors,  of  the  directors  or  other  officers  of  the  com- 
pany, provided  that  one  of  the  parties  to  such  contracts  is  a  person 
who  at  its  date  or  subsequently  becomes  a  promoter,  director,  or 
trustee  of  the  company.  If  it  be  urged  against  such  a  wide  con- 
struction of  the  section  that  contracts  wholly  immaterial  to  be 
disclosed  would  thereby  be  brought  within  its  provisions,  the 
answer  may  be  given  that  no  consequence  follows  the  omission  to 
disclose  in  a  prospectus  any  contract  except  in  favour  of  a  person 
taking  shares  on  the  faith  of  such  prospectus,  and  that  giving  a 
reasonable  meaning  to  this  not  very  happily  worded  expression  no 
person  can  be  said  to  have  taken  shares  on  the  faith  of  a  prospectus 
except  a  person  who  can  prove  to  the  satisfaction  of  a  jury  that  he 
took  his  shares  on  the  faith  of  there  being  no  such  contract  as  that 
omitted  to  be  disclosed,  and  that  if  such  contract  had  been  dis- 
closed to  him  he  would  not  have  taken  his  shares.  This  is  in 
substance  the  answer  given  to  the  objection  by  Cockburn,  C.  J. ,  in 
Twycross  v.  Grant,  2  C.  P.  D.  469,  at  p.  531,  and  the  practical 
effect  of  this  view  of  the  section  would  be,  that  a  prospectus  might, 
with  safety  to  those  issuing  it,  omit  the  mention  of  all  contracts 
except  such  as  might  be  reasonably  said  to  be  material  to  be  known 
to  persons  invited  to  take  shares  in  order  to  enable  them  to  form  a 
judgment  as  to  the  policy  of  so  doing.  But  this  view  is  no  doubt 
open  to  the  criticism  that  it  supposes  the  Legislature  to  have  in  the 
early  part  of  the  section  directed  the  disclosure  of  contracts,  which, 
if  disclosed,  would  be  so  to  no  useful  purpose,  and  if  omitted  to  be 
disclosed,  would  be  so  with  impunity.  I  am,  therefore,  content  to 
put  the  condition,  which  would  otherwise  attach  only  to  the  remedy 

for  non-disclosure  of  a  contract  as  a  further  limitation 
[•  461]  *  or  restriction  upon  the  generality  of  the  description  of  the 

contract  itself,  and  to  adopt  the  view  that  every  contract  re- 
lating to  the  formation  of  a  company,  or  to  its  capital,  property,  or 
business  when  formed,  or  to  the  position,  pecuniary  or  otherwise, 
in  regard  to  the  company,  or  its  promoters  or  vendors,  of  the  direc- 
tors or  other  officers  of  the  company,  and  which  is  material  to  be 
made  known  to  persons  invited  to  take  shares  in  order  to  enable 
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them  to  form  a  judgment  as  to  the  policy  of  so  doing,  is  a  contract 
within  the  meaning  of  s.  38  of  the  Companies  Act,  1867,  and  as  such 
must  be  disclosed  under  the  circumstances  and  to  the  extent  which 
the  section  points  out,  provided  that  one  of  the  parties  to  it  is  at 
its  date,  or  subsequently  becomes,  a  promoter,  director,  or  trustee 
of  the  company.  I  cannot,  as  a  matter  of  law,  and  upon  demurrer, 
say  that  any  of  the  contracts  set  out  in  the  statement  of  claim  are 
not  such  as  may  reasonably  be  found  by  a  jury  to  come  within 
this  definition,  and  I  am  therefore  of  opinion  that  the  judgment  of 
Grove,  J.,  overruling  the  demurrer  was  right  and  should  be 
affirmed. 

Baggallat,  L.  J.  The  substantial  question  which  we  have  to 
determine  upon  the  present  appeal  is,  what  contracts,  or  rather 
what  classes  of  contracts,  are  within  the  provisions  of  the  38th 
section  of  the  Companies  Act  of  1867.  Upon  this  question  there 
has  been  considerable  difference  of  judicial  opinion;  and  in  the 
case  of  TwycToss  v.  Grant,  2  C.  P.  D.  469;  46  L.  J.  C.  P.  636, 
which  is  the  only  case  in  which  the  question  has  hitherto  come 
directly  under  the  consideration  of  the  Court  of  Appeal,  the  Judges 
then  constituting  the  Comt  were  equally  divided  in  opinion.  On 
the  present  occasion,  the  question  is  raised  by  demurrer,  and  con- 
sequently in  the  simplest  possible  form,  as  it  is  in  no  respect 
complicated  by  conflicting  statements  of  fact;  the  allegations  in 
the  statement  of  claim  must  for  the  purposes  of  the  appeal  be 
assumed  to  be  true. 

The  facts  of  the  case,  with  which  we  have  to  deal,  are  as 
follows :  The  Diamond  Fuel  Company,  Limited,  was  registered  on 
the  27th  of  January,  1873,  under  the  Companies  Acts,  1862  and 
1867,  and  thereupon  a  prospectus  was  issued  by  the  defendants, 
other  than  the  company,  inviting  the  public  to  subscribe 
for  shares.  The  *  prospectus  so  issued  contained  the  f ol-  [*  462] 
lowing,  amongst  other  statements ;  that  the  company  was 
formed  for  the  purpose  of  purchasing  the  patents  of  Mr.  David 
Barker  for  improvements  in  the  manufacture  of  artificial  fuel,  and 
of  acquiring  and  developing  the  works  of  such  manufacture  as  then 
carried  on  by  Messrs.  Barker  &  Clare  at  Stratford,  in  Essex ;  that 
a  provisional  agreement  had  been  entered  into  with  the  proprietors 
of  the  patents  for  the  purchase  of  all  their  patent  rights  in  the 
United  Kingdom  and  abroad,  together  with  the  presses,  works, 
machinery,  plant,  stock,  &a,  at  Stratford,  for  the  sum  of  £15,000 
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in  cash  and  8200  fully  paid-up  shares  of  £5  each ;  and  that  the 
only  contract  entered  into  was  dated  the  15th  of  November,  1872, 
and  was  between  David  Barker  and  Thomas  Deykin  Clare  of  the 
one  part,  and  Francis  Lambe  Price,  on  behalf  of  the  company,  of 
the  other  part,  which  might  be  inspected  at  the  office  of  the  com- 
pany. The  contract  so  referred  to  was  the  provisional  agreement 
mentioned  in  the  prospectus,  and  was  to  the  effect  that  the  said 
Francis  Lambe  Price  should  purchase  the  patents  as  trustee  for 
and  on  behalf  of  the  company,  and  that  the  company  should  adopt 
such  purchase  immediately  after  its  registration.  The  plaintiff 
subscribed  for  200  shares  in  the  company,  and  paid  to  the  com- 
pany the  full  amount  thereof,  namely,  the  sum  of  £1000.  On  the 
9th  of  September,  1878,  he  commenced  the  present  action  to 
recover  the  amount  so  paid  by  him,  upon  the  ground  that  he  took 
the  shares  on  the  faith  of  the  prospectus  issued  by  the  defendants, 
and  that  such  prospectus  was  as  against  him  fraudulent  within  the 
intent  and  meaning  of  the  38th  section  of  the  Companies  Act  of 
1867,  by  reason  of  certain  contracts,  which  had  been  entered  into 
by  the  promoters  of  the  company  before  the  issue  of  the  prospectus, 
not  being  specified  in  it 

The  more  important  allegations  in  the  plaintiff's  statement  of 
claim  are  to  the  following  effect :  that  the  defendants,  other  than 
the  company,  issued  the  prospectus  already  referred  to,  and  were 
at  the  time  of  such  issue  promoters  and  directors  of  the  company ; 
that  although  the  amount  made  payable  to  Barker  and  Clare  under 
the  contract  of  the  15th  of  November,  1872,  for  the  purchase  of  the 
patent  was  the  sum  of  £56,000,  £2000  only  of  that  sum  was 
[*  463]  to  be  retained  by  them  for  their  own  benefit,  and  that  *  under 
a  series  of  contracts  entered  into  by  the  promoters  and 
directors,  which  it  is  unnecessary  now  to  specify  in  detail,  the  bal- 
ance of  £54,000  was  to  be  divided  between  all  or  some  of  the 
promoters  of  the  company,  and  that  at  the  time  of  issuing  the 
prospectus  the  defendants  were  well  aware  that  these  contracts  had 
been  entered  into,  and  had  omitted  to  specify  them  in  the  pro- 
spectusL  The  allegations  are  to  some  extent  wanting  in  precision 
as  to  the  parties  between  whom  and  in  what  proportions  the 
£54.000  were  to  be  divided;  but  £3900  are  stated  to  have  been 
paid  to  the  defendant  Mitcalfe  and  £5000  to  a  person  named 
Parry,  and  the  remainder  to  have  been  ilivided  between  persons 
referred  to  as  *  the  others  of  the  said  parties,'  which  words,  by 
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reference  to  the  9th  paragraph,  indicate  the  persons  mentioned  in 
the  previous  paragraphs  as  having  been  engaged  in  forming  and 
promoting  the  company,  including  all  the  defendants.  What  we 
have  then  to  decide  is,  whether  the  contracts  so  omitted  from  the 
prospectus  ought  to  have  been  specified  in  it 

The  very  general  terms  in  which  the  38th  section  of  the  Act  of 
1867  is  expressed,  have  been  the  subject  of  comment  by  all  the 
Judges  who  have  been  called  upon  to  consider  it,  and  their 
opinions,  as  reported,  have  been  for  the  most  part  introduced  by 
observations  to  the  effect  that  the  language  of  the  section  is  so 
general  that  it  cannot  be  literally  construed,  and  that  some  limita- 
tion must  consequently  be  put  upon  it  In  its  earlier  portion  it 
directs  that  every  prospectus  of  a  company  and  every  notice  invit- 
ing persons  to  subscribe  for  shares  in  any  joint  stock  company, 
shall  specify  the  dates  and  the  names  of  the  parties  to  any  con- 
tract entered  into  by  the  company,  or  the  promoters,  directors,  or 
trustees  thereof,  before  the  issue  of  any  such  prospectus  or  notice, 
whether  subject  to  adoption  by  the  directors  or  the  company  or 
otherwise;  and  the  second  portion  of  the  section  discloses  the 
consequences  which  are  to  ensue  if  these  directions  are  disobeyed. 
Now  the  words,  "  any  contract  entered  into  by  the  company  or 
the  promoters,  directors,  or  trustees  thereof  before  the  issue  of  the 
prospectus  or  notice,*  taken  by  themselves,  are  in  every  respect 
unlimited ;  but  is  not  the  necessary  limitation  to  be  found  in  the 
context?  The  contract  referred  to,  whatever  may  be  its  limited 
meaning,  is  to  be  specified  in  every  prospectus  or  notice 
*  issued  for  the  purpose  of  inviting  persons  to  subscribe  for  [*  464] 
shares.  Why  should  provision  be  made  for  its  being  speci- 
fied in  every  prospectus  or  notice  issued  for  this  purpose,  whilst  no 
provision  is  made  for  its  being  specified  in  any  prospectus  or  notice 
issued  for  any  other  purpose,  unless  it  was  the  intention  of  the 
Legislature  to  afford  some  protection  to  or  to  confer  some  benefit 
upon  persons  who  might  be  likely  to  respond  to  the  invitations  so 
given  to  them  ?  And  if  such  was  the  intentipn  of  the  Legislature 
it  is  difficult  to  suggest  any  other  class  of  contracts  as  being  within 
its  contemplation  than  such  as,  if  made  known  to  a  person  reading 
the  prospectus  or  notice,  would  be  likely  to  influence  him  in  deter- 
mining whether  he  would  or  would  not  become  a  shareholder  in 
the  projected  company.  Here,  then,  is  at  least  a  suggestion  of  the 
limitation  which  should  be  put  upon  the  words  "  any  contract" 
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But  let  us  pass  on  to  a  consideration  of  the  second  portion  of 
the  section ;  it  enacts  that  a  prospectus  or  notice,  which  shall  not 
specify  any  contract  which  by  the  first  portion  of  the  section  is 
directed  to  be  specified,  shall  be  deemed  fraudulent  on  the  part  of 
the  promoters,  directors,  and  officers  of  the  company,  knowingly 
issuing  the  same,  as  regards  any  person  taking  shares  in  the  com- 
pany on  the  faith  of  the  prospectus,  unless  he  shall  have  had 
notice  of  the  omitted  contract.  Now  it  appears  to  me  that,  in  this 
second  portion  of  the  section,  there  is  the  most  marked  confirma- 
tion of  the  view  which  I  have  mentioned  as  being  suggested  by 
the  first,  namely,  that  the  Legislature  intended  by  its  provisions  to 
aflford  a  substantial  protection  to  persons  who  might  be  invited  by 
a  prospectus  or  notice  to  subscribe  for  shares ;  for  having,  in  the 
the  first  portion  of  the  section,  given  directions  which  might  or 
might  not  be  obeyed,  it  has  in  the  second  provided  that  any 
omission  to  obey  such  directions  shall  be  availed  of,  for  their  own 
benefit,  by  one  class  of  persons  only,  namely,  by  persons  who  have 
taken  shares  in  the  company ;  and  of  such  class  by  those  only  who 
have  taken  them  upon  the  faith  of  the  prospectus  or  notice  from 
which  the  contract  has  been  omitted,  and  who  have  had  no  notice 
of  the  contract  from  any  other  source ;  and  this  limitation  of  the 
class  of  shareholders  who  are  to  be  entitled  to  the  protection  of  the 
statutory  provision  has  in  my  opinion  an  important  bearing  upon 

the  construction  to  be  put  upon  the  section,  for  if  it  was 
[*  465]  the  *  intention  of  the  Legislature  to  protect  or  indemnify  a 

shareholder  who  had  been  misled  by  a  prospectus  or  notice 
from  which  information  to  which  he  was  entitled  had  been  omitted, 
it  must  be  assumed  to  have  been  equally  its  intention  to  exclude 
from  the  benefits  of  the  enactment  a  shareholder  who  had  not 
taken  his  shares  on  the  faith  of  the  prospectus  or  notice,  or  who 
having  so  taken  them  was  at  the  time  when  he  took  them  in 
possession  from  some  other  source  of  the  information  omitted  from 
it.  Upon  the  construction  then  of  the  language  of  the  section,  I 
am  prepared  to  hold  that  every  contract,  which  upon  a  reasonable 
construction  of  its  purport  and  effect  would  assist  a  person  in 
determining  whether  he  would  become  a  shareholder  in  the  com- 
pany, is  a  contract  within  the  meaning  of  the  38th  section  of  the 
Act  of  1867  ;  and  having  arrived  at  this  conclusion  from  the  con- 
siderations which  I  have  mentioned,  I  abstain  from  saying  more  in 
support  of  it,  as  it  is  in  accordance  with  the  conclusions  which 
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have  been  arrived  at  by  other  Judges,  whose  opinions  upon  the 
subject  are  to  be  found  in  the  published  reports.  I  more  particu- 
larly refer  to  the  judgment  of  Blackburn,  J.,  in  Charlton  v.  Hay, 
81  L.  T.  (K  S.)  437,  which  was  concurred  in  by  Mellor  and  Field, 
J  J. ;  to  the  judgments  of  Mellish  and  Brett,  L.  J  J.,  in  Govers 
Case,  1  Ch.  D.  182 ;  45  L.  J.  Ch.  83  (in  which,  though  the  case  was 
disposed  of  upon  other  grounds,  opinions  were  expressed  by  the 
Judges  forming  the  Court  upon  the  question  now  under  considera- 
tion) ;  to  the  judgment  of  the  Common  Pleas  Division,  as  delivered 
by  Lord  Coleridge,  C.  J.,  in  Twycross  v.  Grant,  2  C.  P.  D.  481 ;  46  L. 
J.  C.  P.  639,  and  to  that  of  the  Lord  Chief  Justice  in  the  same  case, 
when  it  came  before  the  Court  of  Appeal,  2  C.  P.  D.  516,  46  L.  J. 

C.  P.  658.  With  reference,  however,  to  the  judgment  of  Brett, 
L.  J.,  in  Governs  Case,  I  desire  to  say  that  whilst  I  entirely  assent  to 
the  observations  made  by  him  as  to  the  remedial  character  of  the 
section  and  to  the  importance  of  construing  it  with  regard  to  the 
state  of  the  law  as  it  existed  at  the  time  when  it  was  enacted,  I 
am  unable  to  adopt  the  view  intimated  by  him,  that  the  remedy  of 
a  shareholder  who  was  entitled  to  the  protection  of  the  statute,  was 
to  have  his  name  removed  from  the  list  of  shareholders;  as  at 
present  advised,  it  appears  to  me  that  the  only  remedy 
which  a  *  shareholder  has  under  the  statute  is  against  the  [*  466] 
person  or  persons  who  have  omitted  to  specify  the  contract. 

That  the  language  of  the  38th  section  will  admit  of  such  a  con- 
struction as  that  which  in  my  opinion  should  be  put  upon  it,  is 
not  disputed ;  but  it  is  urged  that  a  still  more  limited  construction 
ought  to  be  adopted,  and  that  such  contracts  only  should  be  treated 
as  within  the  provisions  of  the  section  as  are  made,  either  by  the 
company  itself,  or  by  its  promoters,  directors,  or  trustees,  as  repre- 
senting or  on  behalf  of  it ;  in  other  words,  such  contracts  only  as 
affect  the  company  in  the  sense  of  putting  an  obligation  upon  it. 
This  view  of  the  section  was  taken  by  Bramwell,  L.  J.,  in  Governs 
Case,  and  was  concisely  expressed  by  him  in  the  following  terms : 
"  There  must  be  some  limitation  to  the  words  used  in  the  Act. 
That  is  conceded.  It  must  be  read  as  a  contract  entered  into  by 
the  promoters  as  such ; "  and  again  in  Twy cross  v.  Grant  he  expressed 
himself  upon  the  same  subject  as  follows :  "  There  must  be  some 
limitation ;  two  have  been  suggested :  one  by  the  plaintiff,  that 
every  contract  is  meant  which  would  assist  a  person  in  determin- 
ing whether  he  would  be  a  shareholder ;  the  other,  that  only  those 
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contracts  are  meant  which  affect  the  company,  which  put  an  obliga- 
tion upon  it  whether  with  or  without  some  benefit  attached.  There 
may  be  other  limitations  better  than  either  of  them,  but  I  think 
the  choice  lies  between  the  two,  and  I  am  of  opinion  that  the  latter 
is  right."  The  Lord  Chief  Baron  expressed  an  opinion  to  the  same 
effect  in  Twijcross  v.  Grant  In  Governs  Case,  Bramwell,  L.  J., 
expressed  his  views  in  the  concise  language  I  have  mentioned  with- 
out assigning  any  reason  beyond  a  general  concurrence  in  those 
which  had  been  expressed  in  the  same  case  by  James,  L.  J.,  to 
which  I  will  presently  refer;  but  in  Twycross  v.  Grant  he  was 
apparently  influenced  by  the  consideration  that  it  was  enough  to 
let  the  public  know  on  what  terms  they  could  have  the  subject- 
matter  of  the  scheme  in  which  they  were  invited  to  join,  and  that 
it  was  better  to  leave  people  to  look  after  themselves  than  to  endea- 
vour to  protect  them  by  affording  them  information  which  they 
would  not  take  the  trouble  to  ask  for.     Now  I  quite  admit  that,  if 

a  mine  or  a  patent  is  offered  for  sale  to  a  company,  it  is 
[*  467]  immaterial  to  state  *  how  or  when  or  at  what  price  the 

vendor  acquired  it,  provided  the  vendor  and  the  company 
or  the  purchaser  representing  the  company,  stand  to  each  other  in 
the  ordinary  relations  of  vendor  and  purchaser ;  if  A.  has  acquired 
the  mine  or  the  patent  from  the  owner  at  the  price  of  j£ 50,000  and 
has  contracted  to  sell  it  to  a  company  or  to  a  trustee  for  a  com- 
pany, for  £100,000,  there  can  be  no  objection  to  such  a  transaction, 
and  in  a  prospectus  or  notice  inviting  the  public  to  subscribe  for 
sharss,  it  would  not  in  my  opinion  be  necessary  for  the  promoters 
or  directors,  if  aware  of  the  price  given  by  A.,  to  communicate  that 
fact  to  those  whom  they  might  invite  to  subscribe ;  in  such  a  case, 
the  fair  inference  would  be  that  the  actual  promoters  of  the  com- 
pany, by  ^vliatever  name  called,  deemed  £100,000  a  fair  and  reason- 
able price  to  be  paid  for  the  property  agreed  to  be  purchased,  and 
were  willing  to  take  their  own  share  in  the  adventure,  upon  the 
same  tynua  as  those  whom  they  were  inviting  to  join  with  them : 
they  may  have  been  bad  judges  of  the  value  of  the  property,  or 
over-sanguine  or  careless,  but  of  this  the  subscriber  for  shares 
must  be  a.ssumed  to  know  that  he  must  take  the  risk :  if  he  applies 
for  tlieni  upon  the  faith  of  the  prospectus,  he  is  in  no  way  deceived 
or  njislcil ;  but  the  case  is  very  different  if  by  another  contract 
between  A.  and  the  promoters  of  the  company,  the  former  agrees  to 
return  to  the  latter  £40,000  of  the  money  to  be  paid  to  him  in  order 
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that  that  amount  may  be  divided  amongst  themselves ;  in  this  lat- 
ter case,  if  the  contract  between  A.  and  the  promoters  is  concealed 
from  the  subscriber  for  shares,  the  latter  is  misled  by  the  prospec- 
tus into  believing  that  the  promoters  have  agreed  to  give  £100,000 
for  the  property,  honestly,  though  perhaps  erroneously,  believing 
it  to  be  wort.h  the  price,  and  that  they  are  running  an  equal  risk 
with  himself  of  the  purchase  turning  out  a  bad  bargain,  whilst  they 
are  in  fact  preparing  the  way  for  putting  into  their  own  pockets  a 
portion  of  the  money,  which  they  hope  to  induce  him  to  contribute 
to  the  funds  of  the  company.  Surely  for  such  scandalous  transac- 
tions, and  I  can  call  them  by  no  other  name,  and  there  have  unfor- 
tunately been  many  of  them,  there  was  need  of  some  more  adequate 
remedy  for  the  deceived  shareholder  than  the  existing  law  afiforded : 
the  language  of  the  section  is  suflScient  to  give  it ;  why 
should  it  receive  a  limited  construction  *  which  would  [*468] 
exclude  it  ?  To  adopt  the  limited  construction  which  has 
been  pressed  upon  us  would  be  to  reduce  the  remedial  character  of 
the  section  to  a  minimum ;  the  non-disclosure  of  a  contract  of  so 
limited  and  restricted  a  character  could  hardly  be  considered  as 
affording  a  sufl&cient  reason  for  conferring  upon  a  shareholder,  and 
upon  no  one  else,  so  great  an  amount  of  protection  as  the  second 
portion  of  the  section  confers  upon  him,  and  at  the  same  time 
refusing  him  the  like  protection  when  the  effect  of  the  contract  is 
to  confer  upon  the  promoters  a  large  amount  of  pecuniary  benefit 
and  to  impose  upon  the  company,  and  consequently  upon  all 
persons  taking  shares  in  it,  a  corresponding  amount  of  loss. 

It  has  been  much  pressed  upon  us  in  argument  that  the  judg- 
ment of  James,  L.  J.,  in  Oover^s  Case  supports  the  contention  of 
the  appellants  on  the  present  appeal,  and  this  appears  to  have 
been  the  view  taken  of  it  by  Bramwell,  L.  J.,  in  Twycroas  v. 
Grant.  So  far  as  I  can  form  an  opinion  of  that  judgment  from 
the  authorized  report  of  it,  it  appears  to  me  that,  with  the  one 
exception  to  which  I  will  presently  allude,  the  Lord  Justice  did 
not  intend  to  express  any  opinion  beyond  what  the  decision  of  the 
case  then  under  consideration  required.  The  circumstances  of  the 
case  were  peculiar ;  the  appellant  alleged  that  she  had  taken  her 
shares  upon  the  faith  of  a  prospectus  from  which  a  contract  entered 
into  by  a  promoter  had  been  improperly  omitted,  but  the  relief 
which  she  claimed  was  to  have  her  name  removed  from  the  list  of 
contributories :  three  of  the  four  Judges  who  constituted  the  Court 
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held  that  if  a  contract  which  ought,  under  the  provisions  of  the 
38th  section,  to  have  been  specified  in  the  prospectus  had  been 
omitted,  the  relief  to  which  the  shareholder  was  entitled  was  a 
personal  remedy  against  those  who  had  improperly  issued  the 
prospectus,  and  not  to  have  his  or  her  name  removed  from  the 
list  of  shareholders  or  contributories :  this  was  sufl&cient  to  dis- 
pose of  the  appeal,  but  two  of  the  four  Judges,  namely,  James  and 
Bramwell,  L.  JJ.,  also  held,  affirming  in  this  respect  the  decision 
of  the  Vioe-Chancellor,  that  the  contract  in  question  had  not  been 

entered  into  by  a  person  who  was  at  the  date  thereof  a  pro- 
[*  469]  moter,  director,  or  trustee  of  the  company,  *  and  that  there 

was  consequently  no  necessity  to  specify  it  in  the  pro- 
spectus: from  this  conclusion  the  other  two  judges,  Mellish  and 
Brett,  L.  JJ.,  dissented.  Now  whether  James,  L.  J.,  correctly 
estimated  the  effect  of  the  evidence  upon  this  part  of  the  case,  it 
is  quite  clear  from  the  whole  tenor  of  his  judgment  that  it  was 
based  upon  the  estimate  he  had  thus  formed,  for  after  stating  that 
he  was  at  a  loss  to  understand  upon  what  principle  it  could  be 
said  that  the  contract  was  by  the  company  or  by  any  promoter, 
trustee,  or  director  of  the  company,  and  that  the  character  of  the 
contract  could  not  operate  as  a  transformation  of  the  contracting 
parties,  he  added :  **  I  may  illustrate  my  view  by  referring  to  a 
contract  which  I  think  would  be  within  the  Act.  If  instead  of 
contracting  to  sell  to  the  company  or  inviting  the  company  to 
become  shareholders  in  the  thing  itself,  Mappin  had  invited  them 
to  become  shareholders  with  him  in  a  contract  and  they  had  ac- 
cepted that  invitation,  then  he  would  by  the  terms  of  his  offer  and 
by  their  acceptance  of  that  offer  have  made  himself  their  agent  as 
from  the  date  of  that  contract,  and  any  bye  or  collateral  contract 
made  for  his  own  benefit  would  be  a  contract  by  a  trustee  for  the 
company  or  partnership."  Such  being  the  opinion  of  the  Lord 
Justice  as  to  a  class  of  contracts  which  would  undoubtedly  be 
within  the  provisions  of  the  Act,  I  can  hardly  think  that  he 
would  hesitate  to  hold  that  the  contracts  which  are  under  con- 
sideration on  the  present  appeal  ought  to  have  been  specified 
in  the  prospectus. 

I  may  add  that  the  case  of  Charlton  v.  JSTay,  to  which  I  have 
already  alluded,  and  the  circumstances  of  which  are  not  dis- 
tinguishable in  principle  from  those  of  the  present  appeal,  was 
cited  in  Governs  Case,  and  that  no  dissent  was  expressed   either 
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by  James,  L  J.,  or  by  Bramwell,  L.  J.,  from  the  judgment  given 
by  Blackburn,  J.,  on  behalf  of  himself  and  Mellor  and  Lush,  JJ. 
In  that  case  the  contract  in  question  was  one  by  which  the  vendor 
to  the  company  was  to  receive  a  portion  only  of  the  purchase- 
money,  the  residue  being  divided  among  the  promoters  ;  the  Court 
held  it  to  be  within  the  section,  and  in  the  course  of  his  judg- 
ment Blackburn,  J.,  expressed  himself  in  the  following  forci- 
ble terms :  "  We  have  to  say  whether  this  is  a  contract 
required  to  be  *  disclosed  by  the  terms  of  the  section ;  and  [*  470} 
it  seems  to  me  that  not  only  is  it  clearly  included  in  these 
terms,  but  further  if  it  were  not,  the  Legislature  has  failed  to  express 
what  was  certainly  its  intention  and  object.  This  one  of  the  alleged 
contracts  is  at  all  events  of  immense  importance  to  all  the  share- 
holders of  the  company,  and  even  if  not  subject  to  adoption  by  the 
directors  or  the  company,  it  otherwise  comes  within  the  description 
of  the  contracts  required  to  be  specified."  Every  sentence  in  the 
passage  which  I  have  just  quoted  is,  in  my  opinion,  applicable  to 
the  present  case.  I  in  all  respects  adopt  them,  and  am  conse- 
quently of  opinion  that  the  demurrers  of  the  defendants  Peele  and 
Brown  were  properly  overruled  by  Grove,  J.,  and  that  these  appeals 
must  be  dismissed. 

Bramwell,  L.  J.  The  opinion  I  expressed  in  Twyeross  v.  Ghranty 
2  C.  P.  D.  469 ;  46  L.  J.  C.  P.  645, 1  retain :  I  do  so  for  the  reasons  on 
which  I  formed  it  It  is  therefore  not  necessary  to  repeat  them  in 
detail ;  they  may  be  summarised  thus ;  the  general  words  of  s.  38 
of  the  Companies  Act,  1867,  must  have  some  restriction ;  in  my 
opinion  the  language  and  reason  of  the  thing  show  that  the  con- 
tracts therein  mentioned  must  be  limited  to  those  which  bind  the 
company,  or  which  may  be  adopted  or  assumed  by  the  company, 
and  so  affect  it  when  formed :  if  it  was  intended  that  intending 
shareholders  should  be  guided  by  information  given  in  the  pro- 
spectus as  to  the  previous  history  of  the  company,  its  promoters, 
and  the  subject  of  its  intended  operations,  no  reason  can  be  given 
why  contracts  only  were  to  be  stated.  To  ascertain  what  is  the 
intention  and  meaning  of  the  section  it  must  be  critically  exam- 
ined. It  is  as  idle  to  attempt  to  put  a  meaning  on  it  without 
doing  this,  as  it  would  be  to  try  to  construe  it  without  opening 
the  book  which  contains  it.  Without  such  examination  it  is 
easy  to  talk  of  broad  views  on  the  one  hand  and  of  narrow  on 
the  other,  to  denounce  promoters  and  their  schemes,  and  when 
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they  are  fraudulent  and  dishonest  to  express  indignant  opinions 
well  deserved,  but  which  might  tell  most  harshly  and  unjustly 
on  men  against  whom  there  was  not  the  slightest  ground  of 
complaint  that  they  had  failed  either  in  honesty  or  care  for 
the  interests  of  the  intended  future  shareholders  of  the 
[*471]  company.  If  this  examination  of  the  section  is*  hair- 
splitting, hairs  must  be  split,  otherwise  injustice  will  be 
done,  and  this  certainly  is  to  be  said  in  favour  of  the  construc- 
tion I  contend  for,  that  it  is  what  the  framers  of  the  Act  meant, 
as  is  well  known.  The  doubt  that  has  arisen  as  to  the  meaning  of 
8.  38,  has  arisen  from  the  addition  of  some  words  and  the  with- 
drawal of  others  not  intended  to  alter  the  enactment  on  the  matter 
in  question,  but  which  having  been  added  and  taken  away  without 
noticing  the  combined  effects  of  so  doing  have  raised  the  question 
to  be  answered. 

But  there  are  some  arguments  and  judgments  on  the  matter 
which  I  must  examine.  The  last  delivered  is  that  of  Cockburn, 
C  J.,  in  Twycro$s  v.  Qrant,  2  C.  P.  D.  469.  His  Lordship  speaks 
of  the  practices  against  which  the  action  is  directed,  and  the 
persons  who  resort  to  them,  as  sapping  the  funds  through  clan- 
destine contracts  with  contractors  who  are  subtle  and  insidious, 
and  by  whose  insidious  contrivances  the  exorbitant  price  is  con- 
cealed ;  of  clandestine  arrangement,  positive  evil,  &a  His  Lord- 
ship thinks  these  are  to  be  dealt  with  on  broad  grounds,  with  a 
beneficial  application  of  the  statute,  no  hair-splitting  or  minute 
verbal  criticism.  Now,  no  doubt,  this  is  the  popular  view.  But, 
however  much  one  may  be  inclined  to  take  it,  one  must  take  care 
not  to  be  led  away  by  one's  just  indignation,  or  injustice  may  be 
done  and  the  law  misinterpreted.  We  must  refer  to  the  statute. 
To  quote  his  Lordship,  he  says  (p.  527) :  "  The  question  whether 
these  contracts  are  within  the  38th  section  is  one  of  greater 
difficulty.  It  becomes  necessary  to  consider  the  words  of  the  enact- 
ment*' So  I  thought,  and  so  I  did.  I  cannot  find  that  his  Lord- 
ship has.  Absolutely  there  is  not  a  word  of  comment  or  criticism. 
He  sets  out  the  section  indeed,  but  so  far  from  discussing  it,  he 
says  (p.  530) :  ''  If  such  a  case  as  the  present  be  not  within  the 
enactment,  all  I  can  say  is  that  it  ought  to  be."  BeaUy  that  is 
all  he  does  say  about  the  section,  for  he  proceeds:  ''And  I 
cannot  allow  myself  to  be  led  into  splitting  hairs,  or  entering 
into  minute  verbal  criticism  upon  what  I  believe  to  be  beneficial 


B.  C.  VOL.  VII.]      SECT.  IL  —  PROSPECTUS,  MEMORANDUM,  ETC.  513 

Ho.  96.  ^  Sulliyaii  ▼.  IQtealfe,  5  C.  P.  D.  471,  472. 

legislation."  From  which  one  would  infer  that  it  was  necessary  to 
consider  the  words  without  a  verbal  criticism,  at  least  without  a 
minute  one.  That  being  so,  I  might  dismiss  the  further 
consideration  of  this  *  judgment  with  the  remark  that  what,  [*  472] 
with  all  due  respect  to  his  Lordship's  reasons,  I  must  call 
the  governing  error  ia  the  not  distinguishing  between  contracts 
which  affect  or  are  to  affect  the  company  and  those  which  do  not 
and  will  not.  Those  which  do  not  and  will  not  are  unimportant  If 
a  builder  is  to  build  a  house  for  me,  the  price  he  is  to  pay  for  bricks, 
wood,  labour,  &c.,  is  to  me  immaterial.  If  such  contracts  are  within 
the  statute,  then  every  contract  made  by  Clarke  &  Co.  in  the  Lisbon 
Tramway  Case,  2  C.  P.  D.  469 ;  46  L.  J.  C.  P.  645,  ought  to  have 
been  mentioned  in  the  prospectus.  But  there  are  these  passages 
in  his  Lordship's  judgment  which  I  must  notice;  he  says,  2  C.  P. 
D.  529:  "We  may,  with  perfect  safety,  assume  that  the  section 
is  intended  to  apply  to  contracts  relating  to  such  companies  alone. 
But  when  we  have  to  deal  with  a  contract  undoubtedly  having 
reference  to  a  company,  why  are  we  to  put  any  further  restriction 
upon  the  operation  of  the  statute?"  Further  restriction  than 
what  ?  That  it  relates  or  refers  to  the  company.  What  is  the 
meaning  of  a  contract  relating  or  referring  to  a  company  ?  But 
the  reason  for  the  restriction  is  the  language  of  the  section,  and 
those  considerations  he  does  not  deal  with.  It  is  asked  what 
would  a  man  say  if  he  was  told  the  owner  of  the  concern,  which 
this  intended  company  was  to  purchase,  was  to  be  chairman,  and 
only  to  be  paid  by  his  buyer  if  he  could  get  a  contract  from  the 
board  which  was  to  be  procured  by  the  promoter  who  was  to  get 
a  large  sum  of  money  for  getting  it,  which  however  he  was  sure 
to  do  from  the  chairman  and  other  directors,  the  first  being  in- 
terested to  get  his  price,  and  the  last  knowing  nothing  about  the 
business  except  what  these  interested  parties  thought  fit  to  tell 
them.  Certainly  the  last  consideration  would  deter  any  man  from 
having  anything  to  do  with  any  concern  with  such  directors,  but 
that  is  not  in  question  here.  As  to  the  rest  it  depends  upon  the 
persons.  Suppose  the  Duke  of  Devonshire  had  a  mine ;  suppose 
Messrs.  Baring  promoted  a  company  to  take,  and  that  such  a  man 
as  the  late  Mr.  Brassey,  was  the  contractor,  and  all  the  other 
circumstances  existed  as  above  put :  would  any  one  be  deterred  ? 
But  the  question  is,  what  says  the  statute?  The  other  passage  is 
at  2  C.  P.  D.,  p.  538.  I  cannot  understand  it.  "Mr.  Grant 
VOL.  vii  —  33 
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cannot  in  any  sense  be  said  to  have  been  a  purchaser 
[*  473]  *  from  the  duke,  or  a  vendor  to  the  company.  He  care- 
fully avoided  assuming  that  relation.*'  This  is  right  His 
Lordship  proceeds :  "  His  position  was,  though  not  ostensibly,  yet 
actually,  that  of  a  promoter."  This  also  seems  right,  except  that 
I  should  have  thought  ho  was  ostensibly  a  promoter.  But  this 
is  immaterial.  Now  follows  what  I  cannot  understand.  "  Fully 
admitting  that  a  person  who  sells  to  a  company  is  no  more  bound 
to  disclose  how  or  upon  what  terms  he  acquired  the  subject-matter 
of  the  sale  than  an  ordinary  vendor  to  an  ordinary  purchaser,  it 
seems  to  me  that  when  the  vendor  adopts  the  character  of  a  pro- 
moter, the  matter  assumes  a  very  different  aspect  ...  If  he 
proposes  to  derive  advantage  by  selling  to  them  at  a  profit,  any 
contracts  by  which  effect  has  been  given  to  such  purposes  come 
within  this  protective  enactment"  Very  likely ;  but  if  Grant 
was  not  a  vendor,  how  did  this  apply  to  him  ?  Of  course  I  notice 
this  to  retain  the  advantage  of  the  opinion  expressed  by  James, 
L.  J.,  in  Oover'8  Case,  1  Ch.  D.  182 ;  45  L  J.  Ch.  83. 

I  proceed  to  consider  the  judgment  of  Lord  Coleridge,  C.  J., 
in  Twycross  v.  Grant.  His  Lordship  says,  2  C.  P.  D.  at  p.  483 : 
"  It  is  utterly  immaterial  to  an  ordinary  purchaser  to  know  what 
the  vendor  will  do  with  the  purchase-money  when  he  gets  it: 
the  purchaser  has  no  further  interest  in  it  But  an  applicant  for 
shares  in  a  company  is  in  a  totally  different  position.  His  money 
becomes  part  of  the  capital  of  the  company ;  and  to  him  it  is  all- 
important  to  know  what  sort  of  persons  are  to  have  the  control 
of  his  money  when  he  has  paid  it,  and  how  that  money  is  to 
be  applied,  whether  upon  the  enterprise  itself  or  in  remunerating 
those  who  brought  the  company  into  existence."  With  great 
respect,  I  say,  "  No  "  as  to  the  future  of  the  company.  If  £10,000 
are  paid  for  a  mine,  it  matters  not  to  the  company  where  the 
X  10,000  go.  No  doubt,  if  it  was  known  that  the  mine-owner 
was  only  to  get  £1000,  it  would  influence  intending  shareholders, 
because  it  would  show  what  he  thought  was  the  real  value.  But 
the  statute  does  not  require  his  opinion  to  be  stated,  but  only 
contracts.  If  it  had  been  intended  that  things  calculated  to  in- 
fluence intending  shareholders  should  be  stated,  it  should 
[•  474]  have  said  so.  What  could  have  been  more  *  important 
than  that  a  mine  or  patent  had  been  worked  for  years  with- 
4)ut  profit  ?    Yet  that  need  not  be  stated.     If  it  should  be  said  that 
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we  know  that  the  section  is  the  result  of  mistakes,  and  we  know 
what  w£^  intended,  so  be  it:  such  contracts  as  these  are  not 
included.  If  the  section  is  to  be  construed  as  though  what  was 
said  was  meant,  then  I  contend  the  same  conclusion  must  be  come 
to.  His  Lordship  says  most  forcibly,  2  C.  P.  D.  486 :  "  A  statute 
passed  to  prevent  fraud  and  couched  in  general  language  ought  to 
be  construed  so  as  to  defeat  all  the  frauds  which  are  within  the 
mischief  sought  to  be  remedied."  True,  but  the  language  of 
the  statute  must  be  looked  to.  It  must  be  borne  in  mind  that 
not  all  important  things  but  contracts  only  are  to  be  stated,  and 
it  must  be  remembered  that  if  all  a  promoter's  agreements  are 
to  be  stated,  then  if  a  contractor  is  a  promoter  and  has  entered 
into  provisional  contracts  for  materials  and  labour,  they  must  all 
be  stated.  My  Brother  Brett  in  Governs  Case,  1  Ch.  D.  182,  at 
p.  199 :  after  showing  that  before  the  statute  other  frauds  or  wrongs 
were  provided  for,  says :  "  But  for  a  mere  non-disclosure,  fraud- 
ulent or  otherwise,  there  was  no  remedy  either  in  law  or  equity 
for  the  invited  subscriber  if  he  became  a  shareholder."  He  pro- 
ceeds: "One  would  expect  a  remedial  enactment  passed  under 
such  circumstances  to  cover  the  unprotected  danger:  that  is  to 
say,  to  insist  on  the  disclosure  of  everything  which  might  reason- 
ably have  an  effect  on  the  mind  of  an  invited  subscriber."  This 
is  logical  and  forcible.  But  if  so,  why  did  not  the  Legislature 
say  so  ?  It  has  not  said  that  everything  should  be  stated,  only 
that  certain  contracts  should  be.  And  it  has  not  said  that  all 
contracts  which  would  so  affect  the  mind  of  the  invited  sub- 
scriber should  be  stated :  only  those  entered  into  by  the  company, 
or  promoters,  directors,  and  trustees  thereof,  whether  subject  to 
adoption  or  otherwise  as  the  Lord  Justice  says.  He  then  says 
that  the  statute  extends  to  every  contract  made  by  a  promoter 
before  the  issue  of  the  prospectus,  the  knowledge  of  which  might 
have  an  effect  upon  a  reasonable  subscriber  for  shares,  whether 
such  contracts  were  made  before  the  promoter  was  a  promoter  or 
not  But,  with  submission,  there  is  no  such  limitation  in  the 
section  as  *' contract,  the  knowledge  of  which  might  have 
an  effect  on  a  reasonable  *  subscriber."  It  is  clear  that  if  [*  475] 
the  company  had  entered  into  a  beneficial  contract  for  the 
performance  of  works  and  it  was  not  stated,  the  prospectus  would 
be  fraudulent  within  the  statute.  The  truth  is,  my  Brother  Brett 
reads  the  statute  with  no  limitation  except  one,  not  merely  not  in 


516  CORPORATION.  —  PART  III. 

Ho.  85.  —  SoUiTan  ▼.  Xitoalfe,  6  G.  P.  D.  476,  476. 

it  (for  none  is),  but  for  which  there  is  no  justification  in  it  I 
wish  particularly  to  call  attention  to  what  Mellish,  L.  J.,  said  in 
Governs  Case,  1  Ch.  D.  182,  p.  191 :  "  I  think  that  the  section  ought 
to  be  held  to  extend  to  every  contract  made  with  a  person  who 
afterwards  becomes  a  promoter  or  director,  provided  the  company 
have  become  entitled  to  the  benefit  of  the  contract  or  liable  to 
perform  its  provisions  before  the  prospectus  was  issued."  That  is 
my  opinion. 

I  now  proceed  to  deal  with  some  arguments  that  have  been  used. 
It  is  said  that  it  is  material  that  contracts  should  be  made  known 
to  persons  invited  to  take  shares  in  order  to  enable  them  to  form  a 
judgment  as  to  the  policy  of  so  doing.  And  certainly  in  Twycro&s 
V.  Grant,  2  C.  P.  D.  469,  it  was  left  to  the  jury,  and  they  found  that 
the  contracts  there  were  material  for  this  purpose.  But  with  all 
submission  their  materiality  is  immaterial.  The  statute  uses  no 
such  word,  and  has  no  such  intention.  Immaterial  contracts  must 
be  stated  as  much  as  those  material  if  they  are  within  the  section ; 
and  their  materiality  or  immateriality  has  no  bearing  on  the 
question  of  whether  they  are.  The  statute  is  not  to  "  insure  "  full 
information  as  to  all  the  material  circumstances  attending  the  for* 
mation  of  the  company  antecedently  to  the  issue  of  the  prospectus. 
It  is  to  insure  something  which  may  or  may  not  be  material,  while 
other  things  very  material  need  not  be  mentioned.  I  agree  if  all 
the  circumstances  in  this  case,  including  the  contracts  in  question, 
had  been  stated,  reasonable  people  would  have  been  deterred  from  tak- 
ing shares.  So  they  would,  if  they  knew  that  the  directors  received 
their  qualification  from  a  vendor  to  the  company,  not  a  promoter ; 
for  it  would  be  seen  that  such  directors  were  risking  nothing  of 
their  own,  had  been  under  no  necessity  to  form  an  opinion  as  to 
the  success  of  a  scheme  by  which  they  might  gain  and  could  not 
lose,  and  were  under  a  bias  favourable  to  the  vendor:  yet  this 
need  not  be  stated,  though  positively  fraudulent  and  expos- 
[*  476]  ing  the  directors  to  a  liability  to  *  the  company  for  the  value 
of  the  qualification.  It  is  asked  why,  it  being  to  the  interest 
of  the  shareholders  that  such  arrangements  should  not  be  kept 
secret,  they  are  not  within  the  section.  The  question  is,  why  are 
they  ?  And  the  answer  is,  because  they  are  not,  as  would  be  seen 
by  reading  it.  It  might  be  very  good  legislation  to  say  they  should 
be.  It  is  a  mistake  to  say  shareholders  are  affected  by  such  con- 
tracts as  the  present.    Intending  shareholders  might  be  influenced 
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to  consider  whether  they  would  become  so,  but  the  company  is  not 
aflfected  thereby,  and  so  not  the  shareholders.  It  is  a  mistake  to 
say  that  such  contracts  involve  the  fortune  of  the  future  company, 
or  the  crippling  of  its  resources,  or  the  sapping  of  its  funds.  The 
mine,  and  its  plant,  are  offered  in  working  order  at  a  fixed  price. 
What  in  the  name  of  common  sense  does  it  matter  to  the  company 
when  formed  (not  to  the  intending  shareholder),  how  that  is  to  be 
divided,  among  whom,  and  on  what  considerations  by  him  who 
receives  it  ?  If  the  bargain  is  a  good  one  for  the  company,  if  what 
they  get  is  worth  the  money  they  give  for  it,  how  are  they  crippled, 
or  sapped,  or  anything  else,  by  the  way  the  vendors  got  at  the  figures 
asked,  and  what  they  do  with  the  money  ?  Suppose  in  the  Lisbon 
Tramway  Case^  2  C.  P.  D.  531,  the  sums  to  Saldanha  and  Larmanjut 
were  fair,  that  Grant  had  charged  X50  only,  that  there  had  been 
no  rigging  of  the  market,  &c.,  and  that  the  same  price  had  been 
paid  by  the  company  as  was  paid,  the  contractors'  profit  being 
so  much  the  more,  would  there  have  been  any  crippling  or  sapping  ? 
Would  it  have  been  possible  to  talk  of  the  adequacy  or  inadequacy 
of  the  capital  ?  "  Here  is  the  thing  for  you :  privilege,  tramway, 
locomotives,  carriages,  everything,  at  suoh  a  price :  take  it  or  leave 
it  alone."  If  after  paying  that  price,  they  have  not  capital  left 
enough  to  work  the  line,  it  shows  that  their  entire  capital  was  too 
small  at  the  outset.  How  is  the  company  sapped  or  crippled  by 
these  arrangements  any  more  than  they  are  by  a  contract  made  by 
the  contractors  with  a  carriage-builder  for  the  building  at  a  certain 
price  of  the  carriages  he  is  to  supply  for  the  lump  sum  ?  I  should 
be  sorry  to  have  it  supposed  that  I  was  saying  a  word  in  favour  of 
what  took  place  in  the  Lisbon  Tramway  Company.  I  retain  my 
opinion  that  the  transactions  were  "nefarious."  But  I 
*  say  that  the  question  for  a  company  or  any  other  buyer,  [*  477] 
where  a  thing  is  offered  at  a  price,  is,  Is  it  worth  that  price  ? 
and  that  it  matters  not  how  the  vendor  has  arrived  at  that  price, 
and  that  the  vendee  is  no  more  crippled  and  sapped  when  that 
price  has  been  arrived  at  by  one  process  than  by  another.  No 
doubt  directors  might  be  liable  if  they  gave  an  improper  price,  and 
no  doubt  intending  shareholders  if  they  knew  the  process  by  which 
it  was  arrived  at  might  be  influenced  as  to  purchasing.  The  mis- 
take is  in  confounding  that  which  would  reasonably  influence  an 
intending  shareholder,  with  that  which  would  affect  the  future 
prosperity  of  the  company.     It  is  said  that  if  this  restriction  is  to 
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be  put  on  the  statute,  the  Legislature  might  have  put  it.  The  obvi- 
ous answer  to  which  is  that  the  Legislature  might  have  put  any  and 
has  put  none :  therefore,  if  this  is  right,  none  must  be  put  But 
it  is  admitted  some  must  be.  It  is  no  answer  to  the  argument 
that  if  these  contracts  are  to  be  stated,  then  all  sub-contracts  by  a 
promoter  or  contractor  must  be,  to  say  that  the  shareholder  must, 
to  have  any  claim,  take  his  shares  on  the  faith  of  the  prospectus. 
He  does  so  take  them.  He  does  not  take  them  on  the  faith  that 
there  is  no  sub-contract,  but  he  takes  on  the  faith  of  the  prospectus. 
That  is  made  fraudulent  by  the  statute,  if  it  does  not  mention  the 
contracts  the  statute  says  shall  be  mentioned :  per  CocKBURN,  C.  J., 
2  C.  P.  D.  469.  The  result  is  this.  The  shareholders  take  on  the 
faith  of  the  prospectus.  The  promoter  has  with  perfect  honesty 
omitted  a  contract,  which  according  to  the  statute  should  have  been 
Inserted  in  it,  a  contract  wholly  immaterial  or  even  one  which 
might  have  induced  the  shareholder  to  take  shares,  e.  g.,  an  advan- 
tageous contract  with  a  respectable  man  for  executing  the  works, 
the  statute  makes  the  prospectus  fraudulent  and  the  shareholder 
has  a  cause  of  action.  It  is  no  answer  then  to  say  that  the  contract 
omitted  is  immaterial  to  the  formation  of  an  opinion  as  to  the  pros- 
pects of  the  company.  It  is,  if  I  may  be  pardoned  the  word, 
ingeniously  suggested  by  Thesiger,  L.  J.,  that  a  limitation  or 
qualification  must  be  put  on  the  words  "  take  on  the  faith  of  the 
prospectus/'  and  that  they  must  be  read,  "take  on  the  faith  that 
there  was  no  contract  which,  if  set  out,  would  have  deterred  him 
from  taking."  That  would  improve  the  statute  and  make 
[*  478]  the  construction,  the  plaintifif  contends  for,  more  *  reason- 
able :  but  it  would  be,  not  the  statute  as  it  is^  but  the  stat- 
ute as  amended. 

On  these  considerations  I  have  formed  and  retained  the  opinion 
above  expressed.  It  remains  to  deal  with  the  particular  case  before 
us.  Leaving  out  the  abusive  part  of  the  statement  of  facts  in  the 
claim,  such  as  "scheme,"  "device,"  which  is  immaterial  to  the 
question  we  have  to  answer,  the  facts  and  contracts  set  forth  are 
as  follows :  first,  Barker  was  possessed  of  a  patent :  secondly,  be 
assigned  to  Clare  a  half  share  of  the  patent  for  £600,  which  Clare, 
however,  did  not  pay:  thirdly.  Barker  and  Clare  agreed  with 
Millward  that  Millward  should  join  in  promoting  a  company,  and 
for  that  purpose  mortgaged  the  patent  to  Millward,  and  by  a  sub- 
sequent indenture  gave  him  license  to  use  the  patent*    Millward, 
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however,  was  paid  off  out  of  Barker  and  Glare's  share  of  the  pur- 
chase-money from  the  company,  and  a  release  given ;  but,  it  is  said; 
the  indentures  of  mortgage  and  license  to  Millward  not  being  can- 
celled, remained  an  incumbrance  on  the  company,  which  is  very 
ingenious  but  unfounded:  fourthly.  Barker,  Clare,  and  Millward 
arranged  with  the  defendant  Mitcalfe  and  four  other  persons,  that 
the  company  should  be  formed  to  acquire  the  patent :  fifthly,  then 
it  was  agreed  between  Barker  and  Clare  on  the  one  hand,  and 
Mitcalfe  and  the  four  others  on  the  other,  that  Barker  and  Clare^ 
as  vendors,  should  be  nominees  of  Mitcalfe,  and  the  two  of  the 
four  others,  and  that  the  consideration  paid  to  Barker  and  Clare 
should,  except  a  small  sum,  be  paid  to  the  defendants,  that  is  all 
four,  "  particularly  Mitcalfe,"  and  the  two  of  the  four  persons,  that 
is  to  say,  that  the  vendors  should  receive  only  a  small  part  of  the 
purchase-money,  and  the  rest  be  divided  among  promoters  and 
directors,  including  the  four  defendants:  sixthly,  another  agree* 
ment  between  Barker  and  Clare  on  the  one  part,  and  Mitcalfe  and 
two  of  the  four  on  the  other  part,  whereby  reciting  the  former 
agreement  they  pretended  to  make  arrangements  as  to  the  appli- 
cation and  division  of  the  purchase-money  to  be  paid  by  the 
company:  seventhly,  this  last  agreement  was  a  sham,  the  real 
agreement  being  one  between  "  the  said  several  persons  "  (whoever 
they  may  be),  that  out  of  the  <£  15,000  cash,  and  8200  paid-up 
shares.  Barker  and  Clare  should  receive  only  ^2000  cash,  £3900 
should  be  paid  to  Mitcalfe,  X5000  to  Parry,  who  is  one  of  the  two 
of  the  four,  and  the  remainder  of  the  sum  of  £15,000 
among  the  *  others  of  the  "  said  persons,"  whoever  they  may  [♦  479] 
be ;  whether  the  four  and  the  directors  or  not,  does  not  appear : 
eighthly,  then  the  formation  of  the  company  is  mentioned,  and  the 
agreement  of  purchase  between  Barker,  and  Clare,  and  Price,  who  is 
one  of  the  other  two  of  the  four,  as  trustee  for  the  company  for  the 
purchase  of  the  patent  to  be  taken  and  adopted  by  the  Diamond 
Company  for  £56,000,  —  £15,000  in  cash,  the  rest  in  paid-up  shares. 
The  statement  of  claim  then  sets  forth  the  registering  of  the  com- 
pany, its  objects,  and  the  issuing  by  the  defendants  of  a  prospectus, 
mentioning  none  of  these  contracts  except  the  last  between  Barker, 
Clare,  and  Price ;  that  the  defendants  therefore  issued  a  fraudulent 
prospectus  within  the  statute.  There  is  an  alternative  claim.  The 
demurrer  is  to  the  claim  founded  on  the  statute. 
Now  it  may  very  well  be  admitted  that  if  these  facts  are  true, 
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a  gross  fraud  has  been  perpetrated,  and  had  they  been  known  there 
would  have  been  a  difficulty  in  getting  applicants  for  shares. 
Barker  had  the  patent,  could  make  no  profitable  use  of  it,  granted 
half  to  Clare  for  £600  who  did  not  pay,  the  two  mortgaged  to 
Millward,  and  then  a  company  was  got  up,  the  directors  of  which, 
or  some  of  them,  agreed  that  the  company  should  give  £56,000 
for  this  hitherto  unprofitable  and  unsaleable  patent,  but  bargain 
with  the  owners  that  they  the  owners  shall  only  receive  £2000 
out  of  the  £56,000,  the  residue  being  divided  among  directors  and 
promoters.  No  one  in  his  senses  would  take  a  share,  the  company 
giving  that  sum  under  these  circumstances.  Further,  if  it  is  true 
that  those  directors  got  part  of  the  purchase-money,  it  is  certain 
that  they  did  a  most  fraudulent  thing  and  must  refund  to  the 
company.  But  are  these  contracts  within  the  section  ?  Why 
should  the  contract  between  Barker  and  Clare  be  mentioned  in  the 
prospectus  ?  If  Barker  gave  the  moiety  as  a  gift,  or  sold  it  for 
any  sum  from  one  pound  to  a  million,  its  value  to  the  company  is 
the  same.  No  doubt  the  transaction  shows  what  Barker  thought 
it  was  worth  in  the  sense  of  what  it  would  fetch,  but  the  statute 
does  not  say  that  Barker's  opinion  should  be  stated  in  the 
prospectus.  It  seems  to  me  that  so  far  from  its  being  necessary 
to  state  this  contract,  the  contention  that  it  must  be  stated  shows 
the  unreasonableness  of  the  construction  the  plaintiff  puts  on  the 
statute.     The  contract  is  fulfilled  and  spent,  yet  is  to  be  stated : 

so  of  the  mortgage  to  Millward.  If  an  estate  was 
[*  480]  bought  by  a  *  company,  would  it  be  necessary  to  set  out  in 

the  prospectus  all  the  antecedent  mortgages  on  it,  though 
paid  oflF?  So  of  the  other  contracts,  except  that  with  Price.  What 
does  it  matter  to  the  company  how  the  consideration  is  divided  ? 
I  am  not  now  considering  the  alleged  conduct  of  the  directors  in 
taking  part  of  the  purchase-money.  For  the  purposes  of  the 
question  before  us  that  is  immaterial.  Then  how  does  it  concern 
the  company  that  the  vendors  are  content  that  they  should  get  a 
trifle,  and  the  agents  should  get  the  largest  part  of  the  price  ? 
Let  me  not  be  mistaken.  If  the  directors  gave  £56,000  or  any 
other  sum  for  this  patent  without  inquiry  as  to  its  value  or  how 
the  sum  was  arrived  at,  they  grossly  neglected  their  duty  and 
are  responsible.  But  that  is  not  the  question.  The  question  is 
whether  the  agreements  among  vendors  and  their  agents  for  the 
division  of  the  price,  or  plunder,  if  plunder  it  was,  are  contracts 
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within  the  section.  I  say  no.  The  company  was  neither  richer 
nor  poorer  on.  account  of  the  way  the  spoil  was  divided  among  the 
spoilers.  It  may  have  been  a  folly  or  dishonesty  to  give  so  much 
if  the  patent  was  not  worth  it ;  or  if  it  was,  it  may  have  been  a 
folly  or>  necessity  for  the  vendors  to  take  so  little  :  but  either  way, 
the  company,  I  repeat,  was  neither  richer  nor  poorer  on  account 
of  the  way  the  price  agreed  on  was  divided.  The  company 
was  not  affected  by  it,  not  bound,  nor  to  be  bound.  Suppose  the 
company  went  on  for  ten  years  prosperously,  would  it  matter  to  it 
or  its  shareholders  where  the  price  had  gone  ?  If  not  ten  years, 
would  it  matter  if  the  company  lasted  prosperously  a  year  or  a 
week  only  ?  If  not,  would  it  matter  if  the  company  was  unpros- 
perous  from  the  beginning  ?  I  am  of  opinion  that  the  demurrer 
should  be  allowed.  It  is  agreeable  enough  to  speaker  and  listener 
to  denounce  and  hear  denounced  delinquent  promoters  and  di- 
rectors, of  whom  unhappily  there  are  too  many.  But  care  should  be 
taken  not  to  put  a  construction  on  the  statute,  unreasonable  and 
impossible  from  its  wideness,  which  on  the  failure  of  a  perfectly 
honest  company  may  work  the  grossest  injustice  on  persons 
entirely  honest  and  faithful  to  their  duties. 

Jvdgment  affirmed, 

ENGLISH  NOTES. 

The  duty  of  disclosure  by  law,  apart  from  statute,  where  persons 
selling  to  a  company  are  in  a  fiduciary  position  towards  the  company, 
as  promoters,  is  considered  under  No.  74  of  **  Contract"  {Erlanger  v. 
New  Sombreroj  &c.  Companj/,  1870,  3  App.  Cas.  1218,  48  L.  J.  Ch. 
73,  39  L.  T.  269,  27  W.  R.  65),  6  R.  C.  777.  The  statutory  duty,  by 
section  38  of  the  Companies  Act  1867,  expounded  in  the  principal  case, 
has  been  enacted  by  the  English  Legislature;  and  probably  the  ex- 
ample has  been  or  will  be  followed  by  some  Colonial  Legislatures. 
Further  legislation  in  a  similar  sense  is  contained  in  the  Directors' 
Liability  Act  1890,  which  creates  a  direct  privity  between  the  director 
(or  promoter)  and  the  confiding  subscriber  for  shares,  importing  t^primd 
facie  liability  on  the  part  of  the  former  for  any  untrue  statement  in  a 
prospectus,  to  be  rebutted  only  by  proof  that  he  believed  the  statement 
on  reasonable  grounds;  or,  in  case  of  the  statement  being  expressed  to 
be  made  on  the  report  of  an  expert,  or  of  an  official,  that  the  statement 
was  fairly  borne  out  by  the  report.  This  followed  on  the  decision  of 
the  House  of  Lords  in  Derry  v.  Peek  (1889),  14  App.  Cas.  337,  68  L. 
J.  Ch.  864,  61  L.  T.  265,  38  W.  R.  33,  which  established  the  rule  that 
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the  person  misled  by  a  prospectus  had  no  remedy  against  the  indiyidnal 
promoter  except  for  actual  fraud. 

AMERICAN  NOTES. 

The  particular  doctrine  of  the  principal  case  is  not  adjudged  here,  but  it 
is  a  general  doctrine  that  promoters  are  liable  in  damages  to  subscribers 
whose  subscriptions  are  obtained  by  fraud.  Miller  v.  Barber,  66  New  York, 
558 ;  Paddock  v.  Fletcher,  42  Vermont,  389.  So  if  one  procures  subscriptions 
by  representing  that  the  property  belongs  to  a  third  person  and  can  be  bought 
for  a  certain  price,  when  in  fact  it  belongs  to  the  peison  so  representing,  and 
the  price  stated  is  a  large  advance  on  what  he  paid  for  it,  one  thereby  induced 
to  subscribe  may  rescind  and  recover  back  his  payment.  Short  v.  Stevenson,  63 
Pennsylvania,  95.  The  same  principle  in  Teachout  v.  Van  Hoesen,  76  Iowa» 
113 ;  1  Lawyers*  Rep.  Annotated,  664. 

Judge  Thompson,  commenting  on  Craig  v.  Phillips,  3  Ch.  Div.  722  (1  Cor- 
porations, §  452),  says :  "  This,  it  seems  to  the  writer,  was  a  perfectly  clear 
case  of  a  promoter  of  a  company  speculating  on  the  confidence  of  those  whom 
he  induced  to  join  in  the  proposed  venture.  Unless  the  writer  is  greatly  de- 
ceived, the  conduct  of  the  defendant  was  entirely  obnoxious  to  the  doctrine  of 
the  House  of  Lords  in  the  subsequent  case  of  Erlanger  v.  New  Sombrero  Pho^ 
phate  Co.,  3  App.  Cas.  1218,  and  the  conclusion  of  the  Judge  who  tried  the 
case  does  not  do  credit  to  his  perception  of  justice.  We  must  in  any  event 
regard  this  case  as  overruled  by  the  Court  of  Appeal  in  Twyeross  v.  Grant, 
2  C.  P.  Div.  469.'' 


No.  26.  — SCOTT  v,  DIXON. 
(Q.  B.  1859.) 

No.  27.— PEEK  V.  GURNEY. 
(H.  L.  1873.) 

RULE. 

In  general  the  original  allottee  of  shares  is  alone  entitled 
to  maintain  an  action  for  deceit  for  misrepresentations  eou- 
tained  in  the  prospectus.  A  purchaser  of  shares  from  an 
original  allottee  may,  however,  be  entitled  to  maintain 
an  action  for  misrepresentations  in  the  propectus,  if  he  can 
show  that  the  prospectus  was  intended  by  those  issuing  it 
to  be,  and  was,  communicated  to  him  prior  to  his  applica- 
tion for  shares. 
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Scott  V.  Dixon. 

29L.  J.  Ex.62  n.,^  64 11.1 

Company,  —  Report.  —  Director.  —  Action  for  Deceit. 

Where  a  director  makes  a  fraudulent  misrepresentation  in  a  report  intended 
to  be  circulated  amongst  the  public,  and  to  induce  persons  to  buy  shares  on 
the  false  credit  so  given  to  the  position  of  the  company,  a  privity  is  established 
between  the  dkector  and  the  person  purchasing  shares  on  the  faith  of  the 
report,  and  the  director  is  liable  to  such  purchaser  in  an  action  for  deceit. 

Declaration  —  That  the  defendant  was  a  director  of  a  [62  n.] 
banking  company  called  the  Liverpool  Borough  Bank,  and 
intending  to  deceive  and  injure  the  plaintiffs,  and  induce  the  plain- 
tiffs and  others  to  believe  that  the  company  was  in  a  sound  finan- 
cial condition,  and  the  shares  of  great  value,  and  a  safe  investment 
for  money,  and  to  induce  the  plaintiffs  and  others  to  become  pur* 
chasers  of  shares  at  a  greater  price  than  the  real  value,  falsely, 
fraudulently,  and  deceitfully  published  and  represented  to  the 
plaintiffs  and  others  that  certain  profits  arising  out  of  the  busi- 
ness were  about  to  be  divided  among  the  proprietors,  and  that  a 
dividend  at  the  rate  of  £5  per  cent,  was  about  to  be  paid  out  of 
the  profits  ;  and  in  order  more  fully  to  deceive  the  plaintiffs  the  de- 
fendant fraudulently  framed  and  contrived  and  published  a  Eeport 
of  the  then  alleged  financial  condition  of  the  company,  so  as  to 
misrepresent  to  the  plaintiffs  the  condition  of  the  company, 
and  to  induce  the  plaintiffs  and  others  to  believe  that  the  [63  n.] 
company  was  then  possessed  of  a  large  capital,  and  the  con- 
dition sound,  and  the  profits  sufl&cient  for  the  payment  of  the  said 
dividend ;  and  that  the  shares  were  a  safe  investment  for  money, 
which  Eeport  was  published  by  the  defendants  in  the  words  follow- 
ing. —  [The  declaration  then  set  out  a  Eeport  of  the  board  of  direc- 
tors of  the  bank,  of  July,  1857.]  And  then  averred  that  by  the  said 
Eeport  the  defendant  did,  in  fact,  fraudulently  misrepresent  to 
the  plaintiffs  the  then  financial  condition,  and  fraudulently  con- 
cealed the  true  condition,  of  the  company,  and  thereby  misled  tho 
plaintiffs,  and  induced  them  to  believe  that  the  company  theH 
possessed  a  large  capital,  &c.,  by  means  of  which  false  and  fraud- 
ulent representation  and  publication  the  plaintiffs,  relying  on  the 

1  The  report  is  given  as  a  note  to  the  caHes  overruled  by  Peek  v.  Gurney,  see 
case  of  Bedford  v.  Bagshaw  (one  of  the    p.  527,  infra). 
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same,  bought  shares  in  the  company  and  became  liable  to  con- 
tribute to  the  losses  of  the  company.  The  declaration  concluded 
bv  alleging  the  untruth  of  the  statements  in  the  Seport,  negativ- 
ing the  facts  alleged  in  it,  and  that  the  plaintiffs  lost  their 
purchase-money,  and  had  been  obliged  to  contribute  to  the  losses 
of  the  company. 

Pleas  —  Not  guilty,  and  that  the  plaintiffs  were  not  induced, 
by  the  means  alleged,  to  buy  the  shares. 

At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Summer  Assizes, 
1858,  it  was  proved  that  the  defendant  was  a  director  of  the  bank 
in  question,  and  was  present  at  a  meeting  of  the  directors,  at  which 
the  Beport  set  out  in  the  declaration  was  agreed  to,  which  was 
published  on  the  22nd  of  July,  1857.  The  Eeport  was  addressed 
to  the  shareholders,  but  copies  of  it  were  left  at  the  bank,  and 
were  to  be  had  by  share-brokers,  or  anybody  applying  for  them, 
who  was  desirous  of  information  with  regard  to  the  affairs  of  the 
bank  with  a  view  to  the  purchase  of  shares.  The  plaintiff  Scott 
obtained  a  copy  through  a  broker,  and  he  and  the  other  plaintiff 
afterwards  purchased,  on  the  3rd  of  August,  ten  shares  of  £10 
each,  in  their  joint  names,  for  JC92  odd,  and  were  registered  as 
shareholders  on  the  27th  of  August 

On  the  27th  of  the  next  October  the  bank  stopped  payment, 
and  a  call  of  £5  per  share  was  paid,  and  the  plaintiffs  accordingly 
made  to  pay  £50. 

It  was  contended,  on  behalf  of  the  defendant,  that  there  was 
no  evidence  of  any  fraudulent  representation  by  the  defendant  at 
all,  or  at  any  rate,  to  the  plaintiffs.  The  learned  Judge  told  the 
jury  that  if  the  report  was  false,  and  made  with  an  intention  to 
deceive,  and  although  intended  primarily  for  the  shareholders,  yet, 
if  they  thought  it  was  meant  also  for  any  person  who  wanted  to 
make  himself  acquainted  with  the  affairs  of  the  bank,  it  would 
be  addressed  to  him  also,  that  in  such  case  they  might  find  for 
the  plaintiffs.  The  jury  retured  a  verdict  for  the  plaintiffs  for 
£142  odd,  the  full  amount  claimed. 

In  Michaelmas  Term,  1858,  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground,  inter  alia,  that  there  was  no  evidence  for 
the  jury,  inter  alia,  of  any  representation  to  the  plaintiffs  that  the 
Beport  was  true.  And  also  that  the  verdict  was  against  the 
evidence. 

Cause  was  shown,  on  the  20th,  24th  and  27th  of  January,  1859, 
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by  Edward  James,  Wilde  and  Broun.  Sir  F.  Kelly,  Atherton  and 
Mellish,  in  support  of  the  rule.  The  arguments  were  chiefly 
addressed  to  the  points,  whether  the  Seport  was  fraudulent,  and 
whether  the  defendant  was  sufficiently  connected  with  it,  and  had 
sufficient  knowledge  of  the  concerns  of  the  bank  to  make  him 
liable  for  deceit 

The  following  was  all  that  was  said  by  the  Court,  in  their 
judgments,  on  the  point  as  to  the  false  representation  being  made 
to  the  plaintiffs  in  the  sense  of  the  declaration. 

Lord  Campbell,  C.  J.  After  going  at  great  length  into  the 
evidence,  and  expressing  his  opinion  that  the  Beport  amounted  to 
a  fraudulent  misrepresentation,  and  that  the  defendant  was  so 
connected  with  it  as  to  be  liable,  proceeded:  —  The  next  point 
which  we  have  to  consider  is,  was  this  representation  made  to  the 
plaintiffs  ?  Upon  that  I  cannot  entertain  the  slightest  doubt 
Reports  of  joint-stock  companies,  though  addressed  to  the  share- 
holders, are  generally  meant  for  the  information  of  all  who  are 
likely  to  have  dealings  with  the  company,  and  I  have  no  doubt 
that  the  directors  in  the  present  case  knew  that  this  particular 
Report  would  a  few  hours  after  its  publication  be  in  the  hands 
of  all  sharebrokers  in  Liverpool,  and  that  it  would  be  acted  on  by 
those  who  had  or  wished  to  have  dealings  with  the  bank.  But 
moreover  we  have  here  positive  evidence  that  it  was  to  be  bought 
by  any  person  who  wished  to  become  a  purchaser  of  shares,  and 
it  thus  came  into  the  hands  of  the  plaintiffs,  and  the  plaintiffs  by 
the  perusal  of  it  were  induced  to  buy  shares  in  the  bank.  I  have 
therefore  no  doubt  whatever  that  the  allegation  in  the  declaration 
that  that  representation  was  made  to  the  plaintiffs  is  most  com- 
pletely established,  and  the  damages  given  are  no  more  than  the 
damnification  which  they  have  suffered  in  consequence. 

WiGHTMAN,  J.  It  is  said  that,  in  truth,  there  was  no  misrepre- 
sentation to  the  plaintiffs.  Lord  Campbell  has  sufficiently  an- 
swered that  This  was  a  document  meant  for  general  purposes, 
for  it  was  to  be  obtained  by  any  one,  and  the  plaintiffs  themselves 
on  receiving  this  Report  from  a  sharebroker  were  induced  to  make 
the  purchase.  Under  these  circumstances,  it  seems  to  me  that, 
although  in  what  the  defendant  did  he  may  not  have  intended, 
in  the  ordinary  sense  of  the  word,  to  commit  a  fraud,  still  there 
is  the  fact  that  there  has  been  a  false  representation,  and  that  the 
defendant,  knowing  it  to  be  false,  it  was  put  forth  by  him  for  the 
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purpose  of  creating  a  false  credit  in  favour  of  the  bank.    He  did, 
therefore,  that  which  is  charged  as  fraudulent  in  the  declaration. 

Crompton,  J.  The  point  as  to  there  being  no  evidence  was 
almo$t,  if  not  entirely,  confined  to  the  question  whether  there  was 
a  publication  to  the  plaintiffs  in  the  sense  of  the  declaration. 
[64  n.]  I  think  the  evidence  is  quite  clear  as  to  that,  when  we  con- 
sider the  nature  of  the  case.  All  persons  who  wanted  it 
could  obtain  the  Beport  at  the  bank,  and  the  plaintiff's  broker  thus 
obtained  it  and  handed  it  to  the  plaintiffs,  who  acted  upon  it 
When  a  matter  of  this  kind  is  published  it  is  sure  to  be  read,  and 
the  publisher  must  know  that  it  will  be  used,  and  this  brings  the 
publisher  within  the  compass  of  the  law  applicable  to  the  subject 
About  the  law  on  this  point  there  can  be  no  doubt  If  a  person 
wilfully  makes  a  statement  which  he  knows  to  be  untrue,  and 
which  is  likely  to  lead  to  consequences  detrimental  to  a  person 
who  acts  upon  it,  then  the  person  making  the  statement  is  guilty 
of  fraud  in  the  sense  used  in  the  declaration,  and  the  defendant 
is  in  the  position  of  such  a  person,  if  there  is  evidence,  as  I  think 
there  is,  to  show  he  was  aware  of  the  untruth  of  the  Beport. 

Hill,  J.  The  declaration  charges  that  the  defendant  made 
a  false  and  fraudulent  representation  to  the  plaintiffs,  on  the  faith 
of  which  they  bought  the  shares.  As  to  the  representation  hav- 
ing been  made  to  the  plaintiffs,  there  is  no  doubt  on  the  facts 
that,  although  the  Eeport  was  primarily  a  report  to  the  share- 
holders, yet  the  directors  (who  desired  that  the  shares  should 
maintain  a  good  price  in  the  market)  intended  it  for  the  informa- 
tion of  every  person  who  was  disposed  to  deal  in  shares,  and  any 
person  who  was  so  minded,  according  to  the  ordinary  practice  of 
the  bank,  might  obtain  that  Report  at  the  bank,  and  the  repre- 
sentation contained  in  that  Eeport  was  a  representation  made  to 
the  person  so  obtaining  the  Beport ;  the  plaintiffs  did  so  obtain 
it ;  therefore  on  that  part  of  the  case,  I  think  there  is  no  ground 
whatever  for  the  rule. 

Bule  discharged. 
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Company.  —  Prospectus.  —  Promoter,  —  Allottee.  —  Action  for  Deceit,  —  [377] 
Purchaser  of  Shares. 

The  proper  purpose  of  a  prospectoB  of  an  intended  company  is  to  invite 
persons  to  become  allottees  of  the  shares,  or  original  shareholders  in  the 
company.     When  it  has  performed  this  office  it  is  exhausted. 

In  order  that  a  person  who  subsequently  buys  shares  should  be  enabled  to 
maintain  any  proceeding  at  law,  or  in  equity,  against  the  directors  in  respect 
of  losses  occasioned  by  his  belief  in  the  prospectus  and  his  consequent  pro- 
curement of  shares,  he  must  show  some  direct  connection  between  them  and 
himself  in  the  communication  of  the  prospectus,  and  its  iufluence  upon  his 
conduct  in  becoming  an  allottee.  Seymour  v.  Bagshaw,  18  C.  B.  903  ;  29  L.  J. 
Ex.  62  n.,  and  Bedford  v.  Bagshawe,  4  H.  &  N.  538 ;  29  L.  J.  Ex.  59,  over- 
ruled. Scott  V.  Dixon,  p.  523,  supra,  29  L.  J.  Ex.  62  n.,  and  Gerhard  v.  Bates, 
2  El.  &  Bl.  476;  22  U  J.  Q.  B.  364,  explained  and  adopted. 

The  proceeding  in  such'  a  case  is  like  an  action  at  law  for  deceit  (the 
*same  principle  being  applicable  in  such  a  matter  both  at  law  and  in    [*378] 
equity),  and  is  therefore  of  a  personal  character,  and  the  estate  of  a 
deceased  director  not  being  alleged  and  proved  to  have  received  benefit  from 
the  deceit,  his  executors  cannot  be  made  liable  to  compensate  the  person 
who  asserts  that  he  has  been  injured  by  it.     {Per  Lord  Chelmsford.) 

One  of  the  projectors  of  a  company,  a  partner  of  the  old  firm  which  sold 
its  business  to  the  company,  set  up  as  a  defence  that  he  had  not  taken  part 
in  preparing  or  issuing  the  prospectus ;  he  knew,  however,  all  that  the  other 
directors  knew,  consented  to  become  a  director  of  the  company,  signed  the 
memorandum  and  articles  of  association,  and  shares  were  appropriated  to  him : 

Held,  that  under  these  circumstances  he  could  not  avail  himself  of  this 
defence. 

Per  Lord  Cairns  :  Mere  non-disclosure  of  facts,  unless  such  non-disclosure 
had  the  effect  of  making  the  disclosed  facts  absolutely  false,  would  not  be 
sufficient  to  sustain  a  proceeding  which  was  really  in  the  nature  of  an  action 
for  misrepresentation. 

A  prospectus  for  an  intended  cempany  was  prepared  by  the  projectors  (the 
directors  of  the  company),  and  issued  by  them  to  the  public  :  it  contained 
misrepresentations  of  facts,  facts  known  to  those  who  issued  it ;  and  it  also 
concealed  the  existence  of  a  deed,  which  was  material  to  be  known,  and 
which,  if  known,  would,  in  all  probability,  have  prevented  the  formation  of 
the  company.  Being  addressed  to  the  whole  public,  any  one  might  take  up 
the  prospectus  and  appropriate  to  himself  its  representations,  by  applying  for 
an  allotment  of  shares :  — 

Held,  that  when  the  allotment  was  completed,  the  office  of  the  prospectus 
was  exhausted,  and  that  a  person  who  had  not  become  an  allottee,  but  was 
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only  a  subsequent  purchaser  of  shares  in  the  market,  was  not  so  connected 
with  the  prospectus  as  to  render  those  who  had  issued  it  liable  to  indemnify 
him  against  the  losses  which  he  had  suffered  in  consequence  of  his  purchase. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the 
EoLLS,  by  which  the  appellant's  bill  had  been  dismissed  with 
costs,  L.  R,  13  Eq.  79. 

The  appellant,  when  the  Overend  &  Gumey  Company  was 
ordered  to  be  wound  up,  was  the  holder  therein  of  2000  shares,  in 
respect  of  which  he  was  placed  on  the  list  of  contributories,  and 
his  liability  to  be  so  was  confirmed  by  a  decision  of  this  House,  L. 
R,  2  H.  L.  325. 

The  following  is  a  brief  summary  of  the  facts. 

The  company  was  formed  in  July,  1865,  and  the  prospectus  then 
issued.  The  business  was  begun  on  the  1st  of  August,  1865.  The 
appellant  was  not  an  original  allottee,  but  purchased  his  shares  in 
the  market  in  the  months  of  October  and  December  of  that 
[*  379]  year.  *  On  the  10th  of  May,  1866,  the  company  stopped 
payment  On  the  11th  of  June  a  resolution  was  passed  to 
have  a  voluntary  winding-up,  and  on  the  22nd  of  June  the  usual 
order  for  such  winding-up,  under  supervision  of  the  Court,  was  made. 
The  appellant,  who  had  been  by  this  House,  in  July,  1867,  declared 
to  be  liable  as  a  contributory,  and  had  paid  nearly  £100.000  on  his 
shares  under  this  winding-up,  filed  his  bill  in  March,  1868,  against 
the  then  directors,  and  against  the  executors  of  Thomas  Augustus 
Gibb,  who  had  been  a  director  at  the  time  of  issuing  the  prospectus, 
but  had  died  in  November,  1866.  The  bill  alleged  misrepresenta- 
tion of  facts  and  concealment  of  facts  on  the  part  of  the  directors 
in  the  prospectus  they  issued,  by  which  the  appellant  had  been 
induced  to  purchase  shares  and  had  been  damnified,  and  he  sought 
indemnity  from  the  estates  of  the  directors. 

The  Master  of  the  Rolls  had  held  that  if  he  had  been  an 

original  allottee,  and  had  come  in  due  time,  he  would  have  been 

entitled  to  such  indemnity,  but  that  he  was  debarred  of  his  remedy 

on  the  grounds,  first,  that  he  was  in  no  better  position  than  the 

allottee  from  whom  he  had  bought,  and  secondly,  that  he  had  come 

too  late  for  relief.    His  bill  was  therefore  dismissed  with  costs.^ 

Against  that  dismissal  this  appeal  was  brought. 

^  The  facts  of  the  case  and  the  argn-  ahridged  form,  the  more  so  as  the  jndg* 

ments  are  bo  fully  stated  in  the  report  in  ment  related  prinoipally  to  the  rights  of  a 

the  Court  below,  that  it  has  been  deemed  purchaaer  from  an  allottee, 
only  necessary  here  to  give  them  in  a  very 
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Mr.  Kay,  Q.  C,  and  Mr.  Swans  ton,  Q.  C.  (Mr.  JoUiffe  was  with 
them),  for  the  appellant :  — 

Fraud  is  clearly  established  by  the  evidence  in  this  case ;  but 
actual  fraud  is  not  necessary  in  order  to  give  a  ground  for  relief  in 
equity.  The  statement  in  the  prospectus  were  not  only  calculated, 
but  were  intended,  to  deceive.  These  statements  were  made,  and 
meant,  to  have  effect  on  all  who  should  read  the  prospectus,  and 
there  was  no  thought  of  limiting  the  effect  of  that  prospectus 
within  a  certain  time,  or  of  confining  it  to  a  certain  class  of  readers. 
The  object  of  those  who  framed  it  was  the  reverse.  The  allottees 
would,  of  course,  be  those  who  were  first  deceived  by  it,  but  the 
intention  to  deceive  was  not  confined  to  them  alone. 
Those  who  *  purchased  from  these  first  allottees  would  be  [*  380] 
persons  who,  like  them,  were  deceived  by  the  misrepresen- 
tations in  the  prospectus,  the  circulation  of  which,  so  far  from 
being  confined  to  the  first  allottees,  was  never  for  one  moment  sus- 
pended, but  was  pertinaciously  kept  up.  The  evidence  here 
showed  not  merely  concealment  of  what  ought  to  have  been  stated, 
but  wilful  misrepresentation  of  what  was  the  actual  state  of  facts. 

There  could  be  no  doubt  about  the  intention  of  the  parties  when 
it  was  recollected  that  there  had  been  a  very  careful  concealment 
of  one  of  the  deeds,  which  deed,  deemed  by  the  concoctors  of  the 
scheme  to  be  absolutely  necessary  to  enable  them  to  carry  the 
scheme  into  effect,  had  it  been  known  to  the  public,  would  have 
prevented  entirely  the  formation  of  the  company.  The  mischief 
done  was  like  that  occasioned  by  a  person  throwing  a  lighted 
squib  into  a  crowd,  not  one  particular  person  but  any  or  all  might 
suffer  from  it;  it  was  therefore  an  act  for  which,  wherever  it 
occasioned  mischief,  the  wrongdoer  was  by  law  held  responsible  to 
the  person  injured.  That  was  the  rule  of  law,  and  the  same  rule 
must  exist  in  equity.  And  equity  has  clearly  authority  in  such 
a  case  to  afford  relief  to  the  injured  party. 

As  to  Barclay,  he  was  as  well  informed  as  any  one  else  on  the 
facts  of  the  case,  and  with  that  full  information,  though  he  might 
not  have  joined  in  actually  preparing  the  prospectus,  he  joined  in 
doing  all  that  was  required  for  getting  up  this  company,  and  selling 
the  insolvent  business  of  the  partnership  to  the  company  as  a  sol- 
vent business,  and  in  fraudulently  representing  it  to  be  a  flourishing 
business.  This  was  done  when  those  who  concocted  the  whole 
scheme  knew  it  to  be  hopelessly  insolvent 
VOL.  vu.  —  34 
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As  tx)  Gibb,  this  was  not  like  a  case  of  a  mere  personal  wrong, 
an  assault  for  instance,  it  was  a  matter  relating  to  property,  and 
Gibb  having  by  his  conduct  assisted  in  occasioning  a  loss  of 
property  to  the  plaintiff,  his  estate  was  bound  to  assist  in  compen- 
sating him. 

There  had  been  no  wrongful  delay  in  this  case.  As  soon  as  the 
real  nature  of  the  matter  and  of  the  appellant's  liability  were 
known  the  bill  was  filed  to  seek  indemnity. 

The  cases  cited  in  argument  for  the  appellant  were  the  follow- 
ing :  New  Brunswick  and  Canada  Railway  Company  v. 
[*  381]  Muggeridge,  1  Dr.  &  Sm.  363,  381,  ♦  where  Vice- 
Chancellor  Kindersley  laid  down  the  rule  as  to  the  duty 
of  those  who  issued  a  prospectus  inviting  the  public  to  take  shares 
on  the  faith  of  representations  therein  made,  that  such  representa- 
tions must  be  made  "  with  strict  and  scrupulous  accuracy,"  a  rule 
which  Vice-Chancellor  Wood,  in  Henderson  v.  Lacon,  L.  R,  5  Eq. 
249,  262,  described  as  *'  a  golden  legacy "  left  to  the  public,  and 
which  was  expressly  adopted  by  Lord  Chancellor  Chelmsford,  in 
the  Venezuela  Company  v.  Kisch,  L.  R.,  2  H.  L.  99-113,  6  R  C.  759. 
The  principle  thus  stated  had  been  both  before  and  since  recognised 
in  Oakes  v.  Turquand  and  Peek  v.  Turquand,  In  re  Overend,  Gurriey 
&  Co.,  L.  R,  2  H.  L.  325,  6  R  C.  879  ;  Fasley  v.  Freeman,  3  T.  R  51, 
1  R  R.  634  ;  Burnes  v.  Pennell,  2  H.  L.  C.  497 ;  JSvans  v.  Bicknell, 
6  Ves.  174,  5  R  R.  245 ;  Burrowes  v.  Lock,  10  Ves.  470,  8  R  R  33, 
856 ;  Slim  v.  Croucher,  1  De  G.  F.  &  J.  518,  29  L.  J.  Ch.  273  ;  Baw- 
Urn  V.  Wickham,  3  De  G.  &  J.  304,  28  L.  J.  Ch.  188  ;•  Colt  v.  Wool- 
laston,  2  P.  Wms.  154 ;  Barry  v.  Croskey,  2  J.  &  H.  1 ;  Bamshire  v. 
Bolton,  L.  R,  8  Eq.  294,  38  L.  J.  Ch.  594 ;  OgUvieY.  Currie,  87  L.  J. 
Ch.  541 ;  Clarke  v.  Dickson,  El.  Bl.  &  El.  148,  27  L.  J.  Q.  B.  222 ; 
and  again,  6  C.  B.  (N.  S.)  453  ;  Tapp  v.  Lee,  3  Bos.  &  P.  367 ;  Foster 
V.  Charles,  6  Bing.  396 ;  and  again,  7  Bing.  105  ;  Ckanddor  v.  LopuSj 
Cro.  Jac.  4,  1  Sm.  L.  C.  140,  and  n. ;  Ingram  v.  Thorp^  7  Hare,  67 ; 
Barwick  v.  English  Joint  Stock  Bank,  L  R,  2  Ex.  259 ;  Bedford  v. 
Bagshaw,  4  H.  &  K  538,  29  L.  J.  Ex.  59 ;  Bagshaw  v.  Seymour,  18 
C.  B.  903,  29  L.  J.  Ex.  62,  n. ;  Duravtt/s  Case,  26  Beav.  268 ;  Ger- 
hard v.  Bates,  2  El.  &  Bl.  476 ;  Blain  v.  Agar,  1  Sim.  37,  2  Sim. 
289 ;  The  Western  Bank  of  Scotland  v.  Addie^  L.  R,  1  H.  L.  Sc.  145  ; 
Walsham  v.  Stainton,  1  D.  J.  &  S.  678,  33  L.  J.  Ch.  68 ;  Davidson  v. 
Tulloch,  3  Macq.  Sc.  Ap.  783  ;  Scott  v.  Dixon,  29  L.  J.  Ex.  62,  n. ; 
p.  523,  ante;  Levy  v.  Langridge,  4  M.  &  W.  337,  7  L.  J.  Ex.  387. 
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The  Solicitor-General  (Sir  G.  Jessel),  Mr.  Macnaghten,  and  Mr. 

C.  S.  Medd,  appeared  for  Eennie. 

*  Mr.   Roxburgh,   Q.   C,  Mr.   Lindley,   Q.  C,  and  Mr.  [*  382] 
Graham  Hastings,  for  J.  H.  Gurney,  H.  E.  Gurney,  and  R 
Birkbeck. 

Mr.  Fry,  Q.  C,  Mr.  Jackson,  Q.  C,  and  Mr.  Sayer,  were  for  H. 
F.  Barclay. 

Mr.  Fooks,  Q.  C,  and  Mr.  W.  Fooks,  were  for  H.  G.  Gordon. 

Sir  R.  Baggallay,  Q.  C,  and  Mr.  Macnaghten,  were  for  the 
executors  of  Gibb :  —  ^ 

The  relief  sought  in  this  case  can  only  be  granted  on  the  ground 
of  fraud,  and  thjere  was  no  fraud  here. 

Misrepresentation  is  denied.  The  statements  made  were  fair, 
and  the  belief  expressed  on  the  prospectus,  though  ultimately  dis- 
appointed, was,  at  the  time,  truly  entertained.  But  even  assuming 
that  there  had  been  misrepresentation,  there  had  been  none  made 
to  the  appellant.  There  had  been  no  communication  between  him 
and  the  directors.  He  had  not  taken  shares  on  the  faith  of  the 
statements  made  in  the  prospectus,  —  he,  acting  no  doubt  upon 
general  opinion,  bought  tliem  in  the  open  market  a  long  time  after 
the  prospectus  had  been  issued,  and  its  direct  operation  had  come 
to  an  end.  There  was,  indeed,  nothing  to  connect  his  purchase 
with  the  prospectus,  or  with  those  who  issued  it.  Whatever,  there- 
fore, might  have  been  alleged  by  an  original  allottee  against  the 
representations  in  the  prospectus  (which,  however,  the  respondents 
insisted  to  have  been  fair  and  proper),  they  could  not  l)e  put  for- 
ward as  those  on  which  the  appellant  had  been  induced  to  purchase 
shares.  Under  these  circumstances  he  could  not  have  maintained 
on  this  prospectus  an  action  at  law  for  deceit;  for  he  could  not 
have  connected  himself  with  the  prospectus  or  with  those  who 
issued  it,  nor  could  he  show  that  he  had  been  deceived  by  anything 
they  had  done.  If  so,  then  it  was  quite  clear  that  he  could  not 
come  into  equity  to  ask  for  what  the  very  principles  of  the 
law  — not  its  mere  forms  of  procedure  —  would  not  allow  him  to 
obtain.  No  representation  whatever  had  been  made  by  the  direc- 
tors to  this  appellant,  who  consequently  had  no  title  whatever  to 

1  The    argnments  for  the  respondents  Mr.  Gibb,  who  insisted  that  his  estate,  in 

were,  on  the  general  question  of  the  right  their  hands,  was  not  liable.    The  argu- 

of  the  appellant  to  claim  relief,  similar  in  ment  as  to  delay  was  not  pressed, 
each  case,  except  as  to  the  executors  of 
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[*  383]  *  come  against  them  for  compensation.  The  bill  asked  for 
relief  on  the  ground  of  fraud ;  no  fraud  had  been  substan- 
tiated, and  therefore  no  relief  on  any  other  ground  could  now  be 
asked. 

As  to  Gibb,  the  demand  for  relief  could  not  be  supported. 
Even  if  wrong  had  been  committed  by  the  whole  body  of  directors, 
of  which  he  was  only  an  individual  member,  his  estate  could  not 
be  made  liable.  If  there  had  been  any  fraud  then  the  commission 
of  it  was  a  personal  act  of  wrong,  for  which  he  who  committed  it 
would  be  liable  during  his  Ufe,  but  the  liability  would  not  descend 
to  his  representatives,  who  were  wholly  innocent  of  it.  And  here, 
too,  there  was  not  a  pretence  for  saying  that,  supposing  the  wrong 
to  have  been  committed,  there  had  been  any  benefit  whatever 
accruing  to  the  estate  of  him  who  had  committed  it.  The  estate, 
therefore,  could  not  be  made  liable. 

As  to  Barclay,  he  had  not  taken  any  part  in  issuing  the  pro- 
spectus, and  therefore,  could  not  be  made  liable  for  any  losses 
that  it  might  be  alleged  to  have  produced. 

The  cases  cited  for  the  appellant  were  commented  on  and 
sought  to  be  distinguished,  and  the  following  cases  were,  in  addi- 
tion, referred  to  by  the  respondent's  counsel:  Kerr  on  Frauds, 
p.  274,  showing  that  the  caveat  emptor  principle  applied  here; 
Shipv,  Croskill,  L.  R,  10  Eq.  73,  39  L  J.  Ch.  550 ;  The  Zand  Credit 
Company  of  Ireland  v.  Lord  Fermoyy  on  appeal,  L.  R,  5  Ch.  763 ; 
Hoidfon's  Case,  1,  Mer.  616,  15  R  K  169;  Powell  v.  Aiken,  4  K 
&  J.  343,  352  ;  Davidson  v.  Tulloch,  3  Macq.  Sc.  Ap.  783 ;  Lans- 
doionc  V.  Lansdovme,  1  Madd.  116, 15  RE.  225  ;  ^foore  v.  Burke, 
4  F.  &  F.  258 ;  Cullen  v.  Thomson,  4  Macq.  Sc.  Ap.  424  ;  Kcat^s 
V.  Cadogan,  10  C.  B.  591,  20  L.  J.  C.  R  76;  Hamhly  v.  TroU, 
Cowp.  371,  2  E.  C.  1;  Bishop  of  Winchester  v.  Knight,  1  R 
Wms.  406 ;  Joint  Stock  Discount  Company  v.  Broion,  L.  R,  8  Eq. 
381. 

Mr.  Kay  replied. 

Lord  Chelmsford  :  — 

This  is  an  appeal  from  a  decree  of  the  Master  of  the  Rolls,  in 
a  suit  in  which  the  appellant  was  plaintiff  and  the  respon- 
[*  384]  dents  *  were  defendants,  dismissing  the  appellant's  bill 
without  costs. 

The  bill  prayed  in  substance  that  the  respondents,  the  directors 
of  the  company  called  the  Overend  &  Gurney  Company,  and  the 
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respondents,  the  Messrs.  Gibb,  the  executors  of  a  deceased  director, 
might  be  decreed  to  make  good  to  the  appellant  or  indemnify 
him  against  the  loss  'which  he  had  sustained  by  reason  of  his 
having  become  the  purchaser  of  2000  shares  in  the  company,  and 
having  been,  as  he  alleged,  deceived  and  misled  by  a  prospectus 
put  forth  by  the  respondents  and  the  deceased  director,  containing 
several  misrepresentations  and  suppressions  of  material  and  impor- 
tant facts,  with  a  view  to  deceive  and  mislead  the  public,  and  the 
appellant  as  one  of  the  public. 

The  Master  of  the  Eolls  dismissed  the  appellant's  bill, 
solely  on  the  ground  of  his  delay  in  instituting  proceedings ;  but 
he  dismissed  it  without  costs,  because  in  his  opinion  "  the  directors 
were  guilty  of  gross  misconduct  in  concealing  the  insolvency  of 
the  old  tirm"    (L.  K.,  13  Eq.  121)  of  Overend  &  Gumey. 

Upon  the  argument  of  this  appeal,  the  respondents  very 
properly  declined  to  insist  upon  the  point  of  delay  as  an  answer 
to  the  appellant's  suit.  The  Master  op  the  Rolls  proceeded 
upon  the  principle,  established  by  many  decided  cases,  that  an 
allottee,  or  purchaser  of  shares  in  a  company,  who  seeks  to  divest 
himself  of  his  shares  upon  the  ground  of  having  been  induced  to 
purchase  them  by  misrepresentation,  cannot  be  relieved  if  he  has 
continued  to  hold  the  shares  without  objection  after  knowledge, 
or  with  the  full  means  of  knowledge,  of  the  falsehood  by  which 
lie  has  been  drawn  in  to  acquire  them.  These  cases  proceeded 
upon  the  ground  of  acquiescence,  and  on  the  application  of  a 
more  general  principle  that  an  agreement  induced  by  fraud  is  not 
absolutely  void,  but  that  it  is  entirely  in  the  option  of  the  person 
defrauded  whether  he  will  be  bound  by  it  or  not.  The  suit  in  the 
present  case  is  not  for  the  rescission  of  the  contract,  but  is  founded 
upon  the  loss  the  appellant  has  sustained,  and  may  sustain,  in 
consequence  of  his  being  bound  by  the  contract  he  has  entered 
into.  It  is  a  proceeding  similar  to  an  action  at  law  for  deceit ; 
and  the  only  amount  of  delay  which  could  be  a  bar  to 
relief  is  fixed  by  the  Statute  of  *  Limitations,  by  analogy  to  [*  385] 
which  equity  generally  proceeds  in  questions  of  laches. 

The  questions  to  be  determined  upon  this  appeal  are, 

Fir^t,  whether  the  respondents  ought  to  be  decreed  to  in- 
demnify the  appellant  for  the  loss  he  has  sustained  upon  the 
shares  he  was  induced  to  purchase  by  reason  of  their  misrepre- 
sentation or  concealment  of  facts  material  to  be  known  ?     Secondly, 
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supposing  the  *  directors  to  be  liable,  whether  the  remedy  of  the 
appellant  extends  to  the  executors  of  the  deceased  director, 
Mr.  Gibb  ?  Thirdly,  whether,  as  the  appellant  was  not  an  original 
allottee,  but  a  purchaser  of  shares  in  the  market,  any  injury  he 
has  sustained  by  becoming  a  holder  of  the  shares  is  not  too 
remote  to  entitle  him  to  relief  against  the  respondents  ? 

In  dealing  with  the  first  question,  it  will  not  be  necessary  to 
enter  into  a  minute  detail  of  the  affairs  of  the  firm  of  Overend  & 
Gurney,  who  had  for  many  years  carried  on  a  most  extensive  busi- 
ness as  bill  brokers  and  money  dealers,  with  the  highest  credit  and 
reputation  in  the  commercial  world. 

With  the  exception  of  the  panic  year,  1857,  their  Irosiness  had, 
prior  to  the  year  1860,  been  carried  on  profitably;  but  from  1861 
to  1865  no  profits  were  divided.  This  is  attributed  to  a  departure 
from  the  legitimate  business  (as  it  is  called)  of  the  firm,  by  mak- 
ing advances  to  various  persons  upon  securities  of  a  speculative 
and  uncertain  character,  these  doubtful  advances  amounting  to 
upwards  of  £4,000,000  sterling.  But  even  upon  bills  discounted 
in  the  regular  course  of  the  legitimate  business  of  the  firm  during 
the  above  four  years,  there  had  been  losses  averaged  at  £32,532 
per  annum,  but  which  is  said  to  have  included  one  year  (1864)  of 
very  unusual  pressure.  This  state  of  things  occasioned  great 
anxiety,  and  led  to  a  careful  investigation  of  the  affairs  of  the  firm; 
when  it  appeared  from  the  books  that  there  were  outstanding 
debit  balances  to  the  above  amount  of  £4,000.000,  and  upwards : 
but  it  was  estimated  that  of  this  sum  X  1,082,000  would  be  real- 
ized ;  leaving  a  sum  of  upwards  of  £3,000,000  to  be  provided  for. 
Xo  doubt  the  firm  was  in  a  hazardous  condition.  Possibly,  by 
care  and  circumspection  in  the  future  management  of  the  business, 
the  affairs  might  have  been  brought  round.  But  the  partners,  as  it 
is  said,  "  after  mature  deliberation,  considered  it  desirable 
[*  386]  that  the  *  business  should  be  strengthened  by  the  intro- 
duction of  fresh  capital,  and  in  the  result  it  was  determined 
that  such  object  should  be  accomplished  by  the  formation  of 
a  joint  stock  company." 

It  cannot  be  denied  that  if  the  condition  of  the  firm  of  Overend 
&  Gurney  had  been  disclosed  the  result  must  have  been  their  stop- 
page, and  no  hope  could  have  been  entertained  of  establishing  a 
jf)int  stock  company  upon  the  basis  of  a  concern  in  such  a  state. 
Jhe  foundation  of  the  projected  company  was  therefore  necessarily 
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laid  in  concealment ;  and  to  render  the  scheme  attractive  to  the 
public  the  promoters  were  not  only  compelled  to  hide  the  truth, 
but  to  give  such  a  colour  to  the  statements  put  forth  in  the  pro- 
spectus as  to  render  them  (though  perhaps  literally  true),  yet,  in 
the  sense  iu  which  they  must  have  known  the  statements  would 
be  understood  by  the  public,  really  false. 

The  arrangement  for  the  establishment  of  the  company  was 
carried  out  by  two  deeds,  both  dated  and  executed  on  the  27th  of 
July,  1865,  though  only  one  of  them  was  referred  to  in  the  pro- 
spectus issued  on  the  12th  of  July  as  "the  deed  of  covenant" 
which  might  he  inspected  at  the  offices  of  the  solicitors  of  the 
companp 

By  this  deed  the  firm  of  Overend  &  Gurney  agreed  to  sell,  and 
the  limited  company  agreed  to  purchase,  the  business  of  bill  brokers 
and  money  dealers,  for  the  sum  of  £500,000 ;  the  sum  of  £250,000, 
one  moiety,  to  be  paid  or  treated  as  paid,  by  being  brought  into 
account  as  being  paid,  in  cash  on  the  day  of  completion,  and  the 
other  moiety  to  be  paid,  or  treated  as  paid,  by  the  limited  company 
issuing  to  the  firm  of  Overend  &  Gurney  16,666  shares  of  £50 
each,  on  which  £15  per  share  were  to  be  treated  as  paid  up,  and 
allowed  on  account  between  the  vendors  and  purchasers.  And  it 
was  agreed  that  the  limited  company  should  be  entitled  to  have 
tlie  price  or  sum  of  £500,000  applied  and  made  available  by  way 
of  material  guaranty  in  aid  of  and  for  the  purpose  of  ensuring  the 
performance  of  the  covenants  of  the  vendors. 

The  other  deed,  called  the  deed  of  arrangement,  was  never  made 
known  to  the  public,  but  was  alleged  in  argument  by  the  appel- 
lant's counsel  to  have  been  studiously  concealed.  By  this  deed  it 
was  arranged  that  during  a  period,  called  the  "  suspense  period," 
from  the  31st  of  July,  1865,  to  the  31st  of  December, 
1868,  a  *  suspense  and  guaranty  account  should  be  oj^ned  [*  387] 
and  debited  with  the  balance  of  the  excepted  accounts 
(meaning  the  outstanding  accounts,  debts,  liabilities,  transactions, 
matters,  affairs,  and  things  connected  with  the  business  of  the  old 
firm,  which  the  directors  of  the  limited  company  should  deem  it 
desirable  or  expedient  to  be  wound  up,  settled,  or  arranged  by  the 
old  firm  itself. 

This  suspense  and  guaranty  account  was  to  be  credited  with 
£250,000,  the  moiety  of  the  sum  to  be  paid  for  the  transfer  to  the 
limited  company  of  the  business  of  the  old  firm,  and  also  with  the 
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dividends  payable  in  respect  of  the  16,666  shares,  and  with  all 
sums  of  money  received  upon  the  sale  of  any  of  these  shares. 

By  this  deed  the  complete  liquidation  of  the  excepted  accounts, 
which  were  to  be  wound  up  by  the  old  firm,  was  limited  to  a 
period  of  three  and  a  half  years. 

In  these  circumstances,  where  so  much  was  to  be  concealed  and 
so  much  varnished  over  to  tempt  the  public  to  join  the  proposed 
company,  the  prospectus  was  prepared.  It  was  drawn  up  by  John 
Henry  Gurney,  and  discussed  and  considered  by  all  the  persons 
who  were  afterwards  directors,  except  Mr.  Barclay. 

It  is  unnecessary  to  consider  in  detail  the  alterations  which  were 
made  in  the  original  draft;  but  one  of  them  appears  to  me  to 
deserve  some  attention.  In  the  proposed  prospectus  there  was  a 
statement  that  the  existing  liabilities  of  the  old  firm  which  might 
be  taken  over  by  the  company  would  be  "  most  amply  and  satis- 
factorily guaranteed."  It  was  suggested  that  these  latter  words 
should  be  omitted,  and  their  place  supplied  by  the  words  "  under 
the  guaranty  of  the  vendors."  And  the  prospectus  accordingly 
runs  thus :  "  The  vendors  guaranteeing  the  company  against  any 
loss  on  the  assets  and  liabilities  transferred."  This  seems  to  be  an 
indication  of  the  opinion  of  the  intended  directors,  who  knew  all 
the  facts,  and  who,  I  assume,  were  desirous  of  making  the  state- 
ments in  the  prospectus  as  comformable  to  the  truth  as  possible, 
that  they  could  not  truly  represent  the  guaranty  of  the  old  firm 
to  be  an  ample  and  satisfactory  one.  It  is,  however,  sufficient  to 
remark  that  the  prospectus  was  not  framed,  in  the  terms  in  which 
it  was  issued,  carelessly  or  inconsiderately,  but  designedly  and 
after  deliberation. 

It  dt^s  not  appear  that  the  old  firm  had  at  this   time 
[•  388]  lost  any  of  *  its  estimation  with  the  public,  and  the  well- 
known  name  in  capitals  at  the  head  of  the  prospectus  was 
likely  to  possess  no  inconsiderable  attraction. 

The  prosjx^ctus  is  ushered  in  with  the  following  statement: 
"  The  com[\*^ny  is  formed  for  the  purpose  of  carrying  into  efifect  an 
arrangement  which  has  been  made  for  the  purchase  from  Messrs. 
Overend,  Gurney,  &  Co.  of  their  lonijj-established  business  as  bill- 
brokers  and  money  dealers,  and  of  the  premises  in  which  the 
business  is  conducted,  the  consideration  for  the  goodwill  being 
£500,000.  one  half  being  paid  in  cash,  and  the  remainder  in  shares 
of  the  comj^any,  with  £15  per  share  credited  thereon,  terms  which. 
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in  the  opinion  of  the  directors,  cannot  fail  to  ensure  a  highly  remu- 
nerative return  to  the  shareholders."  This  is  followed  by  the 
statement  already  adverted  to  of  "  the  vendors  guaranteeing  the 
company  against  any  loss  on  the  assets  and  liabilities  transferred," 

Now,  what  would  be  understood  by  any  person  reading  these 
representations  ?  Unquestionably  that  the  old  firm  was  a  suffi- 
ciently flourishing  concern  for  the  goodwill  of  the  business  to  be 
worth  half  a  million,  and  that  the  proposed  company,  being  guaran- 
teed against  any  loss  on  the  assets  and  liabilities  transferred,  the 
terms  agreed  upon  for  the  transfer  of  the  business  could  not  fail  to 
ensure  a  highly  remunerative  return  to  the  purchasers.  At  this 
time  the  old  firm  was  insolvent  to  the  extent  of  £3,000,000,  and 
the  goodwill  of  the  business  was  really  not  worth  one  farthing. 

It  is  said  that  every  statement  in  the  prospectus  is,  literally, 
true ;  that  the  sum  of  £500,000  was  actually  the  sum  agreed  to  be 
paid  as  the  consideration  of  the  transfer  of  the  business  of  the  old 
firm ;  and  that  the  company  had  really  the  guaranty  of  the 
vendors  against  any  loss  on  the  assets  and  liabilities  of  the  firm. 
I  am  compelled,  however,  to  question  even  the  literal  truth  of  the 
representation  that  the  consideration  for  the  goodwill  was  £500,000, 
one  half  being  paid  in  cash,  and  the  remainder  in  shares  of  the 
company.  This  imports,  of  course,  that  payment  of  the  £250,000 
was  to  be  really  made  to  the  partners  in  the  old  firm,  and  the 
shares  to  be  delivered  to  them  for  their  own  benefit.  But  so  far 
was  this  from  being  the  case,  that  under  the  deed  of  arrangement 
(the  deed  not  referred  to  in  the  prospectus),  instead  of  the 
£250,000  being  paid  to  the  partners,  it  was  to  be  paid 
to  the  *  limited  company,  and  the  suspense  and  guaranty  [*  389] 
account  was  to  be  credited  with  that  amount  in  discharge 
of  so  much  of  the  liabilities  of  the  old  firm ;  and  with  regard  to  the 
shares  (the  other  moiety  of  the  consideration),  all  benefit  derived 
from  them  by  the  partners  in  the  old  firm  was  to  be  carried  to  the 
credit  of  the  same  account.  Upon  these  facts  was  it  true,  even  in 
a  literal  sense,  that  the  consideration  for  the  business  was  to  be 
paid  to  the  old  firm  of  Overend  &  Gurney,  one  half  in  cash  and  the 
remainder  in  shares  ?  If  not,  then  undoubtedly  there  was  a  misre- 
presentation, for  which  the  respondents  would  be  liable. 

But  the  case  must  be  examined  with  reference  to  the  charge 
which  is  made  against  the  .respondents  of  having  concealed  ma- 
terial facts,  by  which  the  appellant  alleges  that  he  was  deceived 
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and  drawn  in  to  the  purchase  of  his  shares  in  the  company.  It 
was  argued  on  his  behalf  that  the  concealment  of  material  facts 
which  a  person  is  bound  to  communicate  may  be  the  ground  of  an 
action  for  deceit  and  of  a  suit  for  relief  in  equity.  The  conceal- 
ment in  the  present  case  was  of  the  all-important  fact  of  the  true 
state  of  the  affairs  of  the  old  firm,  which,  if  they  had  been  dis- 
closed, the  wildest  speculator  would  have  turned  away  from  a  pro- 
posal to  build  a  company  on  such  a  foundation.  That  there  was  a 
moral  obligation  upon  the  respondents  not  to  put  forward  a  scheme 
which  depended  for  its  success  upon  keeping  the  public  in  ignor- 
ance of  what  ought  in  fairness  to  have  been  made  known  to  them, 
no  one  can  doubt.  It  is  said  that  the  directors  entertained  a  bond 
fide  belief  that  the  company  would  be  a  prosperous  and  profitable 
undertaking,  and  they  evinced  the  sincerity  of  their  belief  by  all 
of  them  becoming  holders  of  shares  to  a  considerable  amount ; 
but  they  knew  that  the  company  could  not  possibly  be  upheld 
without  the  introduction  of  fresh  capital,  and  that  this  fresh  capi- 
tal could  only  be  obtained  by  concealing  the  real  condition  of  the 
old  firm ;  and  however  they  might  be  convinced  that,  with  addi- 
tional capital  and  a  careful  and  prudent  management,  the  affairs  of 
Overend  &  Gurney  might  be  brought  round,  and  afterwards  a 
profitable  business  be  carried  on,  yet  as  this  was  an  experiment 
which  was  to  be  made  with  the  money  of  other  persons  as  well 
as  their  own,  they  were  bound  to  give  all  those  other  persons  such 
information  as  they  themselves  possessed,  to  enable  a  com- 
[*  390]  petent  *  judgment  to  be  formed  as  to  the  prudence  of  joining 
the  proposed  company. 

The  question,  however,  is  not  as  to  the  moral  obligation  of  the 
respondents,  but  whether  their  intentional  concealment,  from  what- 
ever motive,  of  a  fact  so  material  that  if  it  had  been  made  known 
no  company  could  have  been  formed,  renders  them  liable  to  an 
action  for  damages,  or  to  the  analogous  proceeding  in  equity,  by 
the  appellant,  who  was  led  by  it  to  purchase  shares  in  the  com- 
pany, by  which  he  has  been  subjected  to  a  most  serious  loss. 

This  case  is  entirely  different  from  suits  instituted  either  to  be 
relieved  from,  or  for  the  enforcement  of,  contracts  induced  by  the 
fraudulent  concealment  of  facts  which  ought  to  have  been  dis- 
closed; nor  dix^s  it  resemble  such  cases  as  Burroirca  v.  Lock,  10  Ves. 
470,  8  R.  E.  33,  8:>6;  and  Slim  v.  Crouchcr,  1  DeG.  F.  &  J.  518; 
where   a   j>erson    making   an   untrue   representation   to  another. 
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about  to  deal  in  a  matter  of  interest  upon  the  faith  of  that 
representation,  has  been  compelled  to  make  good  his  representa- 
tion, whether  he  knew  it  to  be  false,  or  made  it  through  forgetful- 
ness  of  the  fact.  It  is  a  suit  instituted  to  recover  damages  from 
the  respondents  for  the  injury  the  appellant  has  sustained  by 
having  been  deceived  and  misled,  by  their  misrepresentations 
and  suppression  of  facts,  to  become  a  shareholder  in  the  proposed 
company,  of  which  they  were  the  promoters.  It  is  precisely  ana- 
logous to  the  common-law  action  for  deceit.  There  can  be  no 
doubt  that  equity  exercises  a  concurrent  jurisdiction  in  cases  of 
this  description,  and  the  same  principles  applicable  to  them  must 
prevail  both  at  law  and  in  equity. 

I  am  not  aware  of  any  case  in  which  an  action  at  law  has  been 
maintained  against  a  person  for  an  alleged  deceit,  charging  merely 
his  concealment  of  a  material  fact  which  he  was  morally  but  not 
legally  bound  to  disclose.  The  case  of  Keates  v.  Farl  Cadogan,  10 
C.  B.  591,  may  be  mentioned  as  an  authority  to  the  contrary. 
There  it  was  held  upon  demurrer  that  an  action  for  deceit  would 
not  lie  against  the  owner  of  a  house,  who  knew  it  to  be  in  a  ruin- 
ous and  unsafe  condition,  for  not  disclosing  the  fact  to  a  proposed 
tenant,  who  wanted  the  house  for  immediate  occupation.  In  the 
course  of  the  argument  a  case  of  Hill  v.  Gra?/,  1  Stark. 
434,  18  R  R.  802,  was  cited,  where  the  agent  for  *  the  [*  391] 
sale  of  a  picture,  knowing  that  the  vendee  laboured  under 
a  delusion  (as  it  is  called)  that  the  picture  was  the  property  of  Sir 
Felix  Agar,  did  not  remove  it,  and  Mr.  Gray,  under  this  mis- 
apprehension, purchased  the  picture.  Lord  Ellenborough,  upon 
proof  of  these  facts,  said :  "  The  case  has  arrived  at  its  termina- 
tion, since  it  appears  that  the  purchaser  laboured  under  a  decep- 
tion, in  which  the  agent  permitted  him  to  remain,  on  a  point  which 
he  thought  material  to  influence  his  judgment."  It  is  to  be  ob- 
served that  Hill  V.  Gray  was  not  an  action  for  deceit,  but  was 
brought  by  the  owner  of  the  picture  against  the  purchaser  upon 
the  contract ;  and  Chief  Justice  Jervis,  in  his  judgment  in  Keates 
V.  JEarl  Cadogan,  10  C.  B.  591,  600,  took  some  pains  to  show  that 
there  was  something  more  in  the  case  than  mere  concealment,  and 
what  amounted  (as  he  called  it)  to  aggressive  deceit  on  the  part  of 
the  agent  of  the  seller.  After  quoting  the  following  words  of  Lord 
Ellenborough  :  "  The  agent  ought  not  to  have  let  in  a  suspicion  on 
the  part  of  the  purchaser  which  he  knew  enhanced  the  price ;  he 
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saw  that  the  defendant  had  fallen  into  a  delusion  in  supposing  the 
picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it."  He 
added,  "That  shows  something  like  an  act  done."  It  may  be 
questionable  whether  this  effect  could  properly  be  given  to  the 
silence  of  the  agent,  but  the  attempted  explanation  shows  the 
anxiety  of  Chief  Justice  Jervis  to  reconcile  Hill  v.  Gray  with 
the  judgment  of  the  Court  in  the  case  before  it, —  that  the  mere 
nondisclosure,  by  the  owner  of  the  house,  of  its  ruinous  state  was 
no  ground  for  an  action  for  deceit. 

Assuming  that  mere  concealment  will  not  be  sufficient  to  give  a 
right  of  action  to  a  person  who,  if  the  real  facts  had  been  known 
to  him,  would  never  have  entered  into  a  contract,  but  that  there 
must  be  something  actively  done  to  deceive  him  and  draw  him  in 
to  deal  with  the  person  withholding  the  truth  from  him,  it  appears 
to  me  that  this  additional  element  exists  in  the  present  case.  The 
concealment  of  the  insolvent  state 'of  the  old  firm  of  Overend  & 
Gurney  was  absolutely  essential  towards  the  formation  of  the 
limited  company,  and  the  respondents  not  merely  were  silent  as 
to  this  important  fact,  but  actively  represented  that  the  firm  was 
in  such  a  flourishing  condition  that  the  goodwill  of  the  business 

was  worth  half  a  million.  It  is  said  that  the  prospectus 
[*  392]  is  true  as  *  far  as  it  goes,  but  half  a  truth  will  sometimes 

amount  to  a  real  falsehood ;  and  I  go  farther  and  say,  that 
to  my  mind  it  contains  a  positive  misrepresentation.  The  lan- 
guage of  the  prospectus  must  be  read  in  the  sense  in  which  the 
respondents  must  have  known  it  would  be  understood.  In  that 
sense  it  is  not  true  (as  already  observed)  that  the  sum  of  <£ 500,000, 
the  consideration  for  the  business,  was  paid  to  the  old  firm  in  cash 
and  in  shares ;  for  the  whole  of  it  was  to  be  applied  in  liquidation 
of  the  enormous  debt  of  that  firm,  the  existence  of  which  was 
designedly  kept  from  the  public,  to  whom  the  prospectus  was 
addressed.  I  cannot  doubt  that  there  was,  beyond  the  passive 
concealment  of  the  state  of  the  aifairs  of  the  old  firm,  an  active 
misrepresentation  of  the  truth  by  the  respondents,  for  which 
they  were  answerable  either  at  law  or  in  equity. 

It  is  hardly  necessary  to  consider  the  separate  case  of  Mr. 
Henry  Ford  Barclay,  which  was  disposed  of  by  the  observations 
made  in  the  course  of  the  argument  on  his  behalf.  It  was  con- 
tended that  he  was  not  liable  for  any  misrepresentations  in  the 
prospectus,  as  he  never  took  any  part  in  preparing  or  issuing  it,  or 
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gave  any  express  authority  to  prepare  or  issue  it,  and  never  saw 
the  prospectus  till  after  it  was  issued  and  sent  to  him,  or  read  it 
till  after  the  stoppage  of  the  company. 

But  the  short  answer  to  his  defence  is,  that  he  was  acquainted 
with  all  that  the  other  directors  knew ;  he  consented  to  become  a 
director  knowing  that  a  prospectus  would,  as  a  matter  of  course, 
be  issued ;  he  signed  the  memorandum  and  articles  of  association 
referred  to  in  the  prospectus ;  and  upon  receipt  of  the  prospectus 
he  filled  up  and  signed  the  form  of  application  for  shares,  printed 
with  and  forming  part  of  the  prospectus.  Can  he,  upon  these 
facts,  be  heard  to  say  that  he  did  not  authorize  the,  prospectus  or 
sanction  its  publication  ? 

The  second  question  is,  whether  if  the  appellant  is  entitled  to 
maintain  his  suit  against  the  respondents,  his  remedy  extends  to 
the  executors  of  the  deceased  director,  Mr.  Gibb  ?  On  their 
behalf  it  is  contended  that  this  is  a  proceeding  to  recover  damages 
for  a  wrong  done,  and  that  the  maxim  actio  personalis  moritur 
cum  perso7id  applies. 

There  can  be  no  doubt  that  if  an  action  at  law  had  been 
brought  *  by  the  appellant  instead  of  this  proceeding  in   [*  393] 
equity,  the  executors  could  not  have  been  made  liable; 
and  in  the  exercise  of  a  concurrent  jurisdiction  by  Courts  of  law 
and  equity,  both  Courts  (as  already  intimated)  ought  to  proceed 
upon  the  same  principles. 

Now  this  is  not  like  the  cases  referred  to  in  argument  of  the  Bishop 
of  Winchester  v.  Knight,  and  the  Marquis  of  Lansdowne  v.  Mar^ 
chioness  of  Lansdovme,  where  the  wrong  complained  of  benefited  the 
estate  of  the  testator,  and  on  that  account  the  executors  were  made 
liable.  The  same  liability  arises  and  on  the  same  ground  in  Courts 
of  law.  As  Lord  Mansfield  said  in  Hamhly  v.  Trott,  Cowp.  376, 
2  R  C.  6 :  "  Where  property  is  acquired  which  benefits  the  testa- 
tor, there  an  action  for  the  value  of  the  property  shall  survive 
against  the  executor.  As,  for  instance,  the  executor  shall  not  be 
chargeable  for  the  injury  done  by  his  testator  in  cutting  down 
another  man's  trees,  but  for  the  benefit  arising  to  his  testator  for 
the  value  or  sale  of  the  trees,  he  shall." 

Mr.  Gibb's  estate  derived  no  benefit  from  the  misrepresentation 
to  which  he  was  the  party,  and  therefore  his  executors,  who  can 
only  be  answerable  for  his  acts  in  respect  of  his  estate,  cannot  be 
made  liable  for  the  wrong  done  to  the  appellant. 


542  CORPORATION.  —  PART   III. 

Kp.  27.  —  Peek  ▼.  Gnrney,  L.  B.,  6  H.  L.  898,  894. 

The  learned  counsel  for  the  appellant  was  asked  in  the  course  of 
the  argument  whether  there  was  any  case  in  which  equity  had 
made  personal  representatives  liable  for  damages,  for  a  personal 
wrong,  which  might  have  been  obtained  against  their  testator. 
To  which  no  satisfactory  answer  was  given. 

The  cases  mentioned  in  argument,  where  executors  were  made 
answerable  for  the  acts  of  their  testator  out  of  his  estate,  were, 
none  of  them,  simply  questions  of  damages.  Ingram  v.  Thorp, 
was  a  case  like  Burroioes  v.  Locke,  and  Slim  v.  Croucher,  where  the 
testator  was  a  party  to  an  agreement  charging  certain  property  to 
the  extent  of  £1500  for  the  benefit  of  the  plaintifiF,  and  had  rep- 
resented that  the  property  was  an  ample  security  in  value, 
whereas  the  property  was  heavily  incumbered  and  insufficient; 
and  Vice-Chancellor  Wigram  held  that  the  plaintifiF 
[*  394]  *  was  entitled  to  say  to  the  owner  of  the  property  :  "  If  I 
pay  £1500  upon  a  representation  falsely  made  by  you, 
that  the  estate  you  gave  as  a  security  for  it  is  worth  £2500  more 
than  it  was  in  truth  worth,  you  shall  make  good  your  representa- 
tion out  of  the  property,  so  far  as  it  will  extend,  and  if  it  shall  be 
insufficient,  then  out  of  your  other  assets."  So  that  the  executor 
may  be  said  to  have  taken  the  estate  with  the  liability  to  make 
good  his  testator's  representation  out  of  it. 

WaUham  v.  Stainton,  1  De  G.  J.  &  S.  678,  was  a  case  which 
proceeded  upon  a  different  principle.  There  Joseph  Stainton  and 
Henry  Stainton,  who  were  the  confidential  agents  of  a  partnership, 
combined  together  to  obtain  for  themselves  the  shares  of  the 
partners  in  the  concern  at  an  under  value  by  keeping  the  accounts 
of  the  partnership  fraudulently,  so  as  to  conceal  from  the  partners 
the  true  value  of  the  shares.  Joseph  was  a  party  to  the  fraud, 
but  the  whole  benefit  of  it  accrued  to  Henry.  The  suit  was  insti- 
tuted against  the  personal  representatives  of  both  Joseph  and  Henry. 
The  executor  of  Joseph  demurred  to  the  bill  for  want  of  equity, 
but  the  Lords  Justices  held  that  both  Joseph  and  Henry  stood  in 
a  fiduciary  position  to  the  partnership,  and  that  both  having  con- 
curred in  a  breach  of  duty,  although  only  one  of  them  derived 
benefit  from  the  fraud,  the  other  was  liable  in  equity  for  the  bene- 
fit so  derived,  and  that  consequently  the  liability  attached  to  his 
personal  representative  as  if  his  own  estate  had  been  benefited, 
see  Imperial  MereantUe  Credit  Association  v.  Coleman  &  Knight, 
L.  R,  6  H.  L.  189. 
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The  case  of  Rawlins  v.  Wickham,  3  De  6.  &  J.  304,  was  not  a 
suit  to  obtain  damages  from  executors,  but  was  brought  against 
them  to  set  aside,  on  the  ground  of  fraudulent  misrepresentation,  a 
contract  of  partnership  entered  into  between  the  plaintiff  and 
James  Wickham,  the  testator,  and  to  obtain  a  decree  for  the 
defendants  to  indemnify  the  plaintiff  against  the  liabilities  of  the 
firm.  An  action  at  law  had  been  brought  against  Wickham  and 
Bailey,  on  the  ground  of  the  fraudulent  misrepresentation.  Wick- 
ham died  before  the  declaration  was  delivered.  The  action  pro- 
ceeded against  Bailey  alone,  and  the  plaintiff  obtained  a 
verdict.  The  damages  were  referred  *  to  arbitration,  and  [*  395] 
the  arbitrator  awarded  a  sum  of  £11,800,  but  owing  to 
Bailey's  circumstances  only  a  sum  of  £300  was  obtained.  It  may 
be  doubted  whether,  looking  to  the  nature  of  the  suit,  the  rule 
of  actio  personalis,  &c.,  applied.  At  all  events  the  question  was 
never  raised,  and  the  Lords  Justices  held  that  the  action  brought 
against  Bailey,  which  was  urged  as  an  objection  to  the  suit,  did  not 
free  the  estate  of  the  deceased  from  its  liability  in  equity,  where 
alone  the  estate  could  be  reached,  but  that  whatever  might  be 
obtained  under  the  judgment  in  the  action  against  Bailey  should 
go  in  relief  of  Wickhara's  estate. 

No  case  has  been  produced,  and  I  assume  that  none  can  be 
found,  in  which,  upon  a  claim  against  a  testator  ex  delicto,  execu- 
tors have  been  held  liable  in  equity  to  answer  for  it  in  damages. 
And  it  appears  to  me  that  it  would  be  contrary  to  principle  to  hold 
that  an  action  which  in  a  Court  of  law  would  be  held  to  die  with 
a  testator,  should  be  maintainable  against  executors  in  a  Court  of 
equity  of  concurrent  jurisdiction.  In  my  opinion  whatever  might 
be  the  case  as  to  the  other  respondents,  the  executors  of  Mr.  Gibb 
could  not  have  been  made  liable  in  the  present  suit. 

The  last  question  to  be  considered  is,  whether  the  appellant, 
who  alleges  that  he  purchased  his  shares  upon  the  faith  of  the 
prospectus,  has  a  remedy  against  the  respondents  for  the  misrep- 
resentations which  it  contains.  The  appellant  contends  that  the 
prospectus  being  addressed  to  the  public  for  the  purpose  of  indu- 
cing them  to  join  the  proposed  company,  any  one  of  the  public  who 
is  led  by  it  to  take  shares,  whether  originally  as  an  allottee,  or  by 
purchase  of  allotted  shares  upon  the  market,  is  entitled  to  relief 
against  the  persons  who  issued  the  prospectus.  The  respondents 
on  the  other  hand  insist  that  the  prospectus,  not  being  an  invita- 
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tion  to  the  public  ultimately  to  become  holders  of  shares,  but  to  join 
the  company  at  once  by  obtaining  allotments  of  shares,  those  only 
who  were  drawn  in  by  the  misrepresentations  in  the  prospectus 
to  become  allottees,  can  have  a  remedy  against  the  respondents. 

There  can  be  no  doubt  that  the  prospectus  was  issued  with  the 
object  alleged  by  the  respondents.  It  is  addressed  from  the 
temporary  offices  of  the  company  for  allotment  and  registration  of 
shares.  It  states  how  much  is  to  be  paid  upon  application 
[*  396]  for  *  shares,  and  how  much  upon  allotment,  and  how  and 
where  the  application  for  shares  is  to  be  made ;  and  it 
gives  the  form  of  payment  to  the  bankers  and  of  the  receipt  to  be 
given  by  them  to  the  applicant  for  shares  to  be  allotted. 

But  the  learned  counsel  for  the  appellant,  not  denying  the 
original  purpose  of  the  prospectus,  contended,  upon  the  authority 
of  decided  cases,  that  the  prospectus,  having  reached  the  hands  of 
the  appellant,  and  he,  relying  upon  the  truth  of  the  statement  it 
contained,  having  been  induced  to  purchase  shares,  the  respondents 
were  liable  as  for  a  misrepresentation  made  to  him  personally.  I 
must,  therefore,  examine  shortly  the  authorities  relied  upon. 

Bedford  v.  Bagshaw,  4  H.  &  N.  538 ;  29  L.  J.  Ex.  59  (in  a  note 
to  which  (p.  62,  n.)  latter  report  is  to  be  found  the  only  report  of 
the  case  of  Scott  v.  Dickson,  p.  523,  ante)  is  a  case  where  the 
defendant  and  others,  forming  the  board  of  management  of  a  joint 
stock  company,  for  the  purpose  of  getting  the  shares  of  the  com- 
pany inserted  in  the  official  list  of  the  Stock  Exchange,  untruly 
represented  that  two  thirds  of  the  scrip  had  been  paid  upon.  The 
shares  being  in  consequence  of  that  representation  inserted  in  the 
official  list,  the  plaintiflF,  knowing  the  requirements  of  the  Stock 
Exchange,  on  the  faith  that  two-thirds  of  the  scrip  had  been  paid 
upon,  purchased  shares  in  the  company.  The  jury  found  that  the 
representation  was  made  fraudulently.  The  Court  of  Exchequer 
held  that  the  defendant  was  liable  to  the  damages  sustained  by 
the  plaintiff,  although  the  representation  was  not  made  to  him 
directly.  Two  of  the  learned  Judges,  Barons  Martin  and  Bramwell, 
considered  the  case  to  be  concluded  by  a  former  decision  in  a  case 
of  Seymour  v.  Bagshaw,  18  C.  B.  903 ;  29  L.  J.  Ex.  62,  n.  against 
the  same  defendant  The  proceedings  in  that  case,  however, 
hardly  appear  to  recommend  it  as  an  authority.  The  action  was 
tried  by  Lord  Chief  Justice  Jervis  who  told  the  jury  that  if  the 
plaintiff  was  induced,  by  seeing  the  shares  quoted  in  the  official 
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list  of  the  Stock  Exchange,  to  purchase  them,  and  if  they  believed 
that  the  insertion  of  the  shares  in  the  list  was  procured  by  the  false 
and  fraudulent  representation  of  the  defendant,  the  plaintiff  was 
entitled  to  recover.  A  bill  of  exceptions  was  tendered  to 
the  Chief  Justice's  ruling.  In  the  Exchequer  *  Chamber  [*  397] 
judgment  was  pronounced  by  consent  without  argument, 
for  the  purpose  of  going  at  once  to  the  House  of  Lords.  This  is 
stated  in  the  Common  Bench  Reports,  18  C.  B.  903,  but  Baron 
Bramwell,  in  the  Exchequer  Reports  says,  4  H.  &  N.  547,  548 
that  the  judgment  in  the  Exchequer  Chamber  did  not  pass  siib 
silentio  ^  No  other  trace,  however,  of  the  manner  in  which  the  case 
was  disposed  of  is  to  be  found,  except  in  the  short  notice  of  it  in 
the  Common  Bench  Reports.  On  the  caae  being  called  on  in  the 
House  of  Lords,  the  counsel  for  Bagshaw,  the  plaintiff  in  error, 
said  he  did  not  think  he  could  usefully  occupy  the  time  of  the 
House  by  arguing  it,  and  he  at  once  submitted  to  a  judgment  for 
the  defendant  in  error.  How,  under,  these  circumstances,  this  case 
could  be  considered  as  a  conclusive  authority  by  the  Judges 
who  decided  Bedford  v.  Bagshaw  it  is  hard  to  understand. 
But  the  cases  themselves  cannot,  in  my  opinion,  be  sup- 
ported. The  actions  were  brought  upon  the  allegation  of  a  false 
representation  made  to  the  plaintiff.  But  no  representation  at  all 
was  made  which  reached  either  his  eyes  or  his  ears.  From  his 
knowing  the  rules  of  the  Stock  Exchange  he  assumed  that  a  certain 
representation  had  been  made,  and  acted  upon  it.  According  to 
the  judgment,  it  was  his  knowledge  of  the  rules  which  led  him  to 
appropriate  the  representation  to  himself,  and  therefore  it  could 
not  be  taken  to  be  made  to  any  one  who  was  ignorant  of  these 
rules.  The  decisions,  and  the  grounds  on  which  they  proceeded, 
appear  to  me  to  be  extraordinary,  and  I  cannot  bring  my  mind  to 
agree  with  them. 

In  Scott  V.  Dixon,  29  L.  J.  Ex.  62,  n.,  p.  523,  ante,  which  is 
to  be  found  in  the  note  to  the  case  of  Bedford  v.  Bagshaw, 
an   action   was   brought   against   a   director   of  a   banking   com- 

^  Bat  see  the  fuller  report  in  29  L.  J.Ex.  argne  it,  and  therefore  the  judgment  was 
64,  where  the  words  of  the  learned  Baron  affirmed."  The  apparent  difference  pro- 
are  :  "  I  have  got  a  very  strong  impres-  bal)ly  arose  thus,  the  counsel  did  not 
sion  upon  my  mind  that  the  judgment  of  argue  the  question,  but  the  Judges, 
the  Court  of  Exchequer  did  not  pass  suh  among  themselves,  might  have  discussed 
silentio."  Baron  Martin  had  previously  it. 
said  that  the  "  parties  did  not  think  fit  to 
VOL.  VII.  —  35 
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pany  for  falsely,  fraudulently,  aud  deceitfully  publishing  and  rep- 
resenting to  the  plaintifis  that  a  dividend  was  about  to 
[*  398]  be  paid  out  of  the  profits,  which  were  sufficient  for  *  pay- 
ment of  the  dividend,  and  that  the  shares  were  a  safe 
investment  for  the  money.  The  plaintiffs  bought  their  shares 
upon  the  faith  of  a  report  made  by  the  directors  to  the  share- 
holders which  contained  the  false  representations.  Copies  of 
this  report  were  left  at  the  bank,  and  were  to  be  had  by  share- 
brokers  or  any  persons  applying  for  it,  who  were  desirous  of  in- 
formation with  regard  to  the  affairs  of  the  bank,  with  a  view  to 
the  purchase  of  shares.  The  plaintiffs  purchased  at  the  bank, 
through  their  broker,  a  copy  of  the  report.  The  Court  of  Queen's 
Bench  held  that,  there  being  positive  evidence  that  the  report  was 
to  be  bought,  by  any  person  who  thought  of  becoming  a  purchaser 
of  sliares,  and  that  it  came  into  the  hands  of  the  plaintiffs  in  this 
manner,  and  by  the  perusal  of  it  they  were  induced  to  buy  shares 
in  the  bank,  there  was  a  publication  to  the  plaintifiF  in  the  sense 
of  the  declaration.  I  do  not  doubt  the  propriety  of  this  decision. 
The  report,  though  originally  made  to  the  shareholders,  was  in- 
tended for  the  information  of  all  persons  who  were  disposed  to  deal 
in  shares;  and  the  representation  must  be  regarded  as  having 
been  made  not  indirectly,  but  directly  to  each  person  who  obtained 
the  report  from  the  bank  where  it  was  publicly  announced  it  was 
to  be  bought,  in  the  same  manner  as  if  it  had  been  personally 
delivered    to  him   by  the   director. 

Gerhard  v.  Bates,  2  El.  &  Bl.  476,  489-490,  is  supposed  to  be  an 
authority  in  support  of  the  argument  that  a  prospectus  containing 
untrue  representations  may  be  made  the  ground  of  an  action  by  a 
purchaser  of  shares,  who  has  been  deceived  and  induced  by  the 
representations  to  become  a  shareholder.  That  case,  however, 
establishes  no  such  proposition,  but  rather,  as  I  read  it,  the  con- 
trary. The  question  arose  upon  a  demurrer  to  a  declaration,  upon 
which  of  course  all  the  facts  alleged  were,  for  the  purpose  of  the 
argument,  taken  to  be  true.  The  second  count  of  the  declaration, 
which  was  founded  upon  the  deceitful  representation  by  the  de- 
fendant, alleged  that  the  defendant  and  others  had  formed  a 
company  with  96,000  shares,  of  which  12,000  were  to  be  appropri- 
ated to  the  public  at  \2s.  6d.  per  share,  free  from  farther  calls;  that 
the  defendant,  being  the  promoter  and  managing  director  of 
the   company,    intending    to   defraud,  deceive,    and    injure    the 
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public  who  might  become  ♦  purchasers  of  the  12,000  shares,  [*  399] 
and  to  induce  them  to  become  purchasers,  falsely,  &c., 
caused  it  to  be  publicly  advertised,  by  a  prospectus  issued  by  tlie 
defendant  as  such  director,  that  the  promoters  did  not  hesitate  to 
guarantee  to  the  bearers  of  the  12,000  shares  a  minimum  annual 
dividend  of  33  per  cent.  &c.,  and  that  the  defendant  by  means  of 
false,  &c.,  pretences  and  representations,  wrongfully  and  fraudulently 
induced  the  plaintiff  to  become,  and  the  plaintiif  by  reasons  thereof 
actually  became,  purchaser  and  bearer  of  2500  of  the  12,000  shares 
at  12s.  6d.  per  share ;  whereas  the  statement  was  false  and  fraudu- 
lent to  the  knowledge  of  the  defendant ;  and  the  defendant  had  no 
ground  for  ofifering  such  guaranty  to  the  public.  Lord  Campbell, 
in  giving  judgment  for  the  plaintiff,  said :  "  Had  it  been  alleged 
that  the  defendant,  meaning  to  deceive  and  injure  the  plaintiff,  and 
to  induce  him  to  purchase  shares  in  the  company  under  the  belief 
that  it  was  a  safe  and  profitable  undertaking,  fraudulently  deliv- 
ered to  the  plaintiff  the  prospectus  containing  the  false  representa- 
tion, whereby  the  plaintiff  was  induced  to  purchase  the  shares, 
there  can  be  no  doubt  that  the  count  would  have  been  sufficient. 
The  allegations  which  it  does  contain  appear  to  us  to  be  equiva- 
lent." And  he  afterwards  adds,  "  If  the  plaintifiF  had  only  averred 
that  having  seen  the  prospectus  he  was  induced  to  purchase  the 
shares,  objection  might  have  been  made  that  a  connection  did  not 
suflBciently  appear  between  the  act  of  the  defendant  and  the  act  of 
the  plaintiff  from  which  the  loss  arose ; "  a  remark  which  has  a 
direct  application  to  the  present  case. 

The  case  of  Gerhard  v.  Bates,  therefore,  is  no  authority  for 
holding  that,  upon  a  prospectus  addressed  to  the  public  by  the 
directors  of  a  company,  any  one  of  the  public  who,  at  any 
time  and  under  any  circumstances,  has  been  led  to  take  shares 
upon  the  faith  of  the  representations  thus  published,  can  maintain 
an  action  against  them.  The  observations  of  Lord  Campbell  rather 
indicate  a  contrary  opinion.  It  appears  to  me  that  there  must 
be  something  to  connect  the  directors  making  the  representation 
with  the  party  complaining  that  he  has  been  deceived  and  injured 
by  it ;  as  in  Scott  v.  Dixon,  by  selling  a  report  containing  the  mis- 
representations complained  of  to  a  person  who  afterwards  purchases 
shares  upon  the  faith  of  it,  or  as  suggested  in  Gerhard  v. 
Bates y  by  delivering  the  *  fraudulent  prospectus  to  a  person  [  *400] 
who  thereupon  becomes  a  purchaser  of  shares,  or  by  making 
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an  allotment  of  shares  to  a  person  who  has  been  induced  by  the  pro- 
spectus to  apply  for  such  allotment.  In  all  these  cases  the  parties 
in  one  way  or  other  are  brought  into  direct  communication ;  and 
in  an  action  the  misrepresentation  would  be  properly  alleged  to 
have  been  made  by  the  defendant  to  the  plaintiff;  but  the  pur- 
chaser of  shares  in  the  market  upon  the  faith  of  a  prospectus 
which  he  has  not  received  from  those  who  are  answerable  for  it, 
cannot  by  action  upon  it  so  connect  himself  with  them  as  to 
render  them  liable  to  him  for  the  misrepresentations  contained  in 
it,  as  if  it  had  been  addressed  personally  to  himself.  I  therefore 
think  that  the  appellant  cannot  make  the  respondents  responsible 
to  him  for  the  loss  he  has  sustained  by  trusting  to  the  prospec- 
tus issued  by  them  inviting  the  public  to  apply  for  allotments  of 
shares ;  and  upon  this  ground  only  (being  different  from  that  on 
which  the  Master  of  the  Eolls  proceeded)  I  submit  to  your  Lord- 
ships that  the  decree  appealed  from  should  be  aflBrmed. 

Lord  Colonsay:  — 

My  Lords,  I  agree  in  the  result  at  which  my  noble  and  learned 
friend  has  arrived.  We  must  take  this  case  upon  the  footing 
upon  which  it  is  presented  to  us,  not  of  a  guaranty,  but  of  a 
transfer  or  purchase  of  shares ;  and  we  must  look  at  the  allega- 
tion of  the  purchaser,  that  he  was  misled  by  certain  statements 
which  were  contained  in  the  prospectus  issued  by  the  respondents. 
Now,  my  Lords,  I  think  with  my  noble  and  learned  friend  that 
this  prospectus  did  suppress  important  matter,  and  if  it  did  not 
contain  any  direct  allegation  of  what  was  false,  it  was  at  least 
of  a  misleading  character.  It  was  a  suppressio  veri,  which,  if  it  did 
not  amount  to  an  allegatio  fahi,  at  least  amounted  to  a  suggestio 
falsi,  and  I  cannot  see  any  grounds  upon  which  I  could  justify  it 

I  think  that  there  is  very  great  difficulty  in  distinguishing  the 
cases  of  the  different  defendants,  or  respondents,  from  each  other. 
Those  who  were  concerned  in  issuing  that  prospectus  can  hardly  be 
listened  to  when  they  say  that  they  did  not  know  what  were  the  con- 
tents of  it,  or  that  they  had  not  sufficiently  examined  into 
[*  401]  the  *  matter  before  putting  it  forth.  That  would  be  a  reck- 
less putting  forth  of  statements  which  they  did  not  know 
to  be  true,  and  which  were  calculated  to  induce  people  to  subscribe. 

But,  my  Lords,  that  does  not  solve  this  case.  I  agree  in  the 
view  taken  by  the  respondents'  counsel  that  the  proper  office  of  a 
prospectus  is  to  invite  persons  to  become  original  partners  in  a 
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company,  that  is  to  say,  allottees  of  shares ;  and  I  do  not  tliink 
that  the  responsibility  towards  those  allottees  which  attached  to 
the  directors  who  issued  the  prospectus,  followed  the  shares  when 
they  were  transferred  to  any  number  of  persons  however  distant 
from  the  allottees,  persons  who  ultimately  purchased  those  shares. 
I  think  that  the  ofi&ce  of  the  prospectus  was  fulfilled  when  the 
allottee  got  his  shares,  as  far  as  regarded  those  shares.  I  think 
farther  that  in  a  case  of  this  kind  it  is  necessary  to  make  out 
some  direct  connection  between  the  directors  and  the  party  who 
alleges  that  he  was  deceived. 

T  do  not  find  that  any  of  the  authorities  that  have  been  cited 
support  the  opposite  view  of  the  matter.  I  shall  only  notice  one 
of  those  cases  with  which  I  happen  to  be  familiar.  I  mean  the 
case  of  Cullen  v.  Thompson,  4,  Macq.  Sc.  Ap.  424.  That  was  a 
case  not  all  in  point  with  the  present.  In  the  first  place,  the 
question  that  came  to  this  House  in  that  case  was  a  question 
whether  the  manager  and  the  accountant  of  a  bank,  as  being 
servants  of  the  directors,  were  personally  liable  for  the  false 
allegations  contained  in  a  report  The  Court  below  had  been 
of  opinion  that  the  directors  were  responsible,  but  that  there  was 
not,  in  a  very  confused  record,  sufficient  issuable  matter  to  be 
sent  to  trial  as  against  the  officials.  This  House  tliought  other- 
wise. We  thought  that  there  might  be  extracted  from  the  record, 
confused  as  it  was,  sufficient  issuable  matter,  and  we  sent  back 
the  case  to  the  Court  below  accordingly.  But  what  were  the 
facts  as  regards  Mr.  Cullen,  and  what  was  the  ground  upon  which 
that  case  proceeded  ?  Mr.  Cullen  was  an  original  proprietor  and 
allottee  of  shares,  and  being,  as  such,  a  partner  in  the  company, 
and  being  present  at  a  meeting  of  the  company  to  receive  a  report 
of  the  directors,  that  report  was  read  to  him  and  to  others,  and 
it  was  transmitted  to  him  and  to  others,  who  were  share- 
holders. And,  not  only  so,  but  upon  some  inquiry  *  of  his  [*  402] 
tliere  was  a  letter  written  and  a  circular  sent  to  the 
shareholders  containing  all  those  misrepresentations  and  mis- 
statements upon  which  he  founded  his  case.  In  consequence 
of  these  misrepresentations,  he  purchased  170  additional  shares, 
and  afterwards  brought  his  action  against  the  directors  for 
having  communicated  to  him  this  false  statement,  and  he 
claimed  to  hold  them  liable  in  damages  for  it.  So  far  from  that 
being  in  point  with  a  case  of  a  party  having  no  such  communi- 
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cation  made  to  him,  and  yet  making  such  a  claim,  it  is  the  very 
reverse.  It  is  the  case  of  a  party  who  had  a  most  direct  and 
positive  representation  made  to  liim  by  the  directors,  against 
whom,  therefore,  he  was  entitled  to  institute  proceedings. 

I  do  not  find,  as  I  have  said,  that  there  is  any  case  which  sup- 
ports the  conclusion  that  the  appellant  seeks  to  arrive  at  in  this  case, 
according  to  the  very  clear  and  very  ingenious  speech  that  was 
presented  to  us  on  his  behalf.  Therefore,  my  Lords,  I  concur  in  the 
judgment  which  has  been  proposed  by  my  noble  and  learned  friend. 

Lord  Cairns  :  — 

My  Lords,  this  case  was  argued  at  your  Lordships*  Bar  very 
elaborately  and  with  great  ability ;  but  the  points  of  the  case  upon 
which  the  decision  of  your  Lordships  must,  as  it  seems  to  me, 
turn,  lie  in  a  very  small  compass. 

I  agree  with  my  noble  and  learned  friends  who  have  preceded 
me,  that  the  delay  in  instituting  this  suit  is  not  a  ground  upon 
which  the  judgment  of  the  Master  of  the  Eolls  can  be  supported. 
The  suit  is  in  the  nature  of  an  action  for  damages  for  misrepre- 
sentation ;  it  is  in  the  nature  of  an  action  or  proceeding  ex  delicto, 
and  it  appears  to  me  that  to  such  an  action  or  proceeding  there  is 
no  bar  arising  from  delay,  unless  the  delay  be  such  as  would  bring 
the  Statute  of  Limitations  applicable  to  the  case  into  operation. 

The  two  questions,  my  Lords,  which,  as  it  appears  to  me,  it  is 
material  to  answer  are  these :  First,  did  the  respondents,  in  the 
prospectus  issued  as  to  the  company,  make  representations  which  in 
point  of  fact  were  untrue  ?  And,  secondly,  is  the  appellant  able  to 
connect  himself  with  these  representations  so  as  to  enable 
[*  403]  *  him  to  say  that  they  were  made  to  him,  or  were  made 
to  induce  him  to  act  on  them,  and  that  he  did  so  act  ? 

My  Lords,  I  have  limited  the  first  question  to  the  prospectus, 
because  that  is  really  the  only  matter  to  which  your  Lordships 
need  direct  your  attention ;  nothing  else  is  relied  upon  in  the  bill 
as  a  ground  for  relief.  It  is  true  that  a  good  deal  was  said  during 
the  argument  about  the  proceedings  taken  to  obtain  a  settling-day 
on  the  Stock  Exchange ;  but  although  the  obtaining  of  a  settling- 
day  on  the  Stock  Exchange  is  mentioned  in  the  pleadings,  it  is  not 
made  any  ground  for  relief.  Your  Lordships  will  observe,  that  in 
the  39th  paragraph  of  the  bill  it  is  stated  that "  The  plaintiff  made 
the  purchases  of  shares  and  entered  into  the  contracts  of  member- 
ship solely  on  the  faith  of  the  statements  contained  in  the  pro- 
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spectus."  That  allegation  excludes  any  reference  to  any  other 
alleged  misstatement.  It  is  impossible  to  say,  and  it  would  be 
impossible  to  say,  even  though  the  pleadings  had  been  different,  that 
anything  that  passed  with  the  committee  of  the  Stock  Exchange 
was,  in  this  case,  a  representation  either  made  to  the  appellant  or 
made  for  the  purpose  of  being  communicated  to  the  appellant. 

This  brings  me,  therefore,  to  the  consideration  of  the  prospectus ; 
and  before  looking  at  the  terms  of  it,  I  may  say  that  I  entirely 
agree  with  what  has  been  stated  by  my  noble  and  learned  friends 
before  me,  that  mere  silence  could  not,  in  my  opinion,  be  a  suffi- 
cient foundation  for  this  proceeding.  Mere  non-disclosure  of  mate- 
rial facts,  however  morally  censurable,  however  that  non-disclosure 
might  be  a  ground  in  a  proper  proceeding  at  a  proper  time  for 
setting  aside  an  allotment  or  a  purchase  of  shares,  would  in  my 
opinion  form  no  ground  for  an  action  in  the  nature  of  an  action 
for  misrepresentation.  There  must,  in  my  opinion,  be  some  active 
misstatement  of  fact,  or,  at  all  events,  such  a  partial  and  fragmen- 
tary statement  of  fact,  as  that  the  withholding  of  that  which 
is  not  stated  makes  that  which  is  stated  absolutely  false. 

Now,  my  Lords,  this  prospectus  is  certainly  free  from  many  of 
those  extravagant  terms  and  flattering  descriptions  which  we  are 
accustomed  to  see  in  documents  of  this  kind.  I  will  not  dwell 
upon  the  words  that  the  terms  made,  "  in  the  opinion  of  the 
directors  cannot  fail  to  ensure  a  highly  remunerative 
return  to  the  *  shareholders."  That  was  a  reference,  [*404] 
not  to  fact,  but  to  opinion  ;  and,  strange  as  it  may  appear 
to  us  now,  looked  at  by  the  light  of  subsequent  events,  I  am  not 
satisfied  that  this  statement  as  to  the  opinion  of  the  directors  was 
not  perfectly  consistent  with  the  opinion  which  they  really  held. 
I  do  not  dwell  upon  any  of  the  later  sentences  in  the  prospectus, 
and  the  only  two  sentences  to  which  I  will  direct  your  Lordships' 
attention  are  the  first  and  the  second. 

The  first  sentence  runs  thus :  "  The  company  is  formed  for  the 
purpose  of  carrying  into  effect  an  arrangement  which  has  been 
made  for  the  purchase  from  Messrs.  Overend,  Gurney  &  Co.  of 
their  long-established  business  as  bill  brokers  and  money  dealers, 
and  of  the  premises  in  which  the  business  is  conducted ;  the  con- 
sideration for  the  goodwill  being  £500,000,  one  half  being  paid  in 
cash,  and  the  remainder  in  shares  of  the  company  with  X15  per 
share  credited  thereon."     Now,  it  appears  to  me  that  any  person 
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reading  that  statement  would  be  entitled  to  say,  "  Here  is  a  com- 
pany, with  the  name  of  which  we  are  quite  familiar,  and  here  are 
new  directors,  persons  of  known  wealth  and  character  in  the  com- 
mercial world,  joining  that  company  for  the  purpose  of  making  a 
new  and  limited  partnership.  They  are  independent  of  the  old 
partnership,  and  able  to  form  an  independent  judgment  upon  it ; 
they  are  going  to  put  in  fresh  capital  themselves,  and  we  under- 
stand from  this  statement  that  there  is  to  be  a  transfer  of  the 
assets  and  liabilities  of  the  old  concern  —  the  whole  business  as  a 
going  concern  is  to  be  taken  over.  We,  the  outside  public,  have 
no  opportunity  of  looking  into  the  accounts  of  the  old  concern,  but 
these  new  directors  have  done  so,  and,  having  looked  into  the 
accounts  and  estimated  the  relative  value  of  assets  and  liabilities, 
they  think  that  the  whole  business  upon  this  footing  is  worth  a  sum, 
for  the  goodwill  of  it,  of  half  a  million  of  money.  One  half  of 
that  amount  is  to  be  paid  down  and  taken  away  by  the  old  part- 
nership ;  the  other  half  is  to  be  given  by  the  old  partnership  as 
so  much  capital  in  the  new  concern.  My  Lords,  in  this  point  of 
view,  which,  as  it  appears  to  me,  is  the  point  of  view  in  which,  I 
repeat,  any  member  of  the  outside  public  might  regard  and  under- 
stand this  statement,  the  payment  of  so  large  a  sum  for  the  good- 
will of  the  concern,  the  actual  payment  of  half,  and  the  actual 
[*405]  *  assignment  of  the  other  half  by  way  of  capital,  would  be- 
come a  material  guaranty  that  the  bargain  was,  at  all  events 
in  the  opinion  of  those  who  made  it,  a  good  and  sound  bargain. 

But,  my  Lords,  in  order  to  understand  the  full  meaning  of  this 
statement,  your  Lordships  must  take  into  account  the  second 
sentence  in  the  prospectus  also :  "  The  business  will  be  handed 
over  to  the  new  company  on  the  1st  August  next,  the  vendors 
guaranteeing  the  company  against  any  loss  on  the  assets  and 
liabilities  transferred."  I  read  that  again  as  meaning,  consistently 
with  the  sentence  which  I  read  in  the  6rst  instance,  that  there  is 
to  be  a  transfer  of  all  the  assets  and  all  the  liabilities ;  that  the 
business  (to  use  the  expression  I  used  before)  is  to  be  transferred 
as  a  going  concern,  and  is  to  be  transferred  at  a  value  which  is 
placed  at  half  a  million  of  money,  on  the  basis  of  all  the  assets 
and  liabilities  being  made  over,  and  a  guaranty  given,  on  the  part 
of  the  old  partners,  that  whatever  valuation  was  put  upon  the 
assets  and  liabilities  was  a  valuation  which  would  be  secured  by 
them  and  made  good  by  them ;  so  that  on  the  one  hand  the  assets 
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would  not  be  deficient,  and  so  that  on  the  other  hand,  the  liabili- 
ties would  not  be  excessive,  as  compared  with  the  valuation  which 
had  been  put  upon  both.  In  point  of  fact,  the  sentences  which  I 
have  read  to  your  Lordships  appear  to  me  to  represent  what  I  may 
term  an  out-and-out  transaction;  the  business  transferred,  the 
money  paid,  and  a  sum  assigned  for  the  goodwill  upon  the  footing 
of  a  transaction  of  that  kind. 

Now,  my  Lords,  were  these  the  facts  of  the  case  ?  I  will  con- 
trast with  this  statement  in  the  prospectus  the  statement  of  the 
real  transaction,  which  I  will  take  for  brevity,  from  the  case  of  the 
Messrs.  Gurney,  now  laid  before  this  House.  In  the  case  of 
Ourney  &  Birkbeck,  p.  8  of  that  case,  I  find  this  statement,  which 
is  entirely  in  accordance  with  the  evidence,  and  is  in  point  of  fact 
a  summary  of  it :  "  Under  these  circumstances,  the  scheme  of  the 
proposed  joint  stock  company  was  that  it  should  purchase  the 
goodwill  of  the  bill  broking  and  bill  discounting  business  carried 
on  by  Overend,  Gurney,  &  Co.  which  was  of  a  most  profitable 
character,  for  £500,000."  Observe,  ray  Lords,  even  in  that  sen- 
tence there  is  a  complete  alteration,  a  complete  departure  • 
from  the  prospectus :  * "  That  it  should  purcliase  the  [*  406] 
goodwill  of  the  bill  broking  and  bill  discounting  business :  " 
a  distinction  being  drawn  in  those  words  between  that  portion  of 
the  business  and  the  portion  of  the  business  which  was  not  de- 
scribed as  bill  broking  and  bill  discounting,  as  indeed  the  case 
goes  on  to  explain  :  "  That  it  should  purchase  the  goodwill  of  the 
bill  broking  and  bill  discounting  business  carried  on  by  Overend, 
Gurney,  &  Co.  which  was  of  a  most  profitable  character,  for 
£500,000,  and  that  the  doubtful  accounts  "  (a  matter  altogether 
separate),  "which  made  up  the  said  sum  of  £4,194,000,  should 
not  be  transferred,  but  should  be  excepted  out  of  the  assets  made 
over  to  the  company ;  and  should  be  retained  and  wound  up  by 
the  vendors,  and  that  all  sums  of  money  received  therefrom,  and 
all  other  sums  of  money  payable  by  the  company  to  the  vendors 
(including  the  said  sum  of  £500,000,  which  was  payable  half  in 
cash  and  half  in  shares),  should  be  applied  towards  the  liquidation 
of  the  amount  of  the  excepted  accounts,  with  which  the  vendors 
were  to  be  debited  in  the  books  of  the  company  under  the  head 
of  suspense  and  guaranty  account."  Here  I  may  point  out  that 
that  is  a  wholly  different  transaction.  That  is  a  transfer  not 
of  the  business,  but  of  a  portion  of  the  business  which  is  described 
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as  a  profitable  part,  namely,  the  bill  broking  and  bill  discounting. 
There  is  a  separation  from  that  portion  of  the  business  of  other 
businesses  which  had  resulted  in  doubtful  accounts  to  the  amount 
of  £4,194,000,  which  doubtful  accounts  were  not  transferred  to  the 
new  compauy,  but  made  the  subject  of  a  separate  piece  of  book- 
keeping, involving  the  non-transfer  of  them,  and  in  that  separate 
book-keeping  the  sum  of  £500,000  was  applied  on  the  opposite 
side  of  the  account. 

At  another  part  of  the  case,  Gurney  &  Birkbeclfs  Case  p.  14, 
your  Lordships  will  find  a  succinct  statement  of  the  deed  Xo.  2, 
which  is  the  deed  that  gave  efifect  to  this  part  of  the  arrangement : 
The  deed  (No.  2)  regulated  the  details  of  the  arrangement  contem- 
plated by  the  16th  clause  of  the  deed  No.  1,  and  provided  for  the 
liquidation  of  the  accounts  which,  by  virtue  of  that  arrangement, 
were  excepted  from  the  accounts  of  Overend,  Gurney,  &  Co.,  trans- 
ferred to  the  limited  company.     It,   in   effect,  provided   that   a 

separate  account  to  be  called  "  Overend,  Gurney,  &  Co.'s 
[*  407]  susjHinse  and  guaranty  account "  •  should  be  opened  in  the 

books  of  the  limited  company,  and  should  be  debited  with 
the  total  amount  of  the  balance  which,  as  struck  on  the  31st  of 
July,  1865,  should  appear  to  the  debit  of  the  accounts  specified 
in  the  schedule  (which  I  may  say  were  the  accounts  amounting 
to  upwards  of  four  millions),  and  be  credited  with  £250,000 
(being  one  moiety  of  the  price  of  the  goodwill)  and  also  with 
j£45,000,  the  price  of  the  business  premises  of  the  firm  and 
the  balances  due  to  the  partners  on  their  private  accounts,  and  the 
amount  from  time  to  time  realized  by  the  sale  of  the  shares  which 
were  issued  to  the  vendors  as  part  of  the  said  purchase-money. 
The  account  was  to  be  closed  on  the  31st  of  December,  1868,  when 
the  balance,  if  on  the  credit  side,  was  to  be  paid  by  the  company 
to  the  members  of  the  firm  within  a  month,  and  if  on  the  debit 
side  to  be  deemed  a  debt  due  to  the  comjmny  from  the  firuL  So 
that,  I  may  say  in  passing,  if  by  any  accident,  which  was  a  most 
improbable  contingency,  these  accounts  had  turned  out,  not  hope- 
less, but  accounts  from  which  a  larger  sum  than  was  expected 
should  be  realised,  the  benefit  of  it  was  to  go,  not  to  the  new 
limited  company,  but  to  the  old  partners :  It  gave  to  the  company 
a  lien  on  the  16,666  sliares  to  be  issued  in  payment  of  one  moiety  of 
the  purchase-money  of  £500,000,  and  on  all  property  retained  by  the 
firm,  to  be  applied  in  winding  up  the  excepted  accounts,  and  the  com- 
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pany  was  to  be  entitled  to  have  the  shares  and  property  made  avail- 
able, through  the  medium  of  a  sale  or  otherwise,  to  secure  the  per- 
formance of  the  vendors'  covenants  and  to  indemnify  the  company. 

Now,  my  Lords,  to  complete  the  narrative  of  this  arrangement 
I  must  also  read  to  your  Lordships  a  statement  with  regard  to  it 
from  the  answer  of  Mr.  John  Henry  Gurney  (joint  Appendix, 
p. 81).  He  says, in  paragraph  6 :  "In  the  investigation  of  the  state 
of  the  affairs  of  Overend,  Gurney,  &  Co.,  prior  to  the  formation  of 
the  limited  company,  it  appeared  from  their  books  that  there  were 
then  outstanding  various  debit  balances,  which  were  considered  to 
be  of  a  doubtful  nature,  to  the  amount  of  £4,199,000,  or  there- 
abouts; but  upon  a  careful  estimation  of  the  securities  held  in 
respect  of  them,  and  the  probable  winding-up  of  such  of  them  as 
were  not  secured,  it  was  estimated  that  of  the  total 
amount  of  <£4,199,000  the  sum  *of  £1,082,000  would  be  [•408] 
realised,  leaving  therefore  the  sum  of  £3,117,000  still  to 
be  provided  for.  At  this  period  it  was  estimated  that  the  balances 
to  the  credit  of  the  partners,  when  made  up  in  the  private  ledger, 
would  amount  to  £940,000,  and  which  balances  had  been  calcu- 
lated as  liabilities  of  the  firm ;  but  deducting  the  amount  thereof 
from  the  balance  of  £3,117,000  so  left  unprovided  for,  there 
remained  the  sum  of  £2,177,000  still  outstanding  and  to  be  pro- 
vided for.  Upon  a  careful  examination  and  estimate  of  the  private 
estates  of  the  several  partners  comprising  the  firm  of  Overend, 
Gurney,  &  Co.,  and  of  their  interest  in  the  banking  business  car- 
ried on  in  Norfolk  and  elsewhere,  it  was  estimated  that  such 
several  private  estates  would  produce  the  farther  aggregate  sum  of 
£2,320,000  ;  and  after  taking  credit  for  the  £500,000  to  be  received 
for  goodwill,  and  for  <£45,000  as  the  estimated  value  of  the 
premises  in  Lombard  Street,  there  would  have  remained  a  surplus 
of  £688,000  in  favour  of  the  individual  partners  after  providing 
for  every  liability  of  the  firm  of  Overend,  Gurney,  &  Co." 

My  Lords,  the  result  of  these  statements  appears  to  me  to  be 
obvious.  There  was  nothing  paid  for  the  goodwill  of  the  firm; 
there  was  no  transfer  of  assets  and  liabilities  as  something  which, 
upon  a  proper  valuation,  were  worth  paying  for  in  the  shape  of 
goodwill,  with  an  independent  guaranty  from  the  old  partners 
that  those  assets  and  liabilities  would  produce  the  amount  at 
which  they  were  valued.  The  principle  of  the  valuation  proceeded 
upon  this,  —  that  if  all  the  assets  and  all  the  liabilities  were  looked 
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at  there  was  an  enormous  deficiency.  The  mode  in  which  that 
deficiency  was  made  up  was  this:  The  accounts,  amounting  to 
upwards  of  £4,000,000,  which  caused  the  deficiency,  were  not  really 
transferred ;  they  were  carried  to  a  separate  suspense  account  by 
themselves,  and  upon  the  other  side  of  that  account,  or  for  the 
purpose  of  balancing  the  admittedly  disastrous  outcome  of  those 
accounts,  there  was  taken  into  account  the  value  of  the  private 
estates  of  the  partners  (upon  which  I  must  observe  at  tlie  same 
time  that  no  security  whatever  binding  those  estates  was  taken), 
and  there  was  taken  into  account  also  the  £500,000,  the  sum 
which  had  been  fixed  upon  as  the  estimated  value  of  the  goodwill. 
In  point  of  fact,  therefore,  your  Lordships  will  observe 
[*  409]  that  the  use  that  was  *  made  of  the  private  estates  and  of 
the  sum  named  for  the  goodwill  was  to  fill  up  that  vacuum 
of  insolvency  which  was  apparent  on  the  mere  statement  of  the 
figures,  to  which  I  have  referred,  and  that,  so  far  from  any  sum 
being  for  goodwill,  nothing  was  paid  whatever,  and  so  far  from  the 
sum  named  for  the  goodwill  being  a  test  of  the  excellence  of  the  bar- 
gain, it  was  exactly  the  opposite,  because,  upon  the  same  principle, 
as  this  sum  of  £500,000  was  appropriated  in  the  manner  that  I 
have  mentioned,  had  the  insolvency  been  greater,  had  there  been 
£500,000  more  of  insolvency,  the  value  of  the  goodwill  might  have 
been  estimated  at  a  million,  and  the  million  might  have  been  used 
in  the  same  way  that  the  £500,000  were  used. 

Now,  my  Lords,  I  have  stated  shortly  the  facts  as  they  present 
themselves  to  my  mind,  and  I  am  bound  to  say  that,  now  that  we 
know  these  facts,  and  now  that  we  compare  these  facts  with  the 
statement  in  the  first  two  sentences  of  the  prospectus,  I  am  unable 
to  arrive  at  any  other  conclusion  than  this,  —  that  the  statement 
in  those  two  first  sentences  was  a  statement  of  that  which  was  not 
justified  by  the  facts  of  the  case. 

My  Lords,  we  were  pressed  very  much  in  argument  with  con- 
siderations as  to  the  motives  of  those  who  made  this  statement, 
and  it  was  pointed  out  with  great  accuracy  that  upon  a  trial  in  the 
nature  of  a  criminal  proceeding  it  had  been  held  that  they  were 
not  chargeable  with  that  which  was  laid  to  their  charge  in  that 
proceeding.  My  Lords,  I  must  say  that,  so  far  as  I  understand 
the  case,  I  entirely  agree  with  the  result  at  which  the  jury  arrived 
in  that  proceeding ;  and,  strange  as  it  may  appear,  I  think  there  is 
a  great  deal  in  the  papers  before  your  Lordships  to  show  that  the 
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gentlemen  who  formed  this  company  were  themselves,  judging  by 
the  extent  to  which  they  embarked  their  means  and  continued 
their  property  in  the  concern,  labouring  under  the  impression  that 
this  transaction,  disastrous  as  it  ultimately  turned  out,  had  in  it 
the  elements  of  a  profitable  commercial  undertaking ;  and  so  far  as 
motive  is  concetned  they  may  be  absolved  from  any  charge  of  a 
wilful  design  or  motive  to  mislead  or  to  defraud  the  public.  But 
in  a  civil  proceeding  of  this  kind  all  that  your  Lordships  have  to 
examine  is  the  question,  Was  there  or  was  there  not  misrepresenta- 
tion in  point  of  fact  ?  And  if  there  was,  however  innocent 
the  *  motive  may  have  been,  your  Lordships  will  be  [*  410] 
obliged  to  arrive  at  the  consequences  which  properly 
would  result  from  what  was  done. 

But  now,  having  answered  the  first  question  as  I  am  obliged  to 
answer  it,  I  come  to  the  second  question  in  the  case,  namely.  How 
does  the  appellant  connect  himself  with  this  statement  ?  The 
prospectus  was  issued  on  the  12th  or  13th  of  July,  1865,  and  a 
copy  was  received  or  was  obtained  by  the  appellant.  It  is  not 
proved  from  whom  he  obtained  it.  The  object  of  the  prospectus 
on  the  face  of  it  is  clearly  to  invite  the  public  to  take  shares  in 
the  new  company.  The  prospectus  is,  as  is  usual  in  such  cases,  an 
invitation,  and  there  is  appended  to  it  a  form  of  application  for 
shares,  which  was  to  be  filled  up,  and  upon  which  form  the  invita- 
tion was  to  be  answered.  It  is  a  prospectus  in  this  shape,  ad- 
dressed to  the  whole  of  the  public,  no  doubt,  and  any  one  of  the 
public  might  take  up  the  prospectus  and  appropriate  it  in  that 
way  to  himself  by  answering  it  upon  the  form  upon  which  it  is 
intended  by  the  prospectus  that  it  should  be  answered.  The 
appellant,  however,  did  not  take  up  and  did  not  appropriate  the 
prospectus  in  this  way.  For  reasons  which  it  is  unnecessary  to 
inquire  into  he  declined  to  take,  or  at  all  events  he  did  not  origi- 
nally take  any  shares  in  the  company.  The  allotment  of  shares 
began  on  the  24th  of  July ;  it  appears  to  have  been  completed  on 
the  28th  of  July  ;  and  it  is  stated  two  or  three  times  the  number 
of  shares  to  be  had  in  the  company  were  applied  for.  The  allot- 
ment having  been  completed,  the  prospectus,  as  it  seems  to  me, 
had  done  its  work ;  it  was  exhausted.  The  share  list  was  full ; 
the  directors  had  obtained  from  the  company  the  money  which 
they  desired  to  obtain.  The  appellant  subsequently,  upon  the 
17th  of  October,  several  months  afterwards,  bought  1000  shares  at 
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a  premium  of  something  over  £7,  and  again,  still  later,  on  the  6th 
of  December,  he  bought  1000  other  shares  at  a  premium  of  some- 
tliing  over  £6.  He  bought  them  on  the  Stock  Exchange,  and  he, 
of  course,  did  not  know  in  the  first  instance  from  whom  he 
bought  them.  In  point  of  fact,  it  appears  that  as  to  the  greater 
part  of  them  they  were  shares  which  had  originally  been  allotted 
to  one  of  the  old  partners,  Samuel  Gumey,  by  whom  they  were 
transferred  to  a  nominee  for  himself,  in  whose  name  they 
[*411]  were  registered;  they  were  *  then  sold  upon  the  market, 
and  re-sold  apparently  several  times,  because  the  premium 
seems  to  have  risen  from  a  much  smaller  to  a  much  larger  sum, 
and  ultimately  they  were  sold,  at  the  premium  which  I  have 
stated,  to  the  appellant,  and  were  registered  in  his  name. 

Now,  my  Loi*ds,  I  ask  the  question,  How  can  the  directors  of  a 
company  be  liable,  after  the  full  original  allotment  of  shares,  for 
all  the  subsequent  dealings  which  may  take  place  with  regard  to 
those  shares  upon  the  Stock  Exchange.  If  the  argument  of  the 
appellant  is  right,  they  must  be  liable  ad  infinitum,  for  I  know  no 
means  of  pointing  out  any  time  at  which  the  liability  would,  in 
point  of  fact,  cease.  Not  only  so,  but  if  the  argument  be  right, 
they  must  be  liable,  no  matter  what  the  premium  may  be  at 
which  the  shares  may  be  sold.  That  premium  may  rise  from  time 
to  time  from  circumstances  altogether  unconnected  with  the  pro- 
spectus, and  yet,  if  the  argument  be  right,  the  appellant  would  be 
entitled  to  call  upon  the  directors  to  indemnify  him  up  to  the 
highest  point  at  which  the  shares  may  be  sold,  for  all  that  he  may 
expend  in  buying  the  shares.  My  Lords,  I  ask,  is  there  any  authoi> 
ity  for  this  proposition  ?    I  am  aware  of  none. 

During  the  conrse  of  the  argument  I  took  the  liberty  of  putting 
to  the  learned  counsel  for  the  appellant  a  case  which  I  think  was 
not  answered,  and  to  which,  so  far  as  I  know,  no  answer  can  be 
given  that  would  be  favourable  to  the  appellant.  I  put  the  case 
of  a  person  having  built  a  house  and  desiring  to  sell  it  He  comes 
to  me  and  wishes  me  to  purchase  it ;  he  describes  it  as  a  highly 
advantageous  purchase,  and  makes  statements  of  fact  to  me  with 
regard  to  the  house  which  are  untrue  and  are  misrepresentations  ; 
but  T  decline  to  purchase,  and  our  overtures  come  to  an  end.  He 
subsequently  seUs  it  to  some  other  person,  upon  what  terms  I  know 
not.  That  other  person  completes  the  purchase,  and  that  other 
person,  desiring  to  raise  money  on  mortgage,  applies  to  me  to  lend 
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him  money.  I  lend  him  money  upon  a  mortgage  of  the  house. 
The  facts  stated  to  me  originally  turn  out  to  be  untrue,  and  are  so 
material  as  that  the  house,  not  being  as  represented,  becomes 
comparatively  worthless.  I  then  apply  to  the  original  vendor, 
remind  him  of  what  he  told  me,  and  complain  to  him  that  my 
money  lent  upon  mortgage  has  been  lost,  and  I  com- 
mence an  *  action  against  him  for  damages  to  recover  my  [*  412] 
loss.  I  ask,  could  such  an  action  be  maintained  ?  I 
know  of  no  authority  for  it,  and  I  am  of  opinion  that  an  action  of 
that  kind  would  not  lie. 

My  Lords,  I  take  the  rule  on  this  point  to  have  been  happily 
stated  in  some  expressions  of  my  noble  and  learned  friend  the  late 
Lord  Chancellor  (Lord  Hatherley),  when  he  was  Vice-Chan- 
cellor,  in  the  case  of  Barry  v.  Croskey,  2  J.  &  H.  117-18-23;  in 
passages  which  I  will  take  the  liberty  of  reading  to  your  Lordships. 
The  first  occurs  during  the  argument.  Upon  a  reference  to  the 
case  of  Levy  v.  Langridge,  4  M.  &  W.  337,  7  L.  J.  Ex.  387,  the 
Vice-chancellor  said :  "  I  take  the  ground  of  that  decision  to  have 
been,  that  the  false  representation  was  made  by  the  defendant 
with  a  view  that  it  should  be  acted  upon  by  the  son  in  tlie  man- 
ner that  occasioned  the  injury.  Mr.  Baron  Parkr  says :  '  There  is  a 
false  representation  made  by  the  defendant,  with  a  view  that  the 
plaintiff  should  use  the  instrument  in  a  dangerous  way.'  The 
father,  acting  upon  the  faith  of  that  representation,  put  the  gun 
into  the  hands  of  his  son,  who  fired  it  off,  when  it  burst  and  in- 
jured him.  Suppose  a  stranger,  knowing  nothing  of  what  had 
passed  between  the  father  and  the  defendant,  to  have  found  the 
gun,  lying  for  instance  at  an  inn.  If  a  stranger  so  finding  the  gun 
had  taken  it  up  and  fired  it,  and  the  gun  had  burst  and  injured 
him,  would  he  have  had  his  actions  against  the  defendant  upon 
the  ground  that  Nock's  name  appeared  upon  the  gun,  and  the 
defendant  had  sold  it  with  that  name  appearing  upon  it,  and  as 
a  gun  made  by  Nock  ? "  Again,  in  the  course  of  the  argument,  the 
Vice-Chancellor  addressing  Mr.  Eolt,  says:  "Your  argument 
would  show  that  every  person  who  in  consequence  of  De  Berenger*s 
frauds  upon  the  Stock  Exchange  was  induced  to  purchase  stock 
at  an  advanced  price  in  reliance  upon  the  false  rumour  he  had  cir- 
culated that  peace  was  concluded,  was  entitled  to  maintain  an 
action  against  De  Berenger  for  the  increase  of  price.  Would  not 
such  consequences  be  too  remote  to  form  ground  for  an  action  ? " 
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Finally,  in  giving  judgment,  the  Vice-Chancellor  stated  what  he 
understood  to  be  the  principles  applicable  to  such  a  case.  First, 
that  "every  man  must  be  held  responsible  for  the  consequences 
of  a  false  representation  made  by  him  to  another,  upon  which 
that  other  acts,  and,  so  acting,  is  injured  or  damnified ; 
[*  413]  *  Secondly,  every  man  must  be  held  responsible  for  the 
consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  a  third  person  acts,  and  so  acting,  is  injured 
or  damnified,  provided  it  appear  that  such  false  representation  was 
made  with  the  intent  that  it  should  be  acted  upon  by  such  third 
person  in  the  manner  that  occasions  the  injury  or  loss."  And 
thirdly,  he  continues:  "But  to  bring  it  within  the  principle,  the 
injury,  I  apprehend,  must  be  the  immediate  and  not  the  remote 
consequence  of  the  representation  thus  made.  To  render  a  man 
responsible  for  the  consequences  of  a  false  representation  made  by 
him  to  another  upon  which  a  third  person  acts,  and  so  acting  is  in- 
jured or  damnified,  it  must  appear  that  such  false  representation 
was  made  with  the  direct  intent  that  it  should  be  acted  upon  by 
such  third  i>erson  in  the  manner  that  occasions  the  injury  or  loss." 
And  His  Honour  comments  a  second  time  on  the  case  of  Levy  v. 
Langridge  as  consistent  with  that  principle. 

3^Iy  Lords,  upon  the  grounds  which  I  have  mentioned,  and  upon 
the  principles  laid  down  in  the  case  of  Barry  v.  Croskey,  which 
appear  to  me  to  be  consistent  with  what  is  stated  by  all  the  author- 
ities that  might  be  referred  to,  I  am  of  opinion  that  the  appellant 
in  this  case  has  entirely  failed  to  connect  himself  with  the  repre- 
sentations made  in  the  prospectus,  of  which  in  my  opinion  an 
original  allottee  might  have  complained,  but  of  which  the  present 
appellant  cannot,  I  think,  complain.  On  these  grounds,  therefore, 
I  agree  to  the  motion  of  my  noble  and  learned  friend  that  this 
appeal  ought  to  be  dismissed. 

Order  a  pi^aled  from  ajfirmed;  and  appeal  dismissed  with  costs. 

Lords'  Journals,  31st  July,  1873. 

ENGUSH  NOTES. 
It  has  beon  thought  useful  to  give  here  the  full  report  of  Peek  v. 
Gumt'f/  aUh»nigh  the  points  dealt  with  are  more  appropriately  con- 
sidered elsewhere.  The  point  as  to  the  kind  of  statements  in  » 
prospectns  which  form  ground  for  an  action  of  deceit  against  the  in- 
diridnal  directors  or  promoters  will  be  fully  dealt  with  under  the  head 
of  '* Fraud.*'  in  connection  with  the  ruling  case  of  Derry  r.  Peek 
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(H.  L.  1889),  14  App.  Cas.  337,  58  L.  J.  Ch.  864,  61 L.  T.  265, 38  W.  R. 
33.  The  point  as  to  the  survival  of  the  action  against  representatives 
has  already  been  dealt  witli  in  the  notes  to  Hambhj  v.  Trott^  2  R.  C.  7-14. 

It  will  be  observed  that  the  Directors'  Liability  Act  1890,  which 
extends  the  ground  of  liability  as  between  directors  or  promoters  and 
the  persons  who  subscribe  for  shares,  does  not  create  any  new  liability  as 
regards  persons  who  purchase  the  shares  after  allotment  has  been  made. 

That  a  prospecttts  may  be  circulated  with  the  intention  to  induce 
the  public  to  buy  shares,  and  that  such  an  intention  may  be  inferred 
if  a  prospectus  is  circulated  after  all  the  shares  have  been  allotted 
(particularly  if  they  have  been  taken  up  by  the  promoters  themselves), 
appears  from  the  dicta  in  the  judgments  of  In  re  British  Seamless 
Paper  Box  Company  (C.  A.  1881),  17  Ch.  D.  467,  50  L.  J.  Ch.  497, 
44  L.  T.  498,  29  W.  R.  690,  and  la  re  Postage  Stamp  Automatic 
Delivery  Company  (7  July,  1892),  1892,  3  Ch.  b^y  61  L.  J.  Ch.  597, 
67  L.  T.  88,  41  W.  R.  29.  These  were  cases  of  misfeasance  under  the 
165th  section  of  the  Companies  Act  1862,  so  that  the  question  of  re- 
sponsibility in  an  action  by  the  individual  purchasers  of  shares  did 
not  directly  arise. 

AMERICAN  NOTES. 

The  principal  cases  are  cited  in  Cook  on  Stock  and  Stockholders,  sect.  352, 
where  it  is  said  that  the  leading  case  in  this  country  on  the  subject  is  Crosx  v. 
Sackelty  2  Bosworth  (New  York  Superior  Ct.),  617.  The  Court  in  that  case 
said :  "  When  an  instrument  is  made  to  deceive  the  public  generally  .  .  . 
and  fraudulently  induces  some  one  to  act  to  his  prejudice  .  .  .  the  privity 
between  the  managers  and  every  such  purchaser  is,  in  such  a  case,  as  actual 
and  as  direct,  as  between  a  person  giving  fraudulently  a  general  recommen- 
dation of  the  trustworthiness  of  a  particular  person ;  and  the  individual  to 
whom  it  may  be  shown,  relying  on  its  truth,  may  give  credit  to  the  person  so 
recommended,  and  be  defrauded  and  injured  thereby."  The  same  principle 
was  recognized  in  Cazeaux  v.  Mali,  25  Barbour  (New  York  Supreme  Ct.),  578, 
where  it  is  said :  "  It  is  not  essential  that  the  representation  should  be  ad- 
dressed directly  to  the  plaintiff ;  if  it  were  made  with  the  intention  of  influ- 
encing every  one  to  whom  it  might  be  communicated,  or  who  might  read  or 
hear  of  it,  the  latter  class  of  persons  must  be  in  the  same  position  as  those  to 
whom  it  was  directly  communicated."  In  Morse  v.  SwitHf  19  Howard  Prac- 
tice (New  York),  275,  a  bank  officer  was  held  liable  for  false  statements  in  a 
report  published  in  conformity  to  the  requirements  of  a  statute.  The  Court 
said :  "  Being  published  the  public,  or  any  invividual  of  the  public,  had  a 
right  to  believe  it."  To  the  same  effect,  Salmon  v.  Richardson,  30  Connecticut, 
360.  In  Morgan  v.  Skiddy,  62  New  York,  319,  the  Court  said:  "If  the 
plaintiff  purchased  his  stock  relying  upon  the  truth  of  the  prospectus,  he 
has  a  right  of  action  for  deceit  against  the  persons,  who,  with  knowledge  of 
the  fraud  and  with  intent  to  deceive,  put  it  into  circulation.  The  represen- 
tation was  made  to  each  person  comprehended  within  the  class  of  persons 
VOL.  VII.  —  36 
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who  were  designed  to  be  influenced  by  the  prospectus ;  and  when  a  pro- 
spectus of  this  character  has  been  issued,  no  other  relation  or  privity  between 
the  parties  used  be  shown,  except  that  created  by  the  wrongful  and  fraudu- 
lent acts  of  the  defendants  in  issuing  or  circulating  the  prospectus,  and  the 
resulting  injury  to  the  plaintiff."  Citing  Clark  v.  Dixon,  6  C.  B.  (N.  S.)  453 ; 
Cent,  II.  Co.  V.  Kish,  L.  R.,  2  Eng.  &  Ir.  App.  100.  "It  is  hardly  necessary  to  say 
that  a  director  of  a  company  who  knowingly  issues  or  sanctions  the  circula- 
tion of  a  false  prospectus,  containing  untrue  statements  of  material  facts,  the 
natural  tendency  of  which  is  to  deceive  and  mislead  the  community,  and  to 
induce  the  public  to  purchase  its  stock,  is  responsible  to  those  who  are  in- 
jured thereby."  The  same  principle  is  declared  in  Bruff  v.  MaH,  36  New 
York,  200 :  "  The  defendants  having  issued  the  false  certificates  of  stock 
authenticated  by  them  as  genuine,  and  cast  them  upon  the  market  with 
fraudulent  intent,  are  liable  to  every  holder  to  whose  hands  they  may  come 
by  fair  purchase."  To  the  same  effect,  Newbery  v.  Gar  land,  31  Barbour 
(New  York  Supreme  Ct.),  121,  citing  Bagshawv.  Sei/mour,  4  C.  B.  (X.  S.),  873. 
The  contrai-y  doctrine  of  Seizer  v.  Mali,  32  Barbour  (Xew  York  Supreme  Ct), 
70  was  oveiTuled  without  opinion  in  41  New  York,  619. 

In  WaUion  v.  Crandall,  7  Missouri  Appeals,  233  (affirmed  78  Missouri,  533), 
it  was  held  that  "  A.  is  responsible  for  the  consequences  of  false  representa- 
tions made  by  him  to  B.  and  upon  which  C.  acted,  to  his  loss,  where  it  ap- 
pears that  A.  intended  that  they  should  be  communicated  to  C,  and  acted 
upon  by  him  in  the  manner  which  occasioned  the  loss."  The  Court  distin- 
guish Peek  V.  Guimey,  and  bring  the  case  within  the  second  rule  of  Peek  v. 
Gurney  (p.  413),  and  the  decision  in  Langrulge  v.  Lecy,  2  N.  &  W.  519,  as  a 
case  of  intention  directed  to  the  particular  share-buyers  through  letters  ex- 
hibited by  a  third  person  "  to  allottees  selected  by  him,"  and  not  a  case  of 
mere  representations  addressed  to  the  public  at  large. 

In  Judge  Thompson's  new  and  great  treatise  on  Corporations,  Peek  v. 
Gurney  is  cited  (§  1471),  and  denounced  in  round  set  terms.  lie  concludes : 
"  It  is  a  subject  of  congratulation  that  a  doctrine  so  plainly  destitute  of  any 
foundation  in  reason  and  so  opposed  to  common  opinions  of  justice  and  busi- 
ness morality  has  not  obtained  a  foothold  in  this  country.  We  follow  the 
doctrine  of  the  overruled  decisions  in  England,  and  hold  it  is  not  necessary 
in  order  to  support  such  an  action  that  the  false  representations  were  made 
directly  to  the  plaintiff.  It  will  be  sufficient  if  they  were  contained  m  cir- 
culars,  prospectuses,  or  other  advertisements,  with  a  view  of  influencing  the 
public  at  large,  or  any  member  of  the  public  who  might  be  influenced  by  them 
to  purchase  shares,  and  that  the  plaintiff  saw  them,  and  on  the  faith  of  the 
statements  contained  in  them  became  a  purchaser  of  shares." 

Mr.  Pierce  adopts  the  same  view  of  the  American  authorities  (Railroads, 
p.  41),  citing  Peek  v.  Gurney  as  opposed :  "  Fraud  of  this  kind  may  be  com- 
mitted in  the  way  of  false  representations  in  a  prospectus  or  report  printed 
for  general  circulation.  Any  one,  who  relying  upon  such  false  representar 
tions,  purchases  like  stock  from  the  corx)oration  or  from  any  owner  thereof, 
has  a  right  of  action  against  any  one  or  more  directors  who  issued  or  sanc- 
tioned them ;  and  no  other  relation  or  privity  between  the  parties  need  be 
shown." 
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Judge  Thompson  reprints  Peek  v.  Gurney  in  his  early  treatise  on  Liability 
of  Officers  and  Agents  of  Corporations,  with  some  remarks  upon  it,  at  p.  405, 
and  he  cites  Scott  v.  Dixon,  p.  523,  ante.  Of  Bedford  v.  Bagshaw,  4  H.  &  N. 
538,  he  says  :  "  This  case,  the  reader  must  be  reminded,  has  been  overruled  by 
the  House  of  Lords  in  Peekv.  Gurney,  but  we  apprehend  that  it  is  a  good  illus- 
tration of  what  remains  the  law  of  this  country."  "  The  plaintiff  must  show 
some  direct  connection  between  the  act  of  the  directors  in  putting  forth  the 
false  representations,  and  the  influence  of  the  same  on  his  conduct  in  in- 
ducing him  to  become  an  allottee."  Citing  Peek  v.  Gurney.  "  But  it  is  not 
necessary,  in  order  to  support  such  an  action,  that  the  false  representations 
were  made  directly  t^  the  plaintiff.  It  will  be  sufficient  if  they  were  con- 
tained in  circulars,  prospectuses,  or  other  advertisements,  with  the  view  of 
influencing  the  public  at  large,  or  any  member  of  the  public  who  might  be 
influenced  by  them,  to  purchase  shares ;  and  that  the  plaintiff  saw  them,  and, 
on  the  faith  of  the  statements  contained  in  them,  became  a  purchaser  of 
shares.  It  is  wholly  unnecessary  that  there  should  have  been  any  personal 
communication  between  the  plaintiff  and  the  defendant."  Citing,  in  addi- 
tion to  the  foregoing  cases,  Bartholemeto  v.  Bentley,  15  Ohio,  659 ;  45  Am.  Dec. 
596,  in  which  the  Court  said :  "  Nor  is  it  material  that  there  should  have  been 
an  intention  to  defraud  the  plaintiff  in  particular.  If  there  was  a  general 
design  to  defraud  all  such  as  could  be  defrauded  by  taking  their  paper  issues, 
the  plaintiff  may  maintain  this  suit,  provided  he  has  taken  the  paper  and 
suffers  from  the  fraud."    Citing  cases  of  false  recommendation. 

This  doctrine  finds  support  in  Eaton,  Spc,  Co.  v.  Avery,  83  New  York, 
31 ;  38  Am.  Rep.  389,  the  case  of  a  trader  making  false  and  fraudulent  state- 
ments to  a  mercantile  agency,  with  the  design  that  they  should  be  commimi- 
cated  to  persons  inquiring  concerning  his  responsibility,  the  Court  observing, 
"  It  is  not  essential  that  a  representation  should  be  addressed  directly  to  the 
party  who  seeks  a  remedy  for  having  been  deceived  and  defrauded  by  means 
thereof."    Citing  Bruffy,  Mali,  and  Morgan  y.  Skiddy,  supra. 


No.  28.  — In  re  GEEMAN  DATE  COFFEE  COMPANY. 

(c.  A.  1882.) 

RULE. 

It  is  the  province  of  the  memorandum  of  association  to 
state  the  objects  for  which  the  company  is  formed.  Where 
there  is  a  primary  object  clearly  stated,  and  other  objects 
stated  in  general  terms,  the  latter  must  be  construed  as 
auxiliary  to  the  former,  and  if  the  primary  object  fails,  the 
company  must  be  wound  up. 
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In  re  Oenaan  Date  Coffee  Company. 

20  Ch.  D.  169-190  (s.  c.  51  L.  J.  Ch.  564;  46  L.  T.  327 :  30  W.  R.  717). 

Company,  — Memorandum  of  Association — Failure  of  Object  of  Company. 

[169]  •  The  memorandum  of  association  of  a  company  stated  that  it  was  formed 
for  working  a  German  patent  which  had  been  or  would  be  grantetl 
for  manufacturing  coffee  from  dates,  and  also  for  obtaining  other  patents  for 
improvements  and  extensions  of  the  said  inventions  or  any  modifications  thereof 
or  incident  thereto ;  and  to  acquire  or  purchase  any  other  inventions  for  similar 
purposes,  and  to  import  and  export  all  descriptions  of  produce  for  the  purpose  of 
food,  and  to  acquire  or  lease  buildings  either  in  connection  with  the  above- 
mentioned  purposes  or  otherwise,  for  the  purposes  of  the  company. 

The  intended  German  patent  was  never  granted,  but  the  company  purchased 
a  Swedish  patent,  and  also  established  works  in  Hamburg,  where  they  made 
and  sold  coffee  made  from  dates  without  a  patent.  Many  of  the  shareholders 
withdrew  from  the  company  on  ascertaining  thjit  the  German  patent  could  not 
be  obtained ;  but  the  hirge  majority  of  those  who  remained  desired  to  continue 
the  company,  which  was  in  solvent  circumstances. 

A  petition  having  been  presented  by  two  shareholders :  — 

Held  (affirming  the  decision  of  Kay,  J.),  that  the  substratum  of  the  company 
had  failed,  and  it  was  impossible  to  carry  out  the  objects  for  which  it  was 
formed;  and  therefore  that  it  was  just  and  equitable  that  the  company  should  be 
wound  up,  although  the  petition  was  presented  within  a  year  from  its  incorpo- 
ration. 

General  words  in  the  memorandum  of  association  following  a  statement  of 
the  specific  objects,  must  be  read  as  ancillary  to  those  objects. 

This  was  a  petition  for  winding  up  the  German  Date  Coflfee  Com- 
pany, Limited. 

The  company  was  registered  on  the  16th  of  February,  1881,  with 
a  capital  of  £100,000,  in  shares  of  £1  each.  By  the  memorandum 
of  association  the  objects  of  the  company  were  stated  (so  far  as 
they  are  important  for  the  present  report)  to  be  — 

1.  To  acquire  and  purchase,  and  to  use,  exercise,  and  vend  certain 
inventions  for  manufacturing  from  dates  a  substitute  for  coflfee,  for 
which  a  patent  has  or  will  be  granted  by  the  Empire  of  Germany 
to  Thomas  Frederick  Henley  ;  and  also  to  acquire  and  purchase  any 
other  patents  or  privileges  which  may  be  granted  to  the  said  Thomas 
Frederick  Henley,  his  executors,  administrators,  or  assigns,  by  the 

said  Empire  of  Germany ; 
[♦  170]      *2.  To  make  and  use  the  said  inventions,  or  any  improve- 
ment therein,  or  modification  thereof ; 

3.  To  adopt  and  carry  out  a  certain  agreement,  dated  the  16th 
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of  February,  1881,  and  made  between  the  Date  Coffee  Company, 
Limited,  of  the  one  part,  and  Richard  Hillier,  for  and  on  behalf  of 
the  company,  of  the  other  part ; 

4  To  manufacture  and  sell  the  preparations  which  are  the  subject 
of  the  inventions ; 

5.  To  grant  licenses  for  the  manufacture  of  the  said  preparations 
and  the  sale  thereof ; 

6.  To  apply  for  and  obtain  patents  for  improvements  in  or  exten- 
sions of  the  said  inventions,  or  any  modifications  thereof,  or  any 
matters  in  any  way  incidental  thereto ; 

7.  To  acquire,  by  purchase  or  otherwise,  and  to  use,  exercise, 
and  vend  any  other  inventions  for  the  above-mentioned  or  cognate 
purposes ; 

8.  To  import  all  descriptions  of  produce  for  the  purposes  of  food, 
and  the  exporting  of  the  same,  and  the  selling  and  disposing  thereof 
respectively ;  and  to  acquire  by  purchase,  or  to  lease  or  hire  any 
land  and  buildings,  steam-engines,  &c.,  either  in  connection  with 
the  above-mentioned  purposes  or  otherwise,  for  the  purposes  of  the 
company  or  any  company  in  the  formation  of  which  the  company 
may  have  an  interest. 

The  agreement  of  the  16th  of  February,  1881,  referred  to  in  the 
memorandum,  was  for  the  sale  by  the  Date  Coffee  Company  to 
Hillier,  for  £50,000,  to  be  paid  partly  in  cash  and  partly  in  shares 
of  the  German  Company,  of  the  rights,  which  the  Date  Coffee 
Company  had,  by  an  agreement  dated  the  17th  of  January,  1881, 
purchased  from  T.  F.  Henley,  in  certain  patents  for  the  invention 
of  making  from  dates  a  substitute  for  coffee,  which  had  been  or 
should  be  obtained  by  him  in  the  Empire  of  Germany. 

The  German  Company  issued  a  prospectus  in  which  it  was  stated 
that  the  company  was  formed  for  the  purpose  of  purchasing  and 
working  Henley's  German  patent  at  Frankfort,  to  manufacture  a 
partial  substitute  for  coffee  from  the  date  fruit.  On  the  prospectus 
was  printed  what  professed  to  be  a  copy  of  the  articles  of  associa- 
tion, in  which  the  first  object  of  the  company  was  stated  to  be  "  to 
acquire  and  purchase,  and  to  use,  exercise,  and  vend  certain 
♦inventions  for  manufacturing  from  dates  a  substitute  for  [*  171] 
coffee,  for  which  a  patent  has  been  granted  by  the  Empire 
of  Germany  to  T.  F.  Henley,"  &c. 

At  the  time  when  the  company  was  formed  Henley  had  applied 
for  a  patent  in  the  Empire  of  Germany  for  his  inventions,  but  such 
patent  was  never  granted. 
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In  consequence  of  this  misrepresentation  some  of  the  shareholders 
surrendered  their  shares,  amounting  in  number  to  about  27,000, 
and  withdrew  from  the  company. 

On  the  12th  of  October,  1881,  another  agreement  was  entered 
into  between  the  German  Company  and  the  Date  Cofifee  Company, 
by  which,  after  reciting  that  the  German  patent  had  been  refused, 
but  that  the  company  were  presenting  an  appeal  from  such  refusal, 
the  agreement  of  the  16th  of  February,  1881,  was  varied  by  the 
Date  Coffee  Company  agreeing  to  grant  to  the  German  Company,  in 
addition  to  the  German  patent,  if  obtained,  the  right  to  use  the 
inventions  patented  by  the  English  patent  in  Germany,  and  also  to 
assign  to  them  their  Swedish  patent  in  the  same  inventions ;  and 
it  was  agreed  that  on  the  completion  of  such  grant  and  assignment 
the  £50,000,  payable  under  the  former  agreement  should  become 
payable  either  in  cash  or  shares,  at  the  option  of  the  Date  Coffee 
Company. 

This  agreement  was  brought  before  a  meeting  of  the  shareholders 
on  the  13th  of  October,  and  was  sanctioned  by  a  majority  represent- 
ing 8979  shares  against  2075. 

Two  actions  by  dissentient  shareholders  were  brought  to  restrain 
the  company  from  carrying  the  agreement  into  effect,  which  were 
still  pending. 

The  German  Company  had  expended  £3000  on  a  manufactory 
at  Hamburg,  and  it  was  stated  that  they  were  carrying  on  a  very 
profitable  business  there  in  making  coffee  from  dates,  though 
without  any  Grerman  patent. 

The  appeal  against  the  refusal  of  the  German  patent  was 
unsuccessful. 

On  the  30th  of  January,  1882,  this  petition  was  presented  by 
two  vshareholders,  one  of  whom  was  the  holder  of  100  shares  and 
the  other  of  10  shares,  praying  for  the  winding-up  of  the  company 

on  the  ground  that  its  objects  had  entirely  failed. 
[*  172]  *The  company,  in  opposition  to  the  petition,  produced 
an  affidavit  by  Mr.  Gardiner,  a  patent  agent,  that  the  appli- 
cation for  a  patent  in  Germany  had  been  renewed  on  the  21st  of 
September,  but  it  did  not  state  what  the  result  of  the  application 
was. 

The  petition  was  heard  before  Mr.  Justice  Kay  on  the  15th  of 
February,  1882. 

Eomer,  Q.  C,  and  Beddall,  in  support  of  the  petition  :  — 
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The  object  for  which  this  company  was  formed  was  for  working 
a  patent  in  Germany,  which  was  to  be  obtained  to  manufacture 
coffee  from  dates.  That  was  the  main  object  or  substratum  for 
which  the  shareholders  subscribed  their  money,  and  the  German 
patent  cannot  be  procured.  They  never  joined  the  company  for 
the  purpose  of  manufacturing  date  coffee  without  a  patent.  This 
brings  our  case  within  Baring  v.  Dix,  1  Cox,  213  ;  1  R  R  23,  where 
it  was  no  longer  possible  to  carry  on  the  business  for  which  the 
partnership  was  formed.  In  In  re  Suburban  Hotel  Compani/,  L.  R, 
2  Ch.  737,  750;  36  L.  J.  Ch.  710,  717,  Lord  Cairns  said,  "If  it 
were  shown  to  the  Court  that  the  whole  substratum  of  the  partner- 
ship, the  whole  of  the  business  which  the  company  was  incorpo- 
rated to  carry  on  has  become  impossible,  I  apprehend  that  the  Court 
might,  either  under  the  Act  of  Parliament  or  on  general  principles, 
order  the  company  to  be  wound  up."  This  company  ought,  there- 
fore, to  be  wound  up,  notwithstanding  that  a  majority  of  the 
shareholders  may  be  in  favour  of  continuing  the  company.  At  the 
meeting  of  shareholders  the  intention  there  expressed  was  to  carry 
on  the  company  for  the  sale  of  the  article  to  be  manufactured  with- 
out a  patent,  and  to  work  a  patent  obtained  in  Denmark,  but  those 
objects  are  not  within  the  powers  of  this  company.  The  recent  case 
of  In  re  Haven  Gold  Mining  Company j  20  Ch.  D.  151 ;  51  L.  J.  Ch. 
242,  is  strongly  in  our  favour. 

Whitehorne,  Q.  C,  and  Cecil  Tennant,  for  shareholders  represent- 
ing 3353  shares,  in  support  of  the  petition. 

Ince,  Q.  C,  and  Buckley,  for  the  company :  — 

We  are  carrying  on  the  business  of  the  company  within  the  scope 
of  the  agreement,  and  with  the  approbation  of  a  very  large 
*  majority  of  the  shareholders.  The  company  is  empow-  [*  173] 
ered  to  work  certain  inventions  for  manufacturing  coffee 
from  dates  in  Germany,  and  this  we  may  do  without  obtaining  a 
patent  in  Germany.  Then  we  are  empowered  "  to  make  and  use 
the  inventions  or  improvements  or  modifications  thereof,"  and 
further  to  manufacture  and  sell  the  preparations,  and  to  acquire 
and  use,  exercise,  and  vend  any  other  inventions  for  the  above- 
mentioned  or  any  other  cognate  purposes,  and  to  import  all  descrip- 
tions of  produce  for  the  purpose  of  food,  and  export  the  same  re- 
spectively. And  we  have  power  to  purchase  land  and  buildings 
in  connection  with  the  objects  of  the  company.  So  that  in  fact 
there  are  many  objects  which  we  may  invest  the  money  upon,  with- 
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out  carrying  out  to  the  full  extent  all  the  purposes  for  which  the 
company  was  formed.  The  case  of  In  re  Langham  Skating  Rink 
Company  5  Ch.  D.  669 ;  46  L.  J.  Ch.  345,  is  an  authority  in  our 
favour,  where  a  winding-up  order  was  refused  on  the  ground  that 
the  company  intended  to  carry  out  a  small  portion  only  of  the 
original  object  for  which  it  was  formed.  In  re  Middle shorongh 
Assembly  Rooms  Company,  14  Ch.  D.  104,  109 ;  49  L.  J.  Ch.  413, 
also  supports  this  view.  There  the  company  proposed  to  carry 
out  only  a  part  of  the  original  object,  and  four-fifths  of  the  share- 
holders opposed  a  winding-up,  and  Lord  Justice  James  said:  "We 
ought  not  to  disregard  the  wishes  of  so  large  a  majority  unless  we 
see  in  their  conduct  something  unreasonable,  something  like 
tyranny,  something  amounting  to  an  injury  of  which  the  minority 
have  a  right  to  complain."  At  the  meeting  held  by  this  company 
shareholders  representing  8979  shares  supported  the  resolution  to 
continue  the  business,  while  the  minority  represented  only  2075 
shares.  The  company  had  not  been  established  a  year  before  the 
petition  was  presented,  and  the  Act  contemplates  that  the  company 
should  have  a  year  to  perfect  their  arrangements. 

Freeman,  for  persons  representing  9980  shares,  opposed  the 
winding-up. 

Romer,  in  reply. 

Kay,  J. :  In  this  case  the  petition  is  presented  by  two 
[*  174]  shareholders  of  the  *  company,  one  of  whom  holds  100 
shares  and  the  other  ten,  for  a  winding-up  of  the  company, 
and  it  is  supported  by  a  suflBcient  number  of  shareholders  to 
make  me  quite  sure  that  the  application  is  a  thoroughly  honO, 
fide  one.  On  the  other  hand,  it  is  opposed  by  the  company  and 
by  a  considerable  body  of  shareholders.  It  does  not  appear 
that  the  company  has  passed  any  special  resolution  to  wind  up, 
but  the  clause  upon  which  the  application  is  made  is  the  5th 
sub-section  of  sect.  79,  which  is  worded  thus :  "  Whenever  the 
Court  is  of  opinion  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up." 

About  the  law  which  I  have  to  apply  to  this  case  there  really  can 
now  be  no  kind  of  doubt.  Long  ago,  in  the  case  of  Baring  v.  Dix^ 
1  Cox,  213 ;  1  R  R  23,  the  Court  decided  it  would  dissolve  a  partner- 
ship where  it  appeared  that  the  business  could  not  be  carried  on 
Recording  to  the  true  intent  of  the  partnership  articles,  although  one 
{Kiftner  objected.     In  that  case  the  partnership  had  been  instituted 
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for  spinning  cotton  under  a  patent.  The  patent  existed,  but  after 
several  attempts  the  invention  wholly  failed,  and  W8ts  entirely 
given  up.  One  of  the  partners  declined  to  assent  to  the  dissolu- 
tion, whareupon  an  inquiry  was  directed  whether  the  co-partner- 
ship business  could  be  carried  on  according  to  the  true  intent  and 
meaning  of  the  articles  of  co-partnership.  Those  words  are  very 
important;  they  were  referred  to  by  Lord  Cairns  in  the  Suburban 
Hotel  Compani/s  Case,  L.  R,  2  Ch.  737 ;  36  L.  J.  Ch.  710,  in  which  he 
gave  a  very  valuable  judgment  upon  what  jurisdiction  the  Court 
has,  to  order  a  winding-up  under  the  5th  sub-section  of  clause  79, 
when  the  circumstances  do  not  bring  the  case  within  the  other  sub- 
sections. He  refers  to  the  case  of  Baring  v.  Dix  with  approbation, 
and  he  says,  L.  R,  2  Ch,  744 ;  36  L.  J.  Ch.  714 :  "  Now  if  I  may  ven- 
ture to  say  so,  I  entirely  concur  with  the  course  which  was  there 
taken.  That  was  a  case  which  manifestly  required  the  interposi- 
tion of  the  Court.  Two  persons  had  agreed,  not  to  manufacture 
cotton  generally,  but  to  join  in  working  under  a  particular  patent.. 
The  sole  object  was  to  work  under  a  patent  supposed  to  be  valid 
at  the  time  that  the  partnership  was  entered  into.  It  turned  out 
to  be  wholly  invalid,  and  wholly  useless.  There  was  there- 
fore a  complete  destruction  of  the  *  subject-matter  on  which  [*  175] 
the  partnership  was  to  operate.  If  the  Court  were  satis- 
fied that  that  was  the  fact,  I  apprehend  that  it  would  be  entirely 
competent  to  the  Court  to  dissolve  the  partnership  against  the  will, 
either  of  the  majority,  or,  as  the  case  there  was,  of  one  of  two  part- 
ners." Then  he  refers  to  certain  other  cases,  and  finally  at  page 
750  he  says  this:  "It  is  not  necessary  now  to  decide  it,  but  if  it 
were  shown  to  the  Court  that  the  whole  substratum  of  the  partner- 
ship, the  whole  of  the  business  which  the  company  was  incorpo- 
rated to  carry  on,  has  become  impossible,  I  apprehend  that  the 
Court  might,  either  under  the  Act  of  Parliament  or  on  general 
principles,  order  the  company  to  be  wound  up.  But  what  I  am 
prepared  to  hold  is  this,  that  this  Court,  and  the  winding-up 
process  of  the  Court,  cannot  be  used,  and  ought  not  to  be  used, 
as  the  means  of  evoking  a  judicial  decision  as  to  the  probable  suc- 
cess or  non-success  of  a  company  as  a  commercial  speculation." 

There  came  later  before  the  Court  of  Appeal  another  case  which 
was  decided  upon  the  same  principle,  the  Haven  Gold  Mining 
Company,  20  Ch.  D.  151 ;  51  L.  J.  Ch.  242.  By  the  memorandum 
of  association  of  that  company  it  was  stated  that  the  objects  for 
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which  the  company  was  established  were  to  purchase,  hire, 
lease,  and  otherwise  acquire  mines  and  minerals,  property,  lands, 
or  hereditaments  in  New  Zealand,  or  elsewhere,  or  any  estate, 
interests,  rights,  or  privileges  over  any  such  mines  which  may 
be  deemed  necessary  or  advisable  for  the  purposes  of  the  com- 
pany, and  more  particularly  to  carry  out  an  agreement  of  the 
24th  of  December,  1880,  between  Hance  of  the  one  part,  and  a 
trustee  for  the  coijipany  of  the  other  part ;  then  to  hire  machinery 
to  work  and  maintain  the  works  of  the  company,  to  erect  or  hire 
smelting  works,  and  to  purchase  ores  from  other  persons,  and  other 
mines  and  mining  companies,  and  to  manufacture,  smelt,  and  dress 
such  ores,  minerals,  and  produce,  to  subscribe  to  any  undertaking 
oflfering  facilities  for  the  purpose  of  the  company,  to  hold  shares  in 
companies,  to  acquire  patent  rights,  to  lend  money  on  deposit,  and 
so  on.  The  terms  of  the  memorandum  were,  "  To  purchase,  hire, 
lease,  or  otherwise  acquire  mines  and  mineral  properties,  lands, 
and  hereditaments  in  New  Zealand  or  elsewhere,"  and  in  particu- 
lar to  carry  out  a  certain  agreement.  It  turned  out  that 
[•  176]  *  the  so-called  agreement  was  utterly  valueless,  being  an 
agreement  to  hand  over  a  concession  which  in  point  of  fact 
was  no  concession ;  and  the  Court  of  Appeal  determined  in  that 
case,  where  the  objects  of  the  company  were  far  wider  than  they 
are  here,  that  as  the  agreement  entirely  failed,  and  the  company 
was  not  in  fact,  as  I  gather,  carrying  on  or  attempting  to  carry  on 
any  other  business,  but  was  trying  to  better  their  original  conces- 
sion, and  so  to  acquire  the  mine  which  the  agreement  really  did 
not  give  them,  that  practically  the  whole  substratum  of  that  com- 
pany had  failed,  and  following  entirely  (as  I  understand  their  judg- 
ment) Lord  Cairns'  dictum  in  the  Suburban  Hotel  Companies  case, 
they  considered  that  the  substratum  had  in  fact  completely  failed, 
and  the  company  ought  to  be  wound  up ;  and  the  Master  of  the 
Rolls  in  his  judgment  says : "  I  have  not  forgotten  there  are  general 
words  in  the  memorandum  of  association  extending  the  right  to 
work  mineral  property  generally,  but  the  object  of  the  company, 
or  the  special  object  in  the  memorandum  of  association,  is  to  work 
this  gold  mine,  and  the  point  we  have  to  consider  is  whether  there 
is  any  mine  at  all  as  to  which  the  company  has  a  title,  or  a  contract 
which  may  eventuate  in  a  title."  Then  he  says  later  on  that  he 
thinks  there  was  no  title,  and  he  says:  "Well,  then,  is  it  to  be  tol- 
erated that  the  majority  of  the  shareholders  shall  bind  the  minority 
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to  go  on  when  they  have  no  title  at  all,  merely  because  they  think 
it  possible  they  may  get  a  title  ? "  And  then  he  refers  to  instruc- 
tions given  to  the  person  who  was  to  negotiate,  and  says:  "At 
present  there  is  no  negotiation  and  no  reasonable  prospect  of 
obtaining  the  mine  from  any  one." 

Therefore  the  law  so  far  is  established  thus,  that  if  the  whole 
substratum  of  the  company  is  gone,  it  is  within  sect.  79  "just  and 
equitable  "  that  the  company  should  be  wound  up.  But  then  on 
the  other  side  of  the  line  comes  the  Zangham  Skating  Rink  Com- 
pany y  and  that  case  shows  where  the  line  is  to  be  drawn.  There 
the  object  of  the  company  was  the  construction  or  adaptation  of 
any  building  or  premises  as  a  skating  rink,  club,  house,  or  place 
of  public  or  private  entertainment,  and  there  was  no  special 
agreement  mentioned  in  the  memorandum,  and  no  particular 
property  pointed  at,  but  there  was  afterwards  by  a  prospectus  a 
statement  that  a  site  had  been  purchased  facing  the 
Langham  Hotel,  and  *  that  when  the  block  was  pulled  [*  177] 
down  a  rink  would  be  erected  upon  it  That  scheme  failed, 
and  the  company  determined  to  do  something  much  less  than  their 
original  scheme ;  namely,  to  build,  not  the  original  rink,  but  a 
small  rink  upon  a  portion  of  the  premises  which  they  had  acquired, 
and  which  could  be  done  at  less  cost,  and  the  shareholders  applied 
to  have  the  company  wound  up.  In  that  case  the  company  were 
actually  doing  that  which  the  memorandum  contemplated,  there 
was  no  ground  for  saying  that  the  main  purpose  contemplated  by 
the  memorandum  had  failed  at  all.  The  attempt  there  was  to 
make  out  that  the  main  purpose  —  the  whole  substratum  of  the 
company  —  had  failed.  That  argument  did  not  succeed,  because 
what  the  company  were  doing  was  strictly  in  every  sense  of  the 
word  in  conformity  with  the  memorandum,  and  although  it  was  a 
less  thing  than  they  intended  to  do  originally,  as  the  prospectus 
showed,  still  the  question,  whether  it  was  to  be  done  or  not,  was 
precisely  one  of  those  questions  on  which  the  majority  of  the  com- 
pany had  a  right  to  bind  the  minority.  I  think  that  shows  very 
plainly  where  the  line  is  to  be  drawn,  and  I  take  the  line  to  be 
this,  that  where  on  the  face  of  the  memorandum  you  see  there  is 
a  distinct  purpose  which  is  the  foundation  of  the  company,  then, 
although  the  memorandum  may  contain  other  general  words  which 
include  the  doing  of  other  objects,  those  general  words  must  be 
read  as  being  ancillary  to  that  which  the  memorandum  shows  to 
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be  the  main  purpose,  and  if  the  main  purpose  fails  and  fails 
altogether,  then,  within  the  language  of  Lord  Cairns  in  the  Subur- 
ban Hotel  Company's  case,  and  within  the  decision  of  Baring  v. 
Dix,  the  substratum  of  the  association  fails. 

With  that  understanding  of  the  law  I  come  to  the  question 
which  I  have  to  decide  here,  which  is  a  question  so  near  the  line 
that  it  is  a  little  troublesome  to  decide  upon  which  side  of  the  line 
it  comes.  In  this  case  the  name  of  the  company  is  the  German 
Date  Cofifee  Company  Limited,  and  the  name  seems  to  me  to  be 
rather  material  in  determining  what  the  real  object  and  purpose  of 
the  company  was.  The  memorandum  states  the  objects  of  the 
company  to  be  "to  acquire  and  purchase,  and  to  use,  exercise, 

and  vend  certain  inventions  for  manufacturing  from  dates 
[*  178]  a  *  substitute  for  coffee,  for  which  a  patent  has  or  will 

be  granted  by  the  Empire  of  Germany."  I  pause  there, 
because  it  has  been  said  that  may  be  read  in  two  ways,  —  that  you 
may  read  the  first  part  as  meaning  to  acquire  an  invention,  and 
the  rest  of  it  as  a  merely  incidental  statement  that  a  patent  will 
be  granted.  Of  course  the  observation  occurs  at  once  that  it  is 
one  thing  for  the  company  to  work  in  Germany  a  German  patent, 
and  a  very  different  thing  to  form  a  company  to  work  in  Germany 
an  invention  for  which  there  is  no  patent,  and  I  have  no  doubt 
whatever  that  this  first  clause  of  the  memorandum  means  to 
acquire  and  purchase  a  patented  invention,  an  invention  for  which 
a  patent  has  been  or  will  be  granted.  Eeading  the  w^hole  of  that 
clause  together,  I  have  no  doubt  at  all  it  means  to  purchase  and 
work  an  invention  patented  iii  Germany.  The  other  words  also 
seem  to  me  to  confirm  that  meaning,  because  the  same  clause  goes 
on,  "  and  also  to  acquire  and  purchase  any  other  patents  or  privi- 
leges which  may  be  granted  to  Henley  by  the  Empire  of  Grer- 
many  ; "  so  that  I  read  the  first  clause  as  being  a  clause  which 
makes  at  any  rate  the  first  object  of  the  company  the  acquisition 
and  working  of  an  invention  patented  in  Germany.  Then  the 
second  is  this,  "  to  make  and  use  the  said  inventions."  What  are 
tlie  said  inventions?  They  are  the  inventions  patented  in  Ger- 
many, or  improvements  thereon,  or  modifications  thereof.  It  is 
said,  if  T  read  the  second  clause  as  meaning  patented  inventions,  it 
m  tautolof^'ous  and  useless.  I  admit  there  is  a  certain  amount  of 
tautoK'gj,  but  it  is  not  entirely  useless,  because  there  is  a  sufficient 
p«r|iost^  for  the  second  clause  in  those  words,  "or  any  improve- 
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ment  therein  or  modification  thereof,"  and  I  think  that  is  the 
meaning.  I  should  be  slow  to  say  that  this  second  clause  means 
to  make  and  use  the  said  inventions,  whether  patented  or  not, 
which  is  the  construction  it  is  argued  I  ought  to  adopt,  because  it 
would  be  very  easy  if  that  was  the  meaning  to  say  so  in  unmistak- 
able words,  and  without  plainer  words  I  do  not  think  myself  at 
liberty  to  consider  the  clause  as  meaning  to  use  the  said  inventions 
whether  they  are  patented  or  not  Then  what  follows  in  the  third 
clause  is,  "  to  adopt  and  carry  out  a  certain  agreement,"  which  is 
described,  and  to  which  I  will  refer  presently.  The  fourth  is,  "  to 
manufacture  and  sell  the  preparations  which  are  the  sub- 
ject of  the  said  inventions,  *or  any  or  either  of  them."  [*  179] 
That  primd,  facie  means  to  manufacture  and  sell  the  prep- 
arations which  are  the  subject  of  the  patented  invention.  I  think 
that  ambiguity,  if  ambiguity  there  is,  is  removed  by  the  fifth 
clause,  which  clause  is  to  this  effect:  *'to  grant  licenses  for  the 
manufacture  of  the  said  preparations : "  clearly  showing  that  the 
draughtsman,  by  "  preparations,"  meant  preparations  made  under 
the  patent.  The  sixth  is,  "to  apply  for  and  obtain  patents  for 
improvements  in  or  extensions  of  the  said  inventions,  or  any 
modification  thereof,  or  any  matters  in  any  way  incidental 
thereto."  The  seventh  is,  "  to  acquire,  by  purchase  or  otherwise, 
and  to  use,  exercise,  and  vend  apy  other  inventions  for  the  above- 
mentioned  or  cognate  purposes."  Then  the  eighth  is,  "  to  import 
all  descriptions  of  produce  for  the  purposes  of  food,  and  the  export- 
ing of  the  same  respectively  from  such  countries  and  the  selling 
and  disposing  thereof,  and  to  acquire  and  obtain  by  purchase,  or  to 
lease  or  hire,  and  so  on,  any  land  and  buildings,  &c.,  in  connec- 
tion with  the  above-mentioned  purposes,  for  the  purposes  of  the 
company,  or  any  company  in  the  formation  of  which  this  company 
may  have  an  interest."  Then,  to  sell,  lease,  or  otherwise  dispose  or 
mortgage  the  patent  rights,  lands,  premises,  &c.,  of  the  company, 
and  to  invest  the  capital  of  the  company  in  building  on  these  lands, 
and  so  on.  As  no  stress  has  been  laid  upon  any  of  the  subsequent 
clauses  of  the  memorandum,  I  need  nnt  read  them  further. 

I  cannot  really  doubt  that  the  meaning  of  this  memorandum  is 
that  the  first  purpose,  the  main  object  of  the  company,  is  to 
acquire  an  invention  patented  in  Gtermany,  and  to  work  that 
invention,  and  that  it  is  not  to  acquire  an  invention  which  is  not 
patented,  and  if  I  had  any  doubt  I  am  at  liberty  to  look  to  the 
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agreement  mentioned  in  the  memorandum  in  order  to  clear  up  that 
doubt,  and  when  I  look  to  the  agreement  I  find  it  was  made  the 
same  day  the  company  was  formed,  and  is  between  another  com- 
pany, an  English  company,  which  had  been  formed  to  work  an 
English  patent  for  the  same  invention,  and  one  Hillier,  as  trustee 
for  what  is  called  the  German  Date  Coffee  Company.  After  re- 
citing that  Henley  had  applied  for  a  German  patent,  the  agree- 
ment witnesses  "  that  Hillier  shall  purchase  from   the  English 

Date  Coffee  Company  the  said  letters  patent  in  and  for 
[•  180]  the  Empire  of  Germany,  *  and  also  all  improvements,  if 

any,  which  may  be  thereafter  made  or  discovered  therein, 
or  additions  thereto,  and  the  benefit  of  any  further  letters  patent 
which  may  be  obtained  for  such  improvement,  and  any  extensions 
thereof,"  and  the  consideration  for  the  said  purchase  was  to  be 
£50,000.  There  is  nothing  in  this  agreement  I  believe  which 
gives  to  the  German  Date  Coffee  Company  anything  in  the  nature 
of  license  or  power  to  work  this  invention,  supposing  the  English 
Company  could  give  such  a  right  without  a  patent  in  Germany. 
The  whole  thing  contemplates  the  assignment  for  £50,000  to  the 
German  Date  Coffee  Company  of  a  patent  procured  or  to  be  pro- 
cured in  Germany  for  a  particular  invention,  and  any  subsequent 
patent  that  might  be  obtained  for  improvements  in  Germany. 
Looking  at  that,  I  cannot  doubt  for  one  moment  what  the  mean- 
ing of  this  memorandum  was.  They  had  no  agreement  whatever 
to  work  any  invention  in  Germany  except  the  German  patent. 
That  was  the  thing  which  was  comprised  in  the  agreement  men- 
tioned in  that  memorandum.  Afterwards  there  were  attempts 
made  to  get  the  patent  in  Germany,  which  did  not  succeed. 
There  can  be  no  doubt  now,  if  ever  there  was  any  doubt,  since  the 
judgment  in  the  case  of  the  Ashhury  Railway  Carriage  Company 
V.  RicJU,  L  R,  7  H.  L.  653 ;  44  L.  J.  Ex.  185 ;  2  R  C.  304,  what  is 
the  effect  of  the  memorandum  of  a  joint-stock  company.  Lord 
Cairns,  in  his  judgment  in  that  case,  to  which  we  have  so  often 
had  to  refer,  says  this  (L.  R.,  7  H.  L.  667;  44  L.  J.  Ex.  196 ;  2  R  C. 
316) ;  •*  With  regard  to  the  memorandum  of  association,  your  Lord- 
ships will  find,  as  has  often  already  been  pointed  out,  although  it 
appears  somewhat  to  have  been  overlooked  in  the  present  case, 
that  that  is  as  it  were  the  charter,  and  defines  the  limitation  of  the 
powers  of  a  company  to  be  established  under  the  Act.  With 
regard  to  the  articles  of  association,  those  articles  play  a  part  sub- 
sidiary to  the  memorandum  of  association." 


R.  C.  VOL.  VII.]      SECT.  II.  —  PROSPECTUS,   MEMORANDUM,   ETC.         575 
Ho.  28.  —  In  re  (Hrman  Date  Coffee  Company,  00  Ch.  D.  180,  181. 

Therefore  I  must  look  to  the  memorandum  and  the  memoran- 
dum only,  to  know  what  is  the  charter  of  the  German  Date  Coffee 
Company,  and  what  are  the  objects  and  purposes  of  its  formation. 

Passing  on  from  the  first  agreement  it  seems  that  other  agree- 
ments from  time  to  time  were  made,  and  I  notice  incidentally,  not 
in  the  least  as  influencing  the  conclusion  to  which  I  come,  but  for 
the  purpose  of  giving  a  narrative  of  what  took  place,  that 
a  *  prospectus  was  issued  in  February,  1881,  which  began  [*  181] 
by  stating,  "The  company  is  formed  for  the  purpose  of 
purchasing  and  working  Henley's  German  patent  at  Frankfort,  to 
manufacture  a  partial  substitute  for  coffee  from  the  date  fruit,** 
and  the  prospectus  had  printed  upon  it  what  was  alleged  to  be  a 
copy  of  the  memorandum  of  association  of  the  German  Company, 
but  instead  of  stating  the  first  object  in  the  terms  of  the  mem- 
orandum, it  stated  the  object  to  be  "  to  acquire  and  purchase  and 
to  use,  exercise,  and  vend  certain  inventions  for  manufacturing 
from  dates,  a  substitute  for  coffee,  for  which  a  patent  has  been 
granted  by  the  Empire  of  Germany."  It  seems  because  that  state- 
ment was  not  true  many  shareholders  applied  to  be  relieved  from 
their  contracts  as  shareholders,  and  the  company  felt  themselves 
bound  to  accept  the  surrender  of  a  great  number  of  shares.  After 
that,  as  there  was  some  difficulty  in  obtaining  a  patent  from  Ger- 
many, modifications  of  the  agreement  were  made,  one  dated  the 
13th  of  May,  1881,  which  I  need  not  dwell  upon,  when  they  con- 
templated that  letters  patent  would  be  eventually  granted  by  the 
Empire  of  Germany,  and  another  agreement,  which  I  must  refer 
to.  It  seems  by  that  agreement,  dated  the  12th  of  October,  1881, 
which  was  made  between  the  English  Company  of  the  one  part, 
and  the  German  Company  of  the  other  part,  after  reciting  what 
had  taken  place  and  the  efforts  to  obtain  a  patent  in  Germany,  it 
was  agreed  between  the  parties  that  the  English  Company  should 
grant  to  the  German  Company  "  the  sole  use  and  exclusive  license, 
power,  and  authority,  so  far  as  they  can  grant  the  same,  to  make, 
use,  manufacture,  sell,  lease,  license,  or  let,  in  and  for  the  Empire 
of  Germany,  all  the  inventions  patented  for  and  in  the  Kingdom  of 
Great  Britain  and  Ireland.**  What  power  had  the  English  Com- 
pany to  grant  the  English  patent  to  be  used  in  Germany  ?  The 
English  patent  gives  them  no  exclusive  right  to  use  the  invention 
in  Germany,  and  without  any  such  attempted  license  the  German 
Company  might  have  used  the  invention  in  Germany  as  much  ns 
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they  liked.  Then  it  went  on  :  "  The  company  shall,  if  and  when 
the  result  of  the  appeal  against  the  refusal  to  grant  such  letters 
patent  shall  ultimately  be  successful,  and  the  said  letters  patent  be 
granted  and  issued  to  the  company,  forthwith  duly  assign 
[*  182]  and  make  over  the  same  to  the  German  Company."  *  Theii 
it  provides  that  the  company  shall  duly  assign  to  the 
German  Company  all  or  any  patents  now  or  hereafter  to  be  applied 
for  without  any  payment  whatever,  and  then  that  they  would 
assign  to  the  German  Company  at  once  the  Swedish  patent  and  all 
rights  possessed  or  enjoyed  by  them  by  reason  of  the  possession  or 
ownership  of  such  Swedish  patent,  and  that  the  German  Company 
should  upon  the  execution  of  the  grant  mentioned  in  clause  1 
(which,  so  far  as  I  understand,  was  a  perfectly  nugatory  grant)  and 
the  assignment  mentioned  in  clause  4  (which  was  the  assignment 
of  the  Swedish  patent),  for  the  same  invention  pay  the  sum  of 
£50,000.  That  agreement  it  seems  was  brought  before  a  meeting 
of  the  shareholders,  and  at  that  meeting  sanction  was  obtained  to 
the  agreement  upon  the  13th  of  October.  There  were  8979  votes 
for  adopting  the  agreement  and  2075  against  it,  and  it  bound  the 
company  to  pay  £50,000  for  a  perfectly  nugatory  grant  of  a 
license  to  use  an  English  patent  in  Germany,  and  for  the  assign- 
ment of  a  Swedish  patent  which  would  be  of  no  more  use  in  Ger- 
many than  an  English  patent.  Two  actions  were  brought  to 
restrain  the  company  from  entering  on  the  agreement,  and  the 
company,  upon  an  interlocutory  motion,  undertook  not  to  carry  out 
any  part  of  that  agreement. 

What  remains  is  this.  It  is  said  the  company  have  works 
in  Hamburg,  which  they  acquired  when  they  hoped  to  obtain  the 
German  patent,  and  that  there  they  are  carrying  on  some  manu- 
facture of  date  coffee,  but  of  course  not  under  a  German  patent, 
because  they  have  not  got  the  German  patent.  I  must  add  to  the 
narrative  which  I  have  given  up  to  this  point,  that  the  hope  of 
getting  the  German  patent  seems  to  be  very  small,  because  the 
appeal  against  the  determination  not  to  grant  it  has  been  tried  and 
has  failed,  and  I  do  not  know  that  there  is  any  further  appeal 
possible.  Therefore  I  must  take  it  upon  these  materials  that  it  is 
entirely  out  of  the  question  that  any  German  patent  can  be  obtained. 

Now  the  question  is  under  which  class  of  authorities  does  this 
caae  come.  Does  it  come  under  the  class  of  which  the  Langham 
Skating  Rink  is  an  example,  or  under  the  class  of  which  the  Sub- 
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urban  Hotel  and  the  Haven  Gold  Mining  Company  are  examples  ? 
I  must  answer  that  by  these  considerations.  Here  it  is 
beyond  all  *  question  that  the  German  patent  is  not,  and  [*  183] 
I  must  take  it  now  cannot  be  obtained.  Certainly,  accord- 
ing to  the  memorandum  of  association  of  this  company,  the  acqui- 
sition of  a  German  patent  and  working  under  it  was  the  main  and 
principal  object  of  the  existence  of  this  German  Date  Cofiee  Com- 
pany. Any  other  thing  in  the  memorandum, if  there  beany,  seems 
to  be  subsidiary  and  auxiliary  only  to  that  object  of  working  a  Ger- 
man patent.  Therefore  it  seems  to  me  that  the  case  comes  within 
the  Suburban  Hotel  Company's  case  and  the  Haven  Gold  Mining 
case,  rather  than  that  of  the  Langham  Skating  BinJc,  and  that  this 
is  a  case  in  which  that  which  is  or  rather  was  to  be,  the  substratum, 
the  main  object  of  the  company,  to  which  all  other  objects  are  merely 
subsidiary  and  auxiliary,  namely,  the  obtaining  of  a  German  patent 
for  a  particular  invention,  has  completely  failed.  Therefore,  it  seems 
to  me  that  it  is  a  case  in  which  it  would  be  beyond  the  purposes  of 
this  company  to  carry  on  the  business  which  they  now  propose  to 
carry  on,  and  that  I  ought  to  regard  the  wish  of  the  minority,  who 
say  we  decline  to  be  involved  in  the  carrying  on  of  a  business  which 
was  really  not  contemplated  by  the  memorandum  of  association  at  all. 

But  then  it  is  said  another  patent  has  been  obtained,  namely, 
the  Swedish  patent.  It  seems  almost  ludicrous  to  imagine  that 
the  German  Company,  a  company  formed  for  the  purpose  of  carry- 
ing on  business  in  Germany,  can  say  that  it  has  taken  any  steps 
towards  the  accomplishment  of  that  object  by  obtaining  a  Swedish 
patent  for  the  same  invention.  I  look  to  the  memorandum  of 
association  again,  and  the  only  clause  under  which  it  is  pretended 
to  justify  that  acquisition  of  the  Swedish  patent,  which  is  only 
obtained,  if  at  all,  under  the  agreement  of  the  12th  of  October,  1881, 
is  the  7th  clause,  and  the  7th  clause  is  this :  "  To  acquire  by  pur- 
chase or  otherwise,  and  to  use,  exercise,  and  vend  any  other  inven- 
tions for  the  above-mentioned  or  cognate  purposes."  The  Swedish 
patent  is  not  another  invention,  but  it  is  another  patent  for  the  same 
invention  in  another  country,  and  I  think  it  would  be  entirely 
ultra  vires  to  acquire  the  Swedish  patent. 

The  absurdity  of  giving  £50,000  for  a  Swedish  patent 
and  for  a  *  license  under  the  English  patent  to  enable  the  [•  184] 
German  Company  to  make  coffee  in  Germany  is  too  glaring 
to  need  any  comment  at  all. 
VOL.  VII.  —  37 
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I  therefore  think  the  whole  substratum  of  the  company  has  failed, 
and  that  the  authorities  I  have  referred  to  are  sufficient  not  only 
to  authorise  but  to  oblige  the  Court  to  put  a  stop  to  the  further 
proceedings  of  this  company,  which  will,  in  my  opinion,  be  neither 
more  nor  less  than  employing  moneys  obtained  from  the  share- 
holders, in  carrying  on  a  business  which  practically  is  not  author- 
ised by  the  memorandum  of  association.  I  therefore  make  the 
usual  winding-up  order.  No  order  as  to  costs,  except  that  the 
company  will  take  their  costs. 

From  this  judgment  the  company  appealed.  The  appeal  was 
heard  on  the  24th  of  February,  1882. 

Ince,  Q.  C,  and  Buckley,  for  the  appellants,  urged  the  same  argu- 
ments as  in  the  Court  below.  They  referred  to  In  re  Suburban 
Hotel  Company,  L.  R,  2  Ch.  737  ;  36  L.  J.  Ch.  710 ;  In  re  Langham 
Skating  Eink  Company,  5  Ch.  D.  669  ;  46  L.  J.  Ch.  345. 

Freeman,  for  the  shareholders  supporting  the  appeaL 

Eomer,  Q.  C,  and  Beddall,  for  the  petitioners ;  and 

Whitehorne,  Q.  C,  and  Cecil  Tennant,  for  shareholders  support- 
ing the  winding-up  order,  were  not  called  on. 

Jessel,  M.  R  :  — 

This  company,  in  my  opinion,  was  formed,  as  the  directors  stated 
in  their  prospectus,  for  the  purpose  of  purchasing  and  working 
Henley's  German  patent  at  Frankfort,  for  the  manufacture  of  a 
partial  substitute  for  coflfee  from  the  date  fruit  Of  course,  I  do 
not  use  the  prospectus  for  the  purpose  of  interpreting  the  memo- 
randum of  association,  I  only  use  it  for  the  purpose  of  showing 
that  my  construction  is  probably  correct,  because  it  is  the  con- 
struction adopted  by  the  chairman  and  directors  of  the 
[•  185]  *  company  after  its  incorporation,  and  before  they  issued 
the  prospectus  inviting  the  public  to  come  in.  It  is  the 
duty  of  the  Court  in  construing  a  document  to  read  it  and  to 
ascertain  its  meaning  fairly  from  the  contents  of  it,  but  it  is 
always  a  satisfaction  to  me  when  I  find  my  construction  of  a 
contract  is  that  which  is  adopted  by  every  party  to  it 

The  company  is  stated  to  be  registered  for  several  objects.  The 
first  object  is  to  acquire  a  German  patent  granted  to  one  Henley 
kit  manufacturing  from  dates  a  substitute  for  coffee.  The  second 
i^  to  make  and  use  the  same  invention  or  any  improvement  of  it 
That  refers  to  the  Grerman  patent  The  memorandum  is  tauto- 
Icigous,  an  observation  which  need  not  be  confined  to  this  memo* 
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randum,  —  it  is  very  common  as  regards  all  memorandums  of 
association.  The  third  object  is  to  adopt  and  carry  out  an  agree- 
ment dated  the  16th  of  February,  1881.  When  we  come  to 
look  at  that,  it  is  an  agreement  for  the  sale  of  the  German  patent. 
Article  4  is  to  manufacture  and  sell  the  preparations  which  are 
the  subject  of  the  said  invention.  That  is  pure  tautology.  No- 
body has  been  able  to  suggest  that  there  is  anything  there  which 
is  not  included  in  Articles  1  and  2.  Article  5  is  to  grant 
licenses.  Of  course,  if  you  have  no  patent  you  cannot  grant 
licenses.  Article  6  is  to  apply  for  and  obtain  patents  for  im- 
provements or  extensions  of  the  said  invention,  and  so  on. 
Article  7  is  to  acquire  and  purchase,  or  otherwise  to  use,  exer- 
cise, and  vend,  any  other  inventions  for  the  above-mentioned  or 
cognate  subject.  All  those  are  merely  ancillary  provisions.  Then 
there  is  article  8,  which  I  read  to  be  this,  to  import  all  descrip- 
tions of  produce,  in  connection  with  the  above-mentioned  purpose, 
or  otherwise  for  the  purposes  of  the  company.  It  never  can 
mean  to  import  and  export  food  produce  generally.  That  would 
be  making  it  a  company  for  an  entirely  new  and  distinct  purpose. 
The  other  reading  is,  in  my  opinion,  the  more  grammatical  reading 
of  the  two ;  but  whether  it  is  so  or  not,  it  is,  I  think,  the  correct 
reading,  and  is  merely  ancillary.  That  being  so,  it  appears  to  me 
that  this  memorandum,  when  fairly  read,  and  notwithstanding  the 
rather  loose  use  of  general  words,  is  simply  to  buy  this  patent, 
and  to  work  it  either  with  or  without  improvements.  That  is  the 
substance  of  the  whole  thing. 

*Now  what  happened  was  this.  I  have  no  reason  to  [*  186] 
doubt  that  the  framers  of  the  memorandum  and  articles 
believed  that  they  would  obtain  the  German  patent,  for  they  said, 
"  for  which  a  patent  has  or  will  be  granted  by  the  Empire  of  Ger- 
many." But  they  were  a  little  too  sanguine,  and  they  cannot 
complain  if,  like  other  prophets,  their  prophecies  are  sometimes  not 
verified  by  the  result.  It  turned  out  that  the  German  Empire 
would  not  grant  the  patent.  When  that  happened  what  ought 
they  to  have  done  ?  Surely  they  ought  to  have  said,  "  We  cannot 
carry  on  business,  and  we  must  wind  up;"  and  that  is  exactly 
what  Mr.  Justice  Kay  ordered  to  be  done.  There  is  an  interim 
matter  which  ought  not  to  be  forgotten.  A  large  number,  in  fact 
the  majority  of  the  applicants  for  shares,  had  their  names  taken 
off  on  the  ground  of  deception.  They  understood  there  was  a 
patent  when  there  was  not,  and  the  number  of  shareholders  left  is 
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very  small, —  holding  something  like  13,000  shares  in  all, —  a  very 
dififerent  company  from  the  original  company,  which  was  formed 
with  100,000  shares.  Then  it  turns  out  that  the  company  has, 
quite  bond  /Ide,  in  anticipation  of  the  granting  of  the  Grerman 
patent,  established  at  Hamburg  a  factory  for  the  manufacture  of 
this  substance  called  date  coffee,  and  they  say  they  have  sold 
a  good  deal  of  it  and  are  doing  a  prosperous  trade.  They  have  also 
entered  into  an  agreement  with  the  parent  company,  an  English 
company  called  the  Date  Coflfee  Company,  by  which  that  company 
has  agreed  not  to  compete  with  this  company  in  Germany. 
I  ought  also  to  refer  to  the  affidavit  of  Mr.  Gardiner,  who  says 
that  he  applied  in  September  for  a  patent  on  behalf  of  Mr.  Henley, 
but  he  does  not  say  that  he  obtained  it,  and  I  therefore  assume 
that  for  some  reason  or  other  it  was  refused.  This  application, 
whatever  the  result  may  have  been,  appears  to  me  no  ground  for 
varying  the  order  which  has  been  made.  That  being  so,  it  seems 
to  me,  as  the  learned  Judge  of  the  Court  below  said,  the  whole 
substratum  of  the  company  is  gone.  Its  business  was  not  to  make 
a  substitute  for  coflTee  from  dates,  but  to  work  a  German  patented 
invention  in  Grermany  ;  to  work  it  under  the  monopoly  granted  by 
the  German  Government  to  the  patentee,  and  not  to  enter  into  any 
such  business  generally.  Therefore  the  shareholders  have  a  right 
to  say,  and  the  minority  of  the  shareholders  have  a  right 
[*  187]  to  say,  "We  did  *not  enter  into  partnership  on  these 
terms."  It  is  exactly  like  Baring  v.  Dix,  1  Cox,  213 ;  1  R 
R  23.  It  was  not  a  general  partnership  to  make  a  substitute  for 
coflfee  from  dates,  but  to  work  a  particular  patent,  and  as  that  partic- 
ular patent  does  not  exist,  and  cannot  now  exist,  they  are  entitled 
to  say  the  company  ought  to  be  wound  up. 

It  appears  to  me  the  learned  Judge  in  the  Court  below  has 
arrived  at  the  right  conclusion,  and  that  this  appeal  ought  to  be 
dismissed.  If  the  full  effect  of  the  general  words  is  allowed  they 
mi<rht  carry  on  any  business  whatever. 

Baggallay,  L.  J. :  — 

I  am  of  the  same  opinion.  It  appears  to  me  that  the 
principle  involved  in  the  decision  of  In  re  Suburban  Hotel  Com- 
paruL  L.  R,  2  CL  737,  742  ;  36  L.  J.  Ch.  710,  717,  by  Lord  Caikns 
amounts  to  this,  that  if  you  have  proof  of  the  impossibility  of 
carr\nng  on  the  business  contemplated  by  the  company  at  the 
time  of  its  formation,  that  is  a  suflBcient  ground  for  winding  np  the 
company.    Therefore  the  question  arises  in  the  present  case,  is 
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there  an  impossibility  of  carrying  out  the  objects  of  the  company  ? 
I  cannot  entertain  any  doubt,  having  regard  to  the  memorandum 
of  association,  and  the  view  I  take  of  the  memorandum  is  verified 
by  the  surrounding  circumstances,  that  the  real  contemplated 
object  of  the  company  at  the  time  when  it  was  formed  was  to 
carry  out  the  manufacture  of  German  date  cofifee,  to.  be  manufac- 
tured from  dates,  to  be  manufactured  in  Germany  under  a  patent 
that  was  actually  granted  or  about  to  be  granted,  and  that  in  the 
contemplation  of  all  parties  the  granting  of  the  letters  patent 
in  Germany  for  the  working  of  this  invention  was  the  basis  of  the 
company.  No  doubt  in  this  case,  as  in  many  other  cases,  you 
have  a  variety  of  general  words  added  which,  if  they  are  to  be 
construed  by  themselves,  would  give  powers  to  carry  on  alqiost 
any  possible  business  which  could  be  suggested.  These  must  be 
taken  within  certain  limits,  and  those  limits  are,  that  they  must 
be  regarded  as  ancillary  to  the  purport  of  the  scheme  for  which 
the  company  was  formed.  It  appears  to  me,  from  the  memoran- 
dum of  association  so  construed,  that  the  business  of  the  company 
was  the  manufacturing  of  cofifee  by  virtue  of  a  patent  already 
obtained,  or  to  be  obtained,  with  the  benefit  of  any 
improvement  that  might  *  be  made  by  the  patentee  or  the  [*  188] 
company  in  connection  with  that  patent. 

Now,  is  there  an  utter  impossibility  in  carrying  on  the  business 
of  the  company  ?  It  appears  to  me  from  the  evidence  that  there 
is.  Not  only  is  there  very  strong  evidence  that  the  obtaining 
of  these  letters  patent  was  contemplated  by  all  the  parties  who 
took  shares,  but  the  holders  of  27,000  shares,  being  more  than 
one  quarter  of  all  the  shares  in  the  company,  had  their  names 
removed  from  the  register  of  shareholders,  on  the  ground  that 
they  had  been  deceived  by  a  statement  in  the  prospectus  that 
the  patent  had  been  already  obtained. 

It  appears  to  me  beyond  all  question  that  there  is  an  impossi- 
bility of  carrying  on  the  business  of  the  company,  and  I  think 
that  the  order  Mr.  Justice  Kay  made  is  quite  correct  I  feel 
bound  to  say  I  entirely  go  with  him  in  the  enunciation  of  the  law 
applicable  to  the  case,  and  his  criticisms  on  the  cases. 

LiNDLEY,  li.  J. :  — 

I  am  of  the  same  opinion.  The  first  question  we  have 
to  consider  is.  What  is  the  fair  construction  of  the  memoran- 
dum of  association  ?  It  is  required  by  the  Act  of  1862  to  state 
what  the  objects  of  the  company  are.     In  construing  this  memor- 
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andum  of  association,  or  any  other  memorandum  of  association  in 
which  there  are  general  words,  care  must  be  taken  to  construe 
those  general  words  so  as  not  to  make  them  a  trap  for  unwary 
people.  General  words  construed  literally  may  mean  anything; 
but  they  must  be  taken  in  connection  with  what  are  shown  by  the 
context  to  be  the  dominant  or  main  objects.  It  will  not  do  under 
general  words  to  turn  a  company  for  manufacturing  one  thing 
into  a  company  for  importing  something  else,  however  general 
the  words  are.  Taking  that  as  the  governing  principle,  it  appears 
to  me  plain  beyond  all  reasonable  dispute  that  the  real  object  of 
this  company,  which,  by  the  by,  is  called  the  German  Date  Cofifee 
Company,  Limited,  was  to  manufacture  a  substitute  for  coffee  in 
Germany  under  a  patent,  valid  according  to  German  law.  It  is 
what  the  company  was  formed  for,  and  all  the  rest  is  subordinate 
to  that.     The  words  are  general,  but  that  is  the  thing  for  which 

the  people  subscribe  their  money. 
[*  189]       *  Now,  I  attach   great   importance   to  an  observation 

made  by  Mr.  Buckley,  that  the  petitioners  did  not  wait  for 
a  year  after  the  formation  of  the  company  before  presenting  their 
petition.  It  was  presented  within  a  year,  and  therefore  we  ought 
to  be  careful  in  considering  what  ought  to  be  done  under  those 
circumstances,  because  the  Act  of  Parliament  gives  the  company  a 
year  to  see  whether  it  can  get  to  work  or  not.  The  language  of 
the  79th  section,  sub-s.  2,  "Whenever  the  company  does  not 
commence  its  business  within  a  year  from  its  incorporation,  or 
suspends  business  for  the  space  of  a  year."  That,  I  understand, 
is  to  give  the  company  a  reasonable  time.  Supposing  that  there 
was  no  proof  that  the  company  had  failed  within  a  year,  I  should 
think  that  the  company  was  entitled  by  statute  to  a  year  — 
the  shareholders  would  be  entitled  to  it.  But  when  we  have  to 
deal  with  a  case  in  which  it  is  apparent  within  a  year  that  the 
whole  thing  is  abortive,  that  the  company  cannot  acquire  that 
which  it  was  intended  to  acquire  and  cannot  carry  out  the  objects 
for  which  it  was  formed,  the  Act  of  Parliament  does  not  require 
us  to  wait  a  year,  and  the  case  is  then  brought  fairly  within  the 
5th  clause  of  the  same  sub-section,  i.  e,,  whenever  the  Court  is  of 
opinion  that  it  is  "  just  and  equitable "  that  the  company  should 
be  wound  up. 

I  proceed,  therefore,  to  the  next  point,  whether  the  petition 
having  been  presented  within  the  year  the  evidence  shows  that 
the  objects  for  which  the  company  was  formed  cannot  be  attained. 
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To  my  mind  the  evidence  is  overwhelming.  The  company  have 
tried  to  get  this  patent  and  have  failed,  and  the  only  point  which 
appears  to  me  to  present  any  difficulty  is  that  last  thrown  out 
by  Mr.  Ince,  and  very  properly  insisted  on  by  him  and  Mr. 
Buckley,  that  there  is  even  now  an  application  to  the  Govern- 
ment for  a  patent.  I  have  looked  at  that  a  little  closely,  and 
my  opinion  is  there  is  nothing  in  it  at  all.  Mr.  Gardiner  makes 
an  exhibit  of  a  document  from  the  German  Patent  Office;  I  have 
looked  at  it,  and  all  it  comes  to  is  this,  —  it  is  a  certificate  that 
an  application  had  been  made  to  the  Imperial  Patent  Office  on 
behalf  of  Mr.  Henley,  of  London,  for  a  patent  for  an  apparatus  for 
drying  and  roasting  dates ;  that  is  what  is  applied  for.  That  was 
the  21st  of  September,  and  we  are  told  that  in  the  absence  of 
opposition  a  patent  would  be  got  in  two  months.  That 
would  be  *the  21st  of  November,  and  this  affidavit  is  [*  190] 
sworn  the  4th  of  February,  1882,  and  there  is  still  no 
patent.  What  does  such  an  affidavit  mean  ?  It  is  a  mere  blind ; 
it  is  put  on  the  file  to  throw  dust  in  the  eyes  of  the  Court. 

It  appears  to  me,  therefore,  that  the  judgment  of  Mr.  Justice 
Kay  was  perfectly  correct,  and  that  the  facts  warrant  the  judg- 
ment he  pronounced,  and  the  application  ought  to  be  dismissed 
with  costs. 

ENGLISH  NOTES. 

The  statutory  requirement  in  section  8  of  the  Act  of  1862  that  a 
company  limited  by  shares  must  set  forth  in  its  memorandum,  not 
only  the  objects  for  which  the  proposed  company  is  to  be  established 
but  also  the  amount  of  capital  with  which  the  company  proposes  to  be 
registered  divided  into  shares  of  a  certain  fixed  amount,  is  an  essential 
requirement  intended  for  the  protection  of  creditors;  and  where  the 
capital  was  stated  in  the  memorandum  to  consist  of  £1,050,000  divided 
into  140,000  A.  shares  of  £5  each,  and  3,500  B.  shares  of  £100  each, 
and  the  articles  of  association  provided  that  the  B.  shares  should  be 
applied  in  the  first  place  to  make  good  to  the  A.  shareholders  a  prefer- 
ential cumulative  dividend  of  £5  per  cent.,  it  was  held  by  the  Court  of 
Appeal,  affirming  the  judgment  of  Chitty,  J.,  that  this  purpose  in  the 
articles  was  ultra  vires^  as  the  effect  would  be  to  withdraw  capital  from 
the  creditors  without  applying  it  to  the  objects  of  the  company  in  the 
proper  sense  of  the  word.  Guinness  v.  Land  Coi*poration  of  Ireland 
(1882),  22  Ch.  D.  349,  62  L.  J.  Ch.  177,  47  L.  T.  517,  31  W.  E.  341. 

The  principal  case  was  followed  by  Kekewich,  J.,  in  Re  Bristol 
Joint  Stock  Bank  (1890),  44  Ch.  D.  703,  69  L.  J.  Ch.  722,  62  L.  T. 
745,38  W.  R.  574.     A  banking  company  was  incorporated  in  1884 
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with  a  capital  of  £24,000  in  iSlO  shares,  £5  being  paid  up  and  the 
other  £5  being,  by  virtue  of  the  Companies  Act  1879,  not  capable  of 
being  called  up  except  in  the  event  and  for  the  purposes  of  the  companj 
being  wound  up.  The  company  had  never  earned  a  dividend  and  liad 
exhausted  tlie  paid  up  capital  except  £337.  The  shares  were  worth- 
less, and  the  company  was  being  carried  on  on  humble  premises  with 
a  very  slender  staff.  Kekewich,  J.,  made  the  order  for  winding-up, 
ou  the  ground  that  the  substratum  of  the  company  was  gone,  and  the 
business  could  not  be  carried  on  according  to  the  true  intention  of  the 
constitution  of  the  company. 

By  the  Companies  (Memorandum  of  Association)  Act  1890,  53 
&  54  Vict.  c.  62,  a  company  constituted  under  the  Act  of  1862 
may  (subject  to  confirmation  by  the  Court)  alter  its  memorandam 
with  respect  to  the  objects  of  the  company  so  far  as  may  be  required 
for  the  purposes  specified  in  (s.  1,  subsection  5  of)  the  Act,  namely : 
(a)  carrying  on  the  business  more  economically  or  efficiently,  {b)  at- 
taining its  purpose  by  improved  means,  (c)  enlarging  or  changing  the 
local  area  of  its  operations,  (d)  carrying  on  a  business  which  may 
be  advantageously  combined  with  the  business  of  the  company,  or 
(e)  restricting  or  abandoning  any  of  the  objects  specified  in  the 
memorandum. 

An  early  case  under  this  Act  which  came  before  Chttty,  J.,  was  In 
re  Government  Stock  Investment  Company  (1891),  1891, 1  Ch.  649, 60  L. 
J.  Ch.  477,  64  L.  T.  339,  39  W.  R.  375.  The  objects  of  the  company 
as  stated  in  the  memorandum  of  association  were  to  receive  money  on 
deposit  at  interest  and  to  invest  it  in  the  stocks  of  British,  foreign,  or 
colonial  governments.  A  petition  was  presented  to  confirm  a  special 
resolution  of  the  company  to  give  power  to  invest  also  in  stocks  of 
any  trust  or-  investment  company.  It  was  submitted  that  unless  the 
proposed  alteration  was  confirmed  the  company  would  be  at  a  disadvan- 
tage in  competing  with  other  trust  investment  companies.  The  peti- 
tion was  opposed  by  a  debenture-holder,  being  one  of  a  relatively  small, 
though  considerable,  minority  of  debenture-holders  who  dissented.  After 
a  full  and  careful  argument,  which  the  learned  Judge  desired  to  hear  on 
account  of  the  case  being  one  of  the  first  cases  for  the  consideration  of 
the  Court  under  the  Act,  he  dismissed  the  petition  with  costs.  He 
observed  that  the  Act  was  not  a  general  Act  to  enable  companies  at 
their  will  and  pleasure  to  alter  their  memoranda  of  association,  nor 
did  it  confer  any  such  power  on  the  Court;  but  the  alterations  must 
be  confiined  to  those  which  are  carefully  specified  in  s.  1,  subsection 
5,  of  the  Act.  This  subsection  does  not  conclude  with  any  general 
words,  and  is  confined  to  the  definite  matters  which  are  there  mentioned. 
The  only  head  of  the  subsection  under  which  it  had  been  in  argument 
seriously  attempted  to  bring  the  case  was  (6),   <<To  attain  its  main 
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purpose  by  new  or  improved  means."  It  had  been  argued  that  the 
main  purpose  was  to  make  investments  and  to  make  a  profit  by  spread- 
ing the  operations  of  the  company  over  a  large  area  of  investments. 
But  the  learned  Judge  held  that,  having  regard  to  the  original  memo- 
randum and  the  name  of  the  company,  **The  Government  Stocks  In- 
vestment company,"  the  main  purpose  was  to  invest  its  money  in 
Government  Stocks  in  the  wide  sense  of  the  word;  and  consequently 
the  extended  power  given  by  the  resolution  was  not  the  attaining  of 
that  purpose  **by  new  and  improved  means."  The  result  was  that 
the  case  did  not  fall  within  the  Act.  The  learned  Judge  proceeded: 
'^But  even  if  it  did  fall  within  the  Act,  I  should  be  compelled  to 
refuse  to  confirm  the  resolution  and  for  this  reason:  —  the  debenture 
stockholders  have  taken  their  stock  on  the  faith  that  this  was  a  gov- 
ernment investment  company,  and  I  think  that  they  are  entitled  to 
say  that  they  will  not  have  this  company  turned,  as  against  their  will, 
into  an  omnium  investment  company;  and  therefore,  notwithstanding 
that  there  is  a  majority,  and  a  very  considerable  majority,  of  the  de- 
benture stockholders  in  favour  of  the  resolution,  it  would  be  my  duty 
to  refuse  to  confirm  the  resolution,  —  not  merely  at  the  instance  of  a 
debenture  stockholder  who  appears,  but  in  the  interest  of  those  who 
do  not  appear,  and  who  have  left  the  matter  (as  I  know  people  in  their 
position  often  do)  to  the  care  of  the  Court.  A  similar  observation 
applies  with  reference  to  the  large  minority  of  the  shareholders  who 
have  not  said  that  they  are  in  favour  of  the  resolution.'' 

In  the  following  cases  resolutions  under  the  Act  have  been  sanc- 
tioned by  the  Court:  In  re  Reversionary  Interest  Society  (North,  J., 
6  March,  1892),  1892,  1  Ch.  615,  61  L.  J.  Ch.  379,  66  L.  T.  460,  40 
W.  E.  389,  where  the  object  by  the  deed  of  settlement  was  to  purchase 
reversionary  property,  and  by  a  special  Act  tlie  company  were  em- 
powered to  raise  money  but  without  specifying  the  manner,  and  it  was 
resolved  to  empower  the  company  to  raise  money  by  mortgage  or  charge 
of  the  undertaking  or  of  all  or  any  of  the  property  of  the  company; 
In  re  Alliance  Marine  Assurance  Company  (1891),  1892,  1  Ch.  300,  61 
L.  J.  Ch.  176,  ^b  L.  T.  554,  40  W.  R.  329,  where  a  marine  insurance 
company  proposed  to  take  powers  to  insure  the  lives  of  persons  against 
risks  incurred  on  sea  voyages,  and  also  to  insure  against  fire  and  other 
risks  in  connection  with  sea  voyages.  The  learned  Judge,  Kekewich,  J., 
sanctioned  the  alteration,  as  being  under  head  (d)  of  the  subsection, 
subject  to  an  alteration  being  made  in  the  name  of  the  company  to  in- 
dicate the  wider  scope  of  their  operations.  A  similar  judgment  was 
given  by  the  same  Judge  in  the  case  of  In  re  The  National  Boiler  In- 
surance Company  (1891),  1892,  1  Ch.  306,  61  L.  J.  Ch.  501,  65  L.  T. 
849,  where  the  original  memorandum  included  the  business  of  life 
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insurance  in  connection  with  boiler  explosions;  and  it  was  proposed 
to  add  insurance  against  personal  injury  and  employers'  liability  in 
the  same  connection.  A  similar  judgment  was  given  by  Bomer,  J., 
in  j^6  The  India ri  Mechanical  Gold  Extracting  Company  (25  July 
1891),  1891,  3  Ch.  538,  61  L.  J.  Ch.  33,  40  W.  R.  184.  The  company 
was  formed  for  acquiring  certain  patents  for  gold  extracting,  and  for 
working  them  under  a  proviso  which  in  effect  confined  the  operations 
to  India.  It  was  proposed  by  the  resolution  to  take  off  this  restriction. 
The  learned  Judge  said  that  he  would  confirm  the  resolution  subject  to 
a  corresponding  change  of  name  in  the  company.  A  special  resolution 
having  been  subsequently  passed  by  the  company  to  change  the  name 
to  "The  Indian  and  General  Mechanical  Gold  Extracting  Company," 
the  order  was  formally  made  confirming  the  resolution. 

AMERICAN  NOTES. 

"  An  inability,  through  misfortune,  to  answer  the  designs  for  which  the 
body  politic  was  instituted,  is  also  a  cause  of  forfeiture."  By  Co  wen,  J., 
People  V.  Bristol,  i'c.  T.  Co,,  23  Wendell  (New  York),  222. 

Where  the  operation  of  a  railway  was  discontinued  because  there  was  not 
business  enough  to  warrant  it,  a  dissolution  was  refused.  Com,  v.  Fitchhurg 
R.  Co.,  12  Gray  (Mass.),  180. 

"  If  it  turns  out  that  the  piurposes  for  which  a  corporation  was  formed  can- 
not possibly  be  attained,  it  is  the  duty  of  the  company  to  cease  transacting 
business  and  to  wind  up  its  affairs ;  for  any  transaction  in  which  the  com- 
pany might  engage,  under  these  circumstances,  would  necessarily  involve  a 
departure  from  the  purposes  for  which  the  company  was  incorporated." 
Morawetz  on  Corporations,  sect.  217. 

If  it  clearly  ai)pears  that  the  business  cannot  be  profitably  continued,  a 
dissolution  will  be  granted.  Marr  v.  Union  Bank,  4  Cold  well  (Tennessee), 
484. 

In  Benedict  v.  Columbus  Construction  Co.,  49  New  Jersey  Equity,  23,  the 
Court  held  that  the  real  object  of  the  incorporation  was  to  construct  a  natural 
gas  pipe  line  from  Indiana  to  Chicago,  and  that  owing  to  statute  law  of  In- 
diana it  would  be  impossible  to  operate  the  line  with  any  profit,  and  that 
injunction  must  issue  to  restrain  its  operation.  The  Court  conceded  that 
shareholders  cannot  have  the  corporation  dissolved,  and  that  a  Court  will 
not  interfere  for  mere  mismanagement.  '^  But  where  it  plainly  appears  that 
the  object  for  which  the  company  was  formed  is  impossible  of  attainment  it 
becomes  the  duty  of  the  company's  agents  to  put  an  end  to  its  operations  and 
wind  up  its  affairs,  and  should  they,  even  though  supported  by  a  majority  of 
the  shareholders,  pursue  operations  which  must  eventually  be  ruinous,  any 
shareholder  would,  upon  plain  equitable  principle,  be  entitled  to  the  assist- 
ance of  this  Court,  and  a  decree  should  then  be  made  compelling  the  directors 
to  wind  up  the  company's  business,  and  distribute  the  assets  among  those 
who  are  entitled  to  them,  unless  they  can  lawfully  be  used  for  other  busi- 
ness purposes  allowed  by  the  charter."    Citing  a  line  of  English  partnership 
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No.  29.  — WALKER  v.   LONDON   TRAMWAYS   COMPANY. 

(CH  D.  1879.) 

RULE. 

A  COMPAXY  formed  under  the  Companies  Acts  cannot, 
even  by  express  provision,  exclude  the  power  contained  in 
Section  50  of  the  Companies  Act  1862,  to  alter  any  of  its 
articles  of  association. 

Walker  v.  London  Tramways  Co. 

12  Ch.  D.  705-706  (8.C.49  L.  J.  Ch.  23;  28  VV.  R.  163). 

Company,  —  Statutory  Power,  —  Contra4:t  not  to  Exercise.  —  Ultra  vires. 

A  company  caniiot  contract  itself  out  of  the  provisions  of  sect.  60  of    [705] 
the  Companies  Act,  1862,  by  a  clause  iu  its  articles  excepting  any  regu- 
lation contained  in  the  articles  from  the  operation  of  the  section,  and  a  reso- 
lution of  a  general  meeting  of  the  company  to  alter  or  modify  such  regulation 
will  be  valid. 

The  defendant  company,  which  was  registered  under  the  Com- 
panies Act,  1862,  were  empowered  by  article  105  of  their 
articles  of  association  to  set  apart  1  per  cent,  of  the  paid-up 
capital  as  a  "contingencies  fund."  Article  130  provided  that, 
subject  and  without  prejudice  to  the  powers  to  modify  the  con- 
ditions contained  in  the  memorandum  of  association  given  by 
sect.  12  of  the  Companies  Act,  1862,  the  said  conditions  should  be 
deemed  the  only  essential  terms  of  the  contract  in  the  memor- 
andum and  articles,  and  that,  subject  thereto,  and  subject  and 
without  prejudice  to  the  provisions  in  certain  articles  (including 
article  105),  every  one  of  the  articles  should  be  deemed  to  be  a 
regulation  capable  of  alteration  under  sect.  50  of  the  Companies 
Act,  1862. 

The  directors,  being  desirous  of  applying  the  "  contingencies 
fund  "  to  the  repairs  of  the  tramways  (which  by  a  former  order 
of  the  Court  they  were  precluded  from  doing),  submitted  special 
resolutions  to  a  general  meeting  of  the  shareholders  to  alter  the 
articles  so  that  the  "contingencies  fund"  might  be  made  appli- 
cable, at  the  discretion  of  the  directors,  to  the  purpose  aforesaid. 
These  resolutions  were  passed,  but  were  not  yet  confirmed. 
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Tlie  plaintiff,  who  sued  on  behalf  of  himself  and  the 

[*  706]  other  *  shareholders,  now  moved  to  restrain  the  directors 

from  so  applying  the  existing  contingencies  fund,  and  the 

question  arose  whether  the  company  had  power,  by  resolutions 

under  sect.  50  of  the  Companies  Act,  to  rescind  or  alter  article  105. 

Davey,  Q.  C,  and  Stirling,  in  support  of  the  motion. 

Chitty,  Q.  C,  and  Eomer,  for  the  defendant  company. 

Jessel,  M.  R,  considered  that  no  company  could  contract  itself 
out  of  sect.  50  of  the  Companies  Act,  1862 ;  that  the  articles  were 
validly  altered  by  the  resolution ;  and  that  the  contingencies 
fund  would  be  applicable  to  the  purpose  proposed.  A  declaration 
tQ  that  eflfect  would  be  made  on  the  resolution  being  confirmed. 

ENGLISH  NOTES. 

The  question  whether  the  special  contract  made  with  preference 
shareholders  could  override  the  power,  under  the  Companies  Act  1877, 
to  reduce  capital,  was  discussed  in  Me  Barrow  Haematite  Steel  Com- 
pany/ (1888),  39  Ch.  D.  682,  58  L.  J.  Ch.  148,  59  L.  T.  500,  37  W. 
R.  249,  where  the  principal  case  was  cited  by  North,  J.  The  learned 
Judge  however  decided  that  there  was  nothing  in  the  bargain  with  the 
preference  shareholders  which  prevented  the  reduction  of  their  shares. 
The  learned  Judge  in  the  course  of  his  judgment,  quoted  the  following 
observations  of  Lord  Cairns  in  He  Eurojyean  Assurance  Society  — 
Domari^s  Case  (1876),  45  L.  J.  Ch.  801,  which  have  some  bearing  on 
the  point  in  hand:  **I  have  assumed  in  what  I  have  said  that  the 
transaction  of  amalgamation  was  ultra  tnres,  and  perhaps  it  is  not 
necessary  to  do  more  than  assume  that;  but  I  very  much  doubt  whether 
it  was  ultra  vires.  I  am  inclined  to  agree  with  what  appears  to  have 
been  the  impression  of  Lord  Westbury,  that  it  was  intra  vires.  It  is, 
no  doubt,  a  very  strong  thing,  after  policies  have  been  effected  with  a 
company,  that  that  company  should  obtain  power  to  transfer  its  busi- 
ness and  assets  to  another  company.  But,  at  the  same  time,  if  policy- 
holders will  enter  into  dealings  with  a  company  whose  contracts  may 
be  said  to  be  subject  to  the  provisions  of  the  deed  of  settlement  of  the 
company,  and  if  the  deed  of  settlement  of  the  company  in  the  most 
general  terms  authorises  a  number  of  general  meetings  to  make  altera- 
tions in  the  constitution  of  the  company,  and  new  laws  and  regula- 
tions for  the  company,  then,  so  long  as  those  laws  and  regulations  are 
made  in  good  faith — because  the  cases  which  have  been  suggested, 
such  as  absolving  of  the  company  from  all  liability,  would  not  be  in 
good  faith  —  I  doubt  very  much  whether  the  policy-holders,  entering 
into  the  contracts  they  have  entered  into,  are  not  bound  by  the  alterar 
tions  and  by  the  new  laws  and  regulations.'' 


R.  C.  VOL.  VII.]       SECT.  II.  —  PROSPECTUS,  MEMORANDUM,   ETC.  589 

Ko.  80.  —  In  re  Alma  Bpiiming  Go.  (Bottomlej'i  Caie),  16  Ch.  B.  681. — Bole. 

No.  30.  — In  RE  ALMA    SPINNING    COMPANY 
(BOTTOMLEY'S  CASE). 
(OH.  D.  1880.) 

RULE. 

Where  the  articles  of  a  company  provide  that  "the 
business  of  the  company  shall  be  conducted  by  not  less 
than"  a  specified  number  of  directors,  the  words  are 
imperative,  and  not  merely  directory. 

In  re  Alma  Spinning  Company  (Bottomley's  Case). 

16  Ch.  D.  681-690  (s.  c.  50  L.  J.  Ch.  167 ;  43  L.  T.  620;  29  W.  R.  133). 

Company.  —  Directors .  —  Number  essential. 

The  articles  of  association  of  a  limited  company  provided  (Art.  S5)  that    [681] 
"  the  business  of  the  company  should  be  conducted  by  not  less  than  five 
nor  more  than  seven  directors  *' :  also  that  the  oflBce  of  director  should  be  vacated 
on  bankruptcy  or  insolvency;  and  that  **tho  directors  might  determine  the 
quorum  necessary  for  the  transaction  of  business." 

The  articles  named  six  persons  only  as  directors,  of  whom  B.  was  one.  These 
directors  fixed  three  of  their  number  as  a  quorum. 

In  October,  1877,  thenumber  of  directors  being  then  reduced  by  death  to  five, 
B.  became  insolvent,  and  therefore  disqualified  as  a  director. 

In  November  the  company  passed,  at  an  ordinary  meeting,  a  resolution  alter- 
ing Article  35  by  substituting  ** three"  directors  for  "five."  This  resolution 
was  admitted  to  be  invalid  as  not  having  been  passed  in  accordance  with  the 
articles. 

In  December  the  four  remaining  directors  made  a  call.  B.  having  made 
default  in  payment  of  this  call,  as  well  as  a  former  call  made  prir»r  to  his  insol- 
vency, the  same  directors  passed  a  resolution  declaring  his  shares  forfeited. 

The  company  afterwards  passed  a  resolution  for  a  voluntary  winding-up,  in 
the  course  of  which  it  turned  out  that  there  were  surplus  assets  available  for 
division  among  the  shareholders  :  — 

Heldf  that  the  second  call  and  the  forfeiture,  having  been  made  and  declared 
by  four  directors  only,  were  invalid ;  and,  therefore,  that  B.  was  entitled,  on 
payment  of  his  calls  to  the  liquidator,  to  be  treated  as  a  shareholder,  and  to 
participate  in  the  surplus  assets  accordingly. 

Adjourned  summons. 

The  Alma  Spinning  Company,  Limited,  was  registered  in  1876 
under  the  Companies  Acts,  1862  and  1867,  with  a  capital  of 
£15,000  in  3000  shares  of  £5  each. 
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[*  682]       *  The  company's  articles  of  association  contained   the 
following  provisions :  — 

The  directors  were  empowered  (Art.  4)  to  make  calls  upon  the 
shareholders ;  and  (Art.  6),  in  default  of  payment  of  calls  by  any 
shareholder  after  due  notice,  to  declare  his  shares  forfeited. 

Art.  35.  "  The  business  of  the  company  shall  be  conducted  by 
not  less  than  five,  nor  more  than  seven,  directors  ;  **  the  holder  of 
twenty  or  more  shares  being  eligible  as  a  director: 

Art.  43.  **  The  office  of  director  shall  be  vacated  if  he  ceases  to 
be  the  holder  of  twenty  shares  in  the  company,  if  he  becomes 
bankrupt  or  insolvent  .  .  ." :  and 

Art.  45.  "  The  directors  may  meet  together  for  the  despatch  of 
business,  adjourn  and  otherwise  regulate  their  meetings  as  they 
think  fit,  and  determine  the  quorum  necessary  for  the  transaction 
of  business  .  .  ." 

Art.  64  provided  that  no  alteration  in  the  articles  should  be 
made  except  at  a  special  general  meeting  summoned  for  the  pur- 
pose by  a  quarterly  meeting,  and  after  due  notice  of  the  proposed 
alterations. 

There  were  originally  appointed  by  the  articles  six  directors  of 
the  company,  of  whom  James  Bottomley,  the  holder  of  250  shares, 
was  one. 

These  directors  fixed  three  of  their  number  as  a  quorum. 

In  June,  1877,  a  call  was  made  upon  the  shareholders,  but  Bot- 
tomley made  default  in  payment  of  the  amount  of  his  call. 

Some  time  prior  to  the  month  of  October,  1877,  one  of  the  six 
directors  died.  In  that  month,  there  being  then  only  five  direc- 
tors, including  Bottomley,  Bottomley  presented  a  petition  for  liqui- 
dation by  arrangement,  and  a  trustee  was  appointed. 

In  November,  1877,  at  their  quarterly  general  meeting,  the 
company  passed,  or  purported  to  pass,  a  resolution  that  the  busi- 
ness of  the  company  should  be  carried  on  by  not  less  than  three 
directors  and  not  more  than  seven,  and  that  Article  35  should  be 
altered  accordingly  by  substituting  the  word  "  three  "  for  "  five." 

It  was  admitted  at  the  Bar  that  this  resolution  was  invalid, 
as  it  was  not  passed  in  compliance  with  the  requirements  of 
Article  64. 

In  December,  1877,  the  four  then  acting  directors  (ex- 

[*683]  elusive  of   *  Bottomley)   made  a  further   call  upon   the 

shareholders,  but  neither  Bottomley  nor  his  trustee  paid 
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anything  in  respect  of  this  call  by  the  day  appointed  for  payment 
whereupon  a  notice  was  served  upon  them  under  the  6th  article  of 
association,  requiring  them  to  pay  the  two  calls  by  a  certain  day 
on  pain  of  forfeiture  of  the  shares  held  by  Bottomley. 

Bottomley  and  his  trustee  having  failed  to  comply  with  that 
notice,  the  four  acting  directors,  in  April,  1878,  held  a  meeting, 
at  which  they  passed  a  resolution  declaring  Bottomley's  shares 
forfeited. 

In  December,  1878,  the  company  passed  resolutions  for  a  volun- 
tary winding-up,  and  appointed  a  liquidator. 

In  the  course  of  the  winding-up  it  turned  out  that  there  was  a 
considerable  surplus  of  assets,  after  satisfying  all  claims,  available 
for  division  among  the  shareholders,  whereupon  Bottomley,  whose 
liquidation  proceedings  had  been  closed,  made  a  formal  tender  of 
the  amount  of  his  unpaid  calls  to  the  liquidator,  and  claimed  the 
right  to  be  restored  to  the  register  of  shareholders  and  to  partici- 
pate in  the  distribution  of  these  assets,  contending  that,  having 
regard  to  the  terms  of  the  articles  of  association,  the  forfeiture  of 
his  shares  by  four  directors  only  was  ultra  vires  and  invalid. 

In  order  to  have  the  question  decided,  the  liquidator  then  took 
out  this  summons  under  sect.  138  of  the  Companies  Act,  1862,  for 
a  declaration  that  Bottomley  was  not  entitled  to  be  registered  or 
treated  as  the  holder  of  the  shares  in  question ;  that  such  shares 
were  duly  forfeited,  and  that  the  assets  remaining  in  the  hands  of 
the  liquidator  might  be  dealt  with  on  the  footing  of  such  shares 
having  been  duly  forfeited. 

Chitty,  Q.  C,  and  Eomer,  for  the  liquidator :  — 

The  shares  have  been  duly  forfeited.  The  35th  article  of 
association  is  directory  only,  —  not  imperative  ;  and  any  act  of  the 
directors  was  good,  provided  it  was  in  pursuance  of  a  resolution 
passed  at  a  meeting  at  which  three,  the  quorum,  were  present. 
Thames-Haven  Dock  and  Railway  Company  v.  Rose,  4  Man.  &  G. 
552;  5  Scott  (N.  S.)  524;  12  L.  J.  C.  P.  90.  It  could  not  have 
been  meant  that  if  the  number  of  directors  at  any  time,  and  from 
any  cause,  such  as  death  or  otherwise,  happened  to  fall 
*  below  five,  the  whole  business  of  the  company  should  be  [*  684] 
stopped ;  and  yet  that  must  be  the  conclusion  if  the  article 
is  to  be  read  as  imperative  ;  for  the  word  "business  *'  in  Articles  35 
and  45  must  mean  every  kind  of  business,  whether  the  forfeiture 
of  shares  or  the  execution  of  contracts. 
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[They  also  referred  to  New  Sombrero  Phosphate  Company  v. 
Erlanger,  5  Ch.  D.  73 ;  3  App.  Cas.  1218 ;  6  R.  C.  777. 

Seward  Brice,  for  Bottomley  :  — 

The  object  of  the  35th  Article  of  association  was  to  protect  the 
interests  of  the  shareholders  by  ensuring  the  management  of  their 
affairs  being  placed  in  the  hands  of  at  least  five  directors :  five 
being  the  minimum  number  deemed  necessary  for  conducting  the 
business  of  the  company;  the  call  and  forfeiture  made  by  less 
than  that  number  must,  therefore,  be  deemed  invalid:  Kirk  v. 
Belly  16  Q.  B.  290 ;  which  was  decided  long  after  Thames-Haven, 
Dock  and  Railway  Company  v.  Rose,  Directors  cannot  make  a 
call  or  declare  a  forfeiture  of  shares  unless  all  the  requirements  of 
the  company*s  articles  of  association,  whether  as  to  the  appoint- 
ment of  the  directors,  or  otherwise,  are  fully  complied  with. 
Garden  Gully  United  Quartz  Mining  Company  v.  McLister,  1  App. 
Cas.  39  ;  Johnson  v.  Lyttles  Iron  Agency,  5  Ch.  D.  687,  694 ;  46  L. 
J.  Ch.  786. 

Chitty,  in  reply. 

Jessel,  M.  R  :  — 

The  first  question  is  whether  the  call  was  well  made ;  and  the 
second  question  is  whether  the  forfeiture  was  well  made.  As 
regards  one  of  the  calls  —  the  second  —  it  is  admitted  that  at  that 
time  there  were  only  four  acting  directors,  the  ofl&ce  held  by  Mr. 
Bottomley  having  been  vacated  by  his  insolvency  ;  for,  as  he  had 
liquidated  by  arrangement  and  his  property  had  vested  in  a 
trustee,  there  is  no  doubt  of  his  having  been  insolvent  At  the 
next  quarterly  meeting  a  resolution  was  passed  —  which,  it  is  ad- 
mitted, was  invalid  —  reducing  the  minimum  number  of 
[*  685]  directors  *  to  three,  and  under  that  invalid  resolution  the 
four  acted  as  the  only  directors  of  the  company,  and  under 
that  invalid  resolution  made  a  second  call  and  declared  the 
forfeiture. 

I  think  a  great  many  of  the  observations  made  in  the  case  to 
which  I  have  been  referred,  of  the  Garden  Gully  United  Quartz 
Mining  Company  v.  McLister,  1  App.  Cas.  39,  apply  to  this  case. 
In  the  first  place  it  was  decided  that  there  must  be  properly 
appointed  directors  to  make  a  call  or  declare  a  forfeiture.  In  the 
next  place,  it  was  held  that  when  directors  take  their  nomination 
from  a  meeting  which  illegally  elected  a  full  board,  although  some 
of  those  directors  had  been  legally  appointed  before,  they  could  not 
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say  they  continued  in  ofi&ce  under  their  former  appointment  and 
reject  the  irregular  and  invalid  resolution  of  the  meeting  which 
made  them  a  full  board,  —  that  they  must  be  held  to  have  been 
elected  under  that  resolution. 

In  the  present  case,  it  seems  to  me  very  difficult  for  the  liquida- 
tor to  say  —  admitting  that  the  resolution  reducing  the  number  of 
directors  was  invalid — that  those  directors  did  not  act  under 
that  resolution.  They  clearly  did  so,  and  acted  as  four  directors 
only. 

The  next  question  is  whether  a  call  or  a  forfeiture  declared  by 
those  four  directors  is  valid.  The  words  of  the  35th  article  of 
association  are  these :  "  The  business  of  the  company  shall  be 
conducted  by  not  less  than  five,  nor  more  than  seven,  directors." 
Very  simple  words.  If  there  were  no  interpretation  of  them,  I 
should  hold  them  as  equivalent  to  saying,  there  shall  never  be  less 
than  five  nor  more  than  seven  directors.  The  words  no  doubt  are, 
"  the  business  of  the  company  shall  be  conducted  ;"  but  they  are 
meant  to  point  out  what  the  number  of  directors  of  the  company 
shall  be,  —  not  merely  by  whom  the  business  of  the  company  shall 
be  conducted.  It  was  so  decided  in  Kirk  v.  Belly  16  Q.  B.  290, 
where  the  words  were  practically  the  same  as  we  have  here ;  and 
therefore,  if  I  wanted  a  decision  in  point,  there  it  is.  The  words 
there  were — instead  of  "the  business  of  the  company  shall  be 
conducted  by  *'  —  "  the  management  of  the  affairs  of  the  company 
shall  be  entrusted  to"  (which,  of  course,  is  the  same  thing)  "not 
less  than  five,  nor  more  than  seven  directors ; "  and  it  was 
held  that  there  *  must  be  at  least  five  directors.  I  agree  [♦  686] 
that  that  is  the  fair  meaning  of  the  clause. 

Now  comes  the  question,  that  being  the  proper  meaning  of  the 
clause,  is  it  to  be  treated  as  directory  only,  or  as  obligatory  ?  If 
there  were  no  decision  I  should  have  said  on  principle  that  it  could 
not  be  merely  directory, —  it  is  a  negative  and  an  affirmative.  The 
shareholders  have  entrusted  the  management  of  their  business  to  a 
certain  number  of  persons,  not  to  any  other  number.  They  say  in 
effect,  "  there  shall  not  be  less  than  five,  nor  more  than  seven,  who 
shall  manage  our  business  ;  less  than  five  shall  not  be  the  managers." 
If,  in  an  ordinary  case,  persons  appointed  seven  people  to  be  their 
attorneys,  and  said,  "  they  shall  conduct  the  business,  not  being 
less  than  five,"  would  anybody  say  that  if  the  attorneys  were 
below  five  they  could  conduct  the  business  ?  Is  there  any  dis- 
voL.  VII.  —  38 
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tinction  between  that  case  and  this  ?  Or  take  the  case  of  a  man 
going  away  and  leaving  his  business  to  three  clerks,  and  giving 
them  power  to  act  for  him,  and  to  draw  bills,  not  less  than  two  to 
act  together,  —  could  any  one  of  them  draw  bills  ?  I  do  not  see 
the  distinction  on  principle.  The  contract  of  this  partnership,  or 
5fwast-partnership,  is  that  the  business  shall  be  managed  by  not 
less  than  a  certain  number  of  persons  :  what  right  has  a  Court  of 
Justice  to  say  that  it  shall  be  managed  by  a  less  number,  without 
the  shareholders  being  consulted  ?  That  is  what  it  comes  to,  for 
it  is  admitted  that  the  resolution  reducing  the  number  of  directors 
was  not  binding  on  the  company.  It  appears  to  me,  irrespective 
of  authority,  that  the  principle  is  clear. 

Then  the  argument  of  inconvenience  is  adduced.  Now  I  have 
always  said,  and  I  am  repeating,  I  am  afraid,  what  T  have  been 
compelled  to  repeat  over  and  over  again,  that  the  argument  of  in- 
convenience is  a  very  strong  argument  where  the  construction  of 
a  document  is  ambiguous, —  where  it  is  fairly  open  to  two  construc- 
tions. Then  the  argument  of  inconvenience,  like  the  argument 
of  absurdity,  may  be  used  with  great  force ;  but  when  the  con- 
struction is  clear  beyond  controversy,  it  is  no  answer  to  say  that 
there  are  some  consequences  of  that  construction  which  will 
cause  inconvenience  and  were  probably  not  contemplated  by  the 
framers  of  the  documents.  It  is  said  that  if  there  were  five 
directors  only,  and  one  died  suddenly  before  a  quarterly 
[*687]  meeting,  *  there  might  be  an  interval  during  which  the 
business  of  the  company  could  not  be  conducted.  The 
answer  is,  the  company  should  have  started  with  seven,  the  full 
number ;  then  it  would  not  have  been  very  likely  that  the  number 
would  be  reduced  to  less  than  five  in  the  intervals  between  the 
quarterly  meetings.  Or  they  could  have  called  a  special  meeting, 
and  so  provided  for  the  continuance  of  the  business. 

I  will  now  proceed  to  consider  two  cases,  by  both  of  which  I 
should  be  bound,  because  they  are  decisions  of  the  Court  of  Com- 
mon Pleas  and  the  Court  of  Queen's  Bench  respectively,  and 
have  been  decided'  long  ago.  If  they  were  inconsistent,  then  the 
second  decision.  Kirk  v.  Bell,  which  was  in  1851,  would  of 
course  be  binding  on  me  as  distinguished  from  the  first  decision, 
Thames-Haven  Dock  and  Railway  Company  v.  Rose,  which  was 
in  1842;  but  I  do  not  think  they  are  inconsistent 

The  question  in  the  Thames-Haven  Dock  and  Railway  Company 
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V.  Rose  was  one  of  construction.  As  I  read  the  decision,  two  of 
the  Judges  held  the  words  there  to  be  directory, — great  Judges 
they  were,  Chief  Justice  Tindal  and  Mr.  Justice  Maule  ;  but  at 
the  same  time  the  decision  of  the  Chief  Justice  did  not  turn  on 
that.  It  turned  on  this,  that  if  there  were  any  grounds  to  dispute 
the  debt  they  should  have  been  pleaded.  There  was  a  good  debt 
admitted,  and  it  was  too  late,  after  judgment,  for  the  defendant  to 
take  advantage  of  it.  But  the  Chief  Justice  did  say  in  the  middle 
of  his  judgment,  that  he  thought  it  was  a  matter  of  direction  only. 
Mr.  Justice  Maule  says :  "  The  question  depends  upon  sects.  109, 
110,  111,  and  112,"  —  which  he  read  ;  and  then  he  says, "  It  appears 
to  me  that  the  provision  referred  to  is  a  mere  arrangement  as  to 
the  internal  affairs  of  the  company,  and  that  it  does  not  apply  to 
their  external  affairs,  or  prevent  them  from  enforcing  calls  that 
have  been  duly  made."  But  here  the  question  is  whether  the  call 
has  been  duly  made.  I  will  now  go  to  the  sections  which  were 
referred  to  by  the  Judges  in  that  case,  because  it  appears  to  me 
the  case  is  quite  distinguishable  from  this.  The  108th  section,  on 
which  it  turned,  said  that  "  The  business  and  concerns  of  the 
company  shall  be  carried  on  under  the  management  of  twelve 
directors,  to  be  chosen,"  and  so  on.  It  did  not  give  the 
minimum  *  and  maximum  as  here,  and  it  was  equivalent,  [*  688] 
in  my  opinion,  to  saying  that  "  the  number  of  directors  shall 
be  twelve."  But  then  sect.  109  went  on  to  provide  that  nine 
individuals  should  be  the  first  directors  of  the  company  until  the 
first  general  meeting,  showing  that  the  business  might  be  carried 
on  by  nine  and  not  by  twelve.  The  next  section,  the  110th,  pro- 
vided that  "  Any  director  who  shall,  by  ballot  or  rotation,  go  out 
of  office,  may  be  immediately  or  at  any  future  time  re-elected." 
The  111th  section  said  that  no  person  holding  any  office  under  the 
company,  or  being  concerned  or  interested  in  any  contract,  should 
be  capable  of  being  a  director,  or  should  act,  —  that  he  should 
vacate  his  office  and  be  disqualified.  Then  there  was  a  clause 
that  until  his  disqualification  was  communicated,  his  acts  should 
be  binding.  Sect.  112  was  that  when  any  director  should  die,  or 
resign,  or  become  disqualified,  and  so  forth,  or  should  cease  to  be 
a  director  by  any  other  means  than  going  out  of  office,  it  should  be 
lawful  for  the  remaining  directors  to  elect  some  other  proprietor, 
and  every  such  proprietor  should  continue  in  office  so  long  only  as 
the  person  in  whose  stead  he  was  elected  would  have  been  entitled 
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to  continue  in  office  had  he  lived  and  remained  in  office.  Then  the 
116th  section  said  that  the  directors  for  the  time  being  should 
meet,  and  that  they  should  not  be  competent  to  determine  on  any 
business  unless  at  least  five  directors  should  be  present.  Now  all 
these  sections  showed  this,  that  it  was  meant  that  the  number  of 
directors  was  to  be  twelve ;  not,  however,  that  no  business  was  to 
be  transacted  unless  there  were  twelve,  but  it  meant  that  no 
business  was  to  be  transacted  unless  there  were  five  present ;  and 
that  shows  the  distinction  between  having  a  minimum  and  a 
maximum,  and  simply  stating  the  number.  When  the  mere 
number  of  directors  is  stated,  and  then  there  are  provisions  show- 
ing that  the  directors  are  to  meet  during  vacancies  to  fill  up  the 
number,  and  that  they  may  transact  business  with  a  less  number, 
and  so  on,  it  is  obviously  meant  that  the  larger  number  shall  be 
the  number  of  directors  as  the  normal  number,  but  not  that  busi- 
ness shall  not  be  carried  on  with  a  less  number.  But  that  has  no 
application  when  you  find  a  clause  that  the  number  shall  never 
be  less  than  a  certain  number. 

The  present  question  does  not  arise  very  often  in  the 
[*  689]  case  of  *  companies,  but  it  has  arisen  very  often  in  the  old 
Court  of  Chancery  as  regards  charity  trustees.  In  a  great 
number  of  cases  the  point  has  been  decided  that  where  the  founda- 
tion deed  says  the  number  of  trustees  shall  be  so  and  so,  it  does 
not  prevent  their  acting  with  a  reduced  number ;  but  when  it  says 
that,  when  the  number  comes  to  be  reduced  to  a  certain  number, 
they  shall  fill  up  vacancies,  they  are  compelled  to  fill  up  that 
number  when  the  number  becomes  reduced ;  or  if  it  says  they 
shall  only  act  not  being  less  than  a  certain  number,  it  is  considered 
to  be  of  the  essence  that  not  less  than  that  number  shall  act 
The  same  observation  applies  to  a  quorum.  When  you  say,  "  the 
quorum  of  directors  shall  be  three,'*  what  does  that  mean  ?  Stated 
in  full,  it  amounts  to  this,  that  "  no  business  shall  be  transacted 
unless  there  shall  be  three  directors  present."  That  is  the  mean- 
ing of  a  quorum.  If  it  is  said  that  is  directory  only,  the  answer 
is,  it  is  not :  it  is  of  the  very  essence  of  the  authority  that  there 
shall  not  be  less.  It  appears  to  me  that  Kirk  v.  Bdl  is  a  distinct 
authority  in  favour  of  this;  and  to  show  how  distinct  it  is, 
although  the  ultimate  decision  turned  on  a  clause  in  the  company's 
deed  as  to  ordinary  business,  I  will  refer  to  what  Lord  Campbell 
says.     There  a  particular  deed  was  executed  by  four  directors.    As 
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in  this  case,  there  had  been  five  directors,  and  they  were  reduced 
to  four.  The  deed  having  been  executed  by  the  four,  it  was  said 
that  it  did  not  bind  the  company,  and  so  the  Court  held.  Lord 
Campbell  said,  "  It  lay  on  the  plaiutiflf  to  prove  that  those  who 
executed  the  deed  had  authority.  It  seems  to  me  that  he  failed 
to  show  this ;  for  though  it  was  executed  by  all  the  directors,  they 
were  only  four  in  number.  In  the  deed  of  the  company  we  find 
this  clause."  His  Lordship  read  it,  and  it  was  as  follows  :  "  That 
the  management  of  the  affairs  of  the  company  shall  be  intrusted  to 
such  a  number  of  directors  as  the  shareholders  shall  for  the  time 
being  deem  expedient,  so  that  it  be  not  less  than  five  nor  more 
than  seven,  and  the  number  at  present  deemed  expedient  and 
hereby  appointed  is  five."  Then  he  says,  "  If  this  regulation  stood 
alone,  at  least  five  directors  would  be  required,  and  four  were  not 
sufficient,"  So  that  he  did  not  decide  the  case  solely  on  the  second 
ground,  that  there  was  a  provision  for  ordinary  business, 
but  on  the  first  *  ground  also,  that  if  the  regulation  [*690] 
stood  alone,  four  were  not  sufficient.  Then  Mr.  Justice  Pat- 
TESON,  proceeding  upon  the  clause  relating  to  ordinary  business, 
says  this  is  not  ordinary  business ;  and  then  Mr.  Justice  Coleridge 
says  this :  "  We  must  look  to  the  deed  of  settlement  to  see  what 
authority  is  given ;  for  the  individuals  who  become  shareholders 
do  so  under  the  agreement  contained  in  that  deed.  Assuming, 
what  I  do  not  say,  that  three  directors  out  of  four  might  exercise 
the  powers  of  a  board  meeting,  those  powers  are  only  for  the 
transaction  of  ordinary  business.  .  .  .  But  it  is  not  clear  that 
three  out  of  four  could  transact  ordinary  business.  It  is  analogous 
to  many  cases ;  a  familiar  one  is  the  submission  to  three  arbitra- 
tors, any  two  of  whom  may  make  the  award:  in  which  case  an 
award  made  at  a  meeting  of  two  is  not  good  unless  the  third  had 
power  to  attend  and  join  if  he  pleased." 

It  is  obvious  from  that  very  cautious  judgment  that  Mr.  Justice 
Coleridge  thought  that  even  ordinary  business  could  not  be  trans- 
acted, nor  was  he  frightened  at  that  result  Then  Mr.  Justice 
Wightman  says  the  same  thing  in  rather  plainer  terms  :  "  It  seems 
to  me  that  the  interest  of  the  shareholders  has  been  too  mucn  lost 
sight  of  in  the  argument.  The  shareholders  stipulate  for,  and  are 
entitled  to  have,  the  supervision  of  at  least  five  directors." 

In  the  present  case  the  shareholders  have  entrusted  the  man- 
agement of  their  affairs  to  a  certain  number  of  managing  partners. 
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and  they  have  stipulated  that  there  shall  not  be  less  than  a 
certain  number.  As  I  have  said  before,  on  principle  I  think  that 
must  be  the  conclusion  ;  but  still  I  am  very  glad  to  find  that  the 
last  authority  is  tolerably  clear  to  the  same  effect. 

I  therefore  decide  that  these  four  directors  neither  had  the 
power  to  make  the  second  call  nor  to  enforce  the  forfeiture; 
consequently  the  forfeiture  is  void.  Mr.  Bottomley  is  accordingly 
entitled  to  participate  with  the  other  shareholders  in  the  distri- 
bution of  the  surplus  assets,  subject,  however,  to  the  payment  of 
his  calls  to  the  liquidator. 

ENGLISH  NOTES. 

The  principal  case  is  distinguished  in  the  judgments  in  York  Tram- 
ways Company  v.  Willows  (C.  A.  1882),  8  Q.  B.  D.  685,  51  L.  J.  Q. 
B.  257,  46  L.  T.  296,  30  W.  R.  624,  where  the  question  arose  as  to  the 
validity  of  an  act  of  two  out  of  three  directors  one  of  whom  had  re- 
signed, but  whose  resignation  had  not  been  accepted.  In  that  case, 
however,  the  articles  provided  that  a  casual  vacancy  might  be  filled  up 
by  the  board,  and  that  the  continuing  board  might  act  notwithstanding 
any  vacancy  in  their  body.  It  was  held  that  if  there  was  a  vacancy 
this  provision  applied,  and  if  there  was  not,  the  act  of  the  two  as  a 
quorum  of  the  three  was  valid.  The  distinction  between  the  question 
i>i  ii  sufficient  quorum^  and  of  the  sufficiency  of  the  number  of  the 
whole  body  capable  of  acting,  is  exemplified  in  the  case  of  Fanre 
Electric  Accumulator  Company  v.  Phillipart  (1888),  b^  L.  T.  525. 
It  was  an  action  by  the  company  for  calls.  The  articles  of  the  com- 
]i:uiy  provided  that  the  board  of  directors  should  consist  of  not  less 
lli:in  three  or  more  than  seven  directors.  By  the  resignation  of  three 
directors  the  number  of  directors  was  reduced  to  two,  one  of  them  be- 
ing the  defendant.  The  two  held  a  meeting,  the  defendant  being  in 
\\m  chair,  and  elected  three  other  directors;  and  the  boardthus  con- 
stituted purported  to  make  a  call  for  which  the  action  was  instituted. 
It  was  held  that  the  two  directors,  being  insufficient  to  form  a  prop- 
erly constituted  board,  although  they  would  have  been  sufficient  to 
form  a  quorum  of  a  board  properly  constituted,  had  no  power  to  in- 
crease the  number  of  directors,  and  that  the  call  so  made  would  have 
b».'en  void  in  a  question  with  an  ordinary  shareholder.  But  it  was 
Ufld  that  the  defendant  was  estopped  from  disputing  the  validity  of 
the  resolution,  and  must  pay  the  call. 


K.  C.  VOL.  VII.]      SECT.  11.  —  PROSPECTUS,  MEMORANDUM,  ETC.  599 

Ko.  80.  —  In  re  Alma  Spuming  Co.  (Bottomley'i  Case).  —  Kotei. 


AMERICAN  NOTES. 

This  case  is  cited  in  1  Beach  on  Private  Corporations,  sect.  225. 

In  Hoyt  V.  Thompson's  Exr.,  19  New  York,  207,  the  Court  said:  "The 
first  inquiry  suggested  by  the  facts  stated  is,  whether  the  by-law  of  the  com- 
pany authorising  a  quorum  of  five  directors,  including  the  president,  to  trans- 
act ordinary  business,  was  a  valid  negotiation.  (5tc.)  We  are  clearly  of 
opinion  that  it  was.  The  charter  of  the  company,  it  is  true,  declared  that 
its  powers  should  be  exercised  by  a  board  of  twenty-three  directors,  and  it 
may  well  be  conceded  that  in  the  absence  of  any  different  regulation,  a 
majority  of  the  whole  number  would  be  necessary  to  constitute  a  legal 
quorum  for  the  transaction  of  any  business  whatever.  But  it  would  be  a 
very  extraordinary  construction  of  the  charter  in  this  respect,  to  hold  that 
the  board  of  twenty-three  directors,  or  a  majority  thereof,  must  meet  and  act 
whenever  any  corporate  power  was  to  be  exercised,  and  that  no  delegation  of 
authority  could  be  made  to  subordinate  agents,  to  committees,  or  to  a  quorum 
consisting  of  a  smaller  number.  The  board  of  directors  of  a  corporation  do 
not  stand  in  the  same  relation  to  a  corporate  body  which  a  private  agent  holds 
toward  his  principal.  In  the  strict  relation  of  principal  and  agent,  all  the 
authority  of  the  latter  is  derived  by  delegation  from  the  former,  and  if  the 
power  of  substitution  is  not  conferred  in  the  appointment,  it  cannot  exist  at 
all.  But  in  corporate  bodies  the  powers  of  the  board  of  directors  are,  in  a 
very  important  sense,  original  and  undelegated.  The  stockholders  do  not 
confer,  nor  can  they  revoke  those  powers.  They  are  derivative  only  in  the 
sense  of  being  received  from  the  State  in  the  act  of  incorporation.  The  di- 
rectors convened  as  a  board  are  the  primary  possessors  of  all  the  powers 
which  the  charter  confers,  and  like  private  principals  they  may  delegate  to 
agents  of  their  own  appointment  the  performance  of  any  act  which  they 
themselves  can  perform.  The  recognition  of  this  principle  is  absolutely 
necessary  in  the  affairs  of  every  corporation  whose  affairs  are  vested  in  a 
board  of  directoi-s.  Without  it  the  most  ordinary  business  could  not  be 
carried  on,  and  the  corporate  powers  could  not  be  executed.  It  is  upon  this 
principle,  not  less  than  upon  the  express  power  contained  in  the  charter  to 
exact  by-laws,  that  the  by-law  in  question  — "  that  five  directors  should  be 
a  quorum  for  the  transaction  of  ordinary  business  —  adopted  by  the  Morris 
Canal  and  Banking  Co.,  rests.  It  was  in  substance  and  effect  a  regulation 
which  constituted  a  subordinate  agency  to  conduct  the  ordinary  business  of 
the  corporation.  The  persons  composing  the  agency  would  change  according 
as  the  quorum  of  five  or  more  directors  attending  the  meetings  might  be  con- 
stituted of  different  individuals.  But  if  the  board  could  delegate  the  power 
of  transacting  business  to  five  or  more  individuals  named,  no  doubt  exists 
that  the  same  authority  might  be  imparted  to  a  shifting  quorum  composed  of 
the  same  number." 

"  As  the  directors  of  a  private  corporation  form  a  definite  body,  this  state- 
ment points  to  the  conclusion  that  a  majority  of  the  directors  of  a  corporation 
must  he  present  at  any  meeting,  to  constitute  a  hoard  competent  to  transact  busi- 
ness, unless  the  charter,  articles  of  incorporation,  or  a  valid  by-law  or  usage 


600  CORPORATION. —  PART  III. 

Ho.  81.  — In  re  Anglo-Auitriaa  Frinting  and  Pub.  Go.  —  Bole. 

confers  that  power  upon  a  less  number."  3  Thompson  on  Corporations,  sect. 
3913,  citing  Ex  parte  Willcacks,  7  Cowen  (Xew  York),  402 ;  17  Am.  Dec.  525. 
See  Wickersham  v.  Crittenden^  93  California,  17. 

A  majority  constitutes  a  quorum  in  the  absence  of  a  statutory  or  other 
valid  regulation  to  the  contrary.  Edgerly  v.  Einerson,  23  New  Hampshire, 
555;  55  Am.  Dec.  207. 

"  But  where  this  quorum  is  lawfully  assembled,  a  majority  of  its  members 
may  act,  unless  the  charter,  statute,  or  other  governing  instrument  prescribes 
differently."  3  Thompson  on  Corporations,  sect.  3914 ;  Ex  parte  Willcocks, 
supra  ;  Cram  v.  Bangor  House  Proprietary^  12  Maine,  354 ;  Kupfer  v.  South 
Parishy  12  Massachusetts,  185;  Foster  v.  Mullanphy  P.  Co.,  92  Missouri,  79; 
Edgerly  v.  Emerson,  supra  ;  Savings  Bank  v.  Davis,  8  Connecticut,  191 ;  Booker 
V.  Young,  12  Grattan  (Vu-ginia),  303;  Buell  v.  Buckingham,  16  Iowa,  284;  85 
Am.  Dec.  516;  Cahill  v.  Kalnmazwt^  Ins,  Co.,  2  Douglas  (Michigan),  124;  43 
Am.  Dec.  457 ;  Wells  v.  Rahway,  ifc.  Co.  19  New  Jersey  PIquity,  402 ;  Wad- 
hams  v.  Litchfield,  Sfc.  T,  Co.,  10  Connecticut,  416.  '*  But  it  seems  to  be  the 
English  law,"  says  Judge  Thompson  (3  Corporations,  sect.  3914),  'Hhat  where 
the  governing  instrument  prescribes  the  minimum  number  of  directors  by 
which  the  business  of  the  company  shall  be  conducted,  the  language  is  man- 
datory, and  less  than  that  minimum  number  cannot  perform  an  act  to  which 
the  concurrence  of  the  directoi*3  is  essential."  Citing  the  principal  case  and 
other  English  cases. 
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No.  31.  — In  re  ANGLO-AUSTRIAN  PRINTING  AND 
PUBLISHING   COMPANY    (ISAACS'   CASE). 

(c.  A.  1892.) 

RULE. 

Where  a  person  has  accepted  the  office  of  director  of  a 
company,  and  has  acted  as  such,  there  may  be  inferred  an 
agreement  between  him  and  the  company,  on  his  part  that 
he  will  serve  the  company  on  the  terms  as  to  qualification 
and  otherwise  contained  in  the  articles  of  association, 
and  on  the  part  of  the  company  that  he  shall  receive  the 
remuneration  and  benefits  provided  by  the  articles  for  the 
directors. 
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In  re  Anglo-Anstrian  Printing  and  PnbliBhing  Company 
(Iflaaos'  Case). 

61  L.  J.  Ch-  481-486  (s.  o.  1892,  2  Ch.  158 ;  66  L.  T.  593 ;  40  W.  R.  518). 

Company,— Directar.  —  Implied  Duty. 

The  ftrticles  of  a  company,  after  specifying  the  qualification  of  a  director,  [481  ] 
provided  that  a  first  director  might  act  before  acquiring  his  qualification 
shares,  but  should,  in  any  case,  acquire  the  same  within  one  month  of  his 
appointment,  and,  unless  he  should  do  so,  should  bo  deemed  U»  have  agreed 
to  take  the  said  shares  from  the  company,  and  the  same  should  be  forthwith 
allotted  to  him  accordingly.  I.  and  P.  wore  appointed  two  of  the  first  directors 
of  the  company,  accepted  the  office,  and  acted.  Neither  of  them  ever  applied 
for  any  shares,  and  none  were  allotted  to  them,  or  registered  in  their  names. 
The  company  was  ordered  to  be  wound  up :  — 

Heldj  affirming  Stirling,  J.,  that  they  must  be  settled  on  the  list  of  con- 
tributories  in  respect  of  the  shares  requisite  for  their  qualification. 

In  this  case  two  summonses  were  taken  out,  one  by  Sir  H. 
Isaacs,  the  other  by  Mr.  C.  Kegan  Paul,  asking  that  their  names 
might  respectively  be  removed  from  the  list  of  contributories  of 
the  company. 

The  company  was  incorporated  on  the  8th  of  November,  1889, 
with  a  nominal  capital  of  X500,000,  divided  into  25,000  pre- 
ference, and  25,000  ordinary  shares  of  £10  each,  with  power  to 
•increase  the  capital  and  borrow  money  on  debentures. 

The  memorandum  and  articles  of  association  of  the  company 
were  signed  by  Sir  H.  Isaacs  in  respect  of  one  share. 

Article  71  of  the  articles  of  association  provided  that  the 
qualification  of  a  director  should  be  the  holding  of  shares  in  the 
company  of  the  nominal  amount  of  £1,000;  that  a  first  director 
might  act  before  acquiring  his  qualification  shares,  but  should  in 
any  case  acquire  the  same  within  one  month  from  his  appointment, 
and,  unless  he  should  do  so,  should  be  deemed  to  have  agreed  to 
take  the  said  shares  from  the  company,  and  the  same  should  be 
forthwith  allotted  to  him  accordingly. 

Article  72  provided  that  the  first  directors  of  the  company 
should  be  Sir.  H.  Isaacs  and  Mr.  H.  Bottomley,  and  such  other 
five  persons  as  should  be  appointed  in  writing  under  the  hands  of  a 
majority  of  the  subscribers  to  the  memorandum  of  association,  and 
that  such  first  directors  should  hold  oflGice  until  the  ordinary  gene- 
ral meeting  in  the  year  1892. 
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Sir  H.  Isaacs  accepted  the  office  of  director,  acted  as  such,  and 
was  present  at  every  meeting  of  the  board  from  the  24th  of 
February,  1890,  down  to  the  24th  of  March,  1891.  Mr.  Kegan 
Paul  was,  on  the  21st  of  February,  1890,  appointed  in  writing  to 
be  a  director  of  the  company  by  a  majority  of  the  subscribers  to 
the  memorandum  of  association,  under  the  powers  given  them 
by  article  72.  He  accepted  the  office,  and  acted  as  a  director  from 
the  24th  of  February,  1890,  to  the  24th  of  March,  1891. 

The  company  was  ordered  to  be  wound  up,  upon  a  shareholder's 
petition,  in  May,  1891,  and  Sir  H.  Isaacs  and  Mr.  Kegan  Paul  had 
been  placed  upon  the  list  of  contributories  in  respect  of  100  shares 
each,  the  amount  of  their  qualification  as  directors. 

Neither  Sir  H.  Isaacs  nor  Mr.  Kegan  Paul  ever  applied  to  the 
company  for  any  shares,  and  they  contended  that  there  liad  never 
been  any  allotment  of  shares  to  them,  and  that  they  had  never 
received  any  notice  of  allotment  whatever.  Sir  H.  Isaacs  did  not 
dispute  his  liability  in  respect  of  the  one  share  for  which  he  had 
subscribed  the  memorandum  of  association ;  but  both  he 
[•  482]  and  Mr.  Kegan  Paul  *  disputed  their  liability  in  respect  of 
their  qualification  shares. 

No  share  register  of  the  company  was  produced,  and  it  did  not 
seem  clear  whether  there  ever  had  been  one ;  and  it  was  admitted 
by  the  counsel  for  the  official  receiver  that,  for  the  present  purpose, 
it  must  be  taken  that  (except  the  one  share  in  respect  of  which 
Sir  H.  Isaacs  had  signed  the  memorandum)  no  shares  had  ever 
been  formerly  allotted  to  Sir  H.  Isaacs  or  to  Mr.  Kegan  Paul,  or 
registered  in  their  names. 

Buckley,  Q.  ('.,  and  E.  S.  Ford,  for  the  applicants.  — A  member  of 
a  company  is,  under  section  23  of  the  Companies  Act,  1862,  a  per- 
son who  has  agreed  to  become  a  member,  and  whose  name  is  en- 
tered on  the  register  of  members.  The  articles  of  association 
constitute  a  contract  between  the  members  intr.r  «e,  not  between 
the  members  and  the  company.  The  applicants  never  agreed  with 
the  company  to  become  members  in  respect  of  the  shares  in  ques- 
tion, and  they  are  not  on  the  register.  They  cannot,  therefore,  be 
said  to  be  members  of  the  company  in  respect  of  them.  There  is 
no  question  here  of  the  directors  having  a  reasonable  time  within 
which  to  qualify;  the  article  is  explicit,  and  provides  that  they 
are  to  qualify  within  one  month.  In  re  mieal  Buller  Consols,  57 
L.  J.  Ch.  333  ;  38  Ch.  D.  42 ;  Onslov/s  Case,  57  L.  J.  Ch.  338  n  ;  Lord 
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Inchiquiri's  Case,  60  L.  J.  Ch.  556 ;  (1891)  3  Ch.  28  ;  Mei/  v.  The  Post- 
live  Government  Security  Life  Assurance  Company,  45  L.  J.  Ex.  58, 
451;  1  Ex.  D.  20  ;  and  Hevntt's  Case  and  Brett's  Case,  53  L.  J.  Ch. 
343;25Ch.  D.  283. 

The  fact  that  the  applicants'  names  are  not  on  the  register  is  very 
important.  Almost  all  the  cases  of  this  kind  have  gone  upon  the 
principle  that  where  a  man's  name  is  found  on  the  register  of 
shareholders  of  the  company,  and  he  is  a  director,  he  will  be  taken 
to  be  a  member. 

[Stirling,  J.  Does  not  a  man  by  agreeing  to  become  a  director, 
agree  to  become  one  upon  the  terms  of  the  articles  ?] 

No  doubt ;  but  his  obligation  to  take  his  qualification  shares  is 
only  part  of  his  duty  as  a  director.  He  may  be  liable  for  a  breach 
of  duty,  but  not  as  a  contributory. 

Arnold  White  (Muir  Mackenzie  with  him),  for  the  official  re- 
ceiver. —  There  was  a  valid  contract  entered  into  by  the  applicants 
with  the  company  to  become  directors  upon  the  terms  of  articles 
71  and  72,  and  they  became  directors,  and  they  cannot  now  say 
that  they  did  not  agree  to  take  their  qualification  shares.  In  the 
cases  cited  there  was  no  provision  (as  there  is  here)  that  if  the 
directors  did  not  take  their  qualification  shares  within  a  limited 
time,  they  should  be  deemed  to  have  agreed  to  take  them  from  the 
company. 

Stirling,  J.  As  the  point  is  a  new  one,  I  shall  consider 
my  judgment.  All  I  say  at  present  is,  that  if  Sir  H.  Isaacs  and 
Mr.  Kegan  Paul  are  not  contributories,  the  law  is  in  a  very  un- 
satisfactory state. 

Stirling,  J.  (on  Feb.  10)  [stated  the  facts,  and  observed  that 
whether  any  shares  were  ever  formerly  allotted  to  the  applicants, 
and  whether  their  names  were  ever  entered  on  the  register  of  the 
company,  if  a  register  existed,  were,  in  his  view  of  the  evidence, 
matters  which  seemed  scarcely  to  have  been  ascertained  with  all 
the  exactness  which  was  desirable.  He  continued  :  ]*  Taking  the 
case  of  Sir  Henry  Isaacs  first,  the  question  which  I  have  to  deter- 
mine is  whether  under  these  circumstances  he  is  liable  to  be 
placed  on  the  list  of  contributories  for  the  100  ahares  constituting 
his  qualification  as  director ;  it  is  not  disputed  that  he  is  liable  for 
one  share.  This  depends  on  whether  it  can  be  inferred  from  the 
facts  that  there  was  an  agreement  on  his  part  to  become  a  mem- 
ber in  respect  of  the  qualification  shares,  within  the  meaning  of 
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the  23rd  section  of  the  Companies  Act,  1862.  For  this  purpose  it 
must  be  made  out  that  Sir  Henry  Isaacs  has  agreed  with 
[*  483]  the  company  to  take  from  the  company,  and  that  *  the  com- 
pany has  agreed  with  him  to  give  him,  100  shares.  The 
subject  of  the  liability  of  a  director  in  respect  of  qualification  shares 
has  often  been  considered.  The  cases  are  collected  in  Lindley  on 
Companies  (5th  ed.),  pp.  794  -  797,  and  the  Lord  Justice's  judgment 
in  In  re  Wheal  B idler  ConsoU  shows  his  opinion  to  be  that  the  law 
is  not  in  a  satisfactory  state.  It  is  admitted,  however,  that  there 
is  no  case  which  precisely  governs  the  present  It  appears  to  have 
been  the  opinion  of  some  authorities,  and  particularly  Sir  G. 
Jessel,  M.  R,  in  Karuth's  Case,  44  L  J.  Ch.  622,  624,  625 ;  L.  R.  20 
Eq.  506,  510,  511 ;  and  Miller's  Case,  3  Ch.  D.  661,  665,  666  ;  that 
the  acceptance  of  the  ofl&ce  and  acting  as  director  implied  an  agree- 
ment on  the  part  of  the  director  to  acquire  the  proper  qualification. 
This  view  has  not  been  universally  accepted.  The  point  came 
before  the  Court  of  Appeal,  consisting  of  Lord  Justice  Cotton, 
Lord  Justice  Lindley.  and  Lord  Justice  Fry,  in  Hewitt's  Case  and 
Brett's  Case.  There  the  articles  of  association  provided  as  follows  : 
"  The  qualification  of  a  director,  whether  hereby  appointed  or  not, 
shall  be  the  holding  in  his  own  right  shares  to  the  nominal  amount 
of  £500  upon  which  all  calls  have  been  paid."  In  delivering  the 
judgment  of  the  Court  Lord  Justice  Cotton  says:  "There  is  a 
difference  of  opinion  between  the  members  of  the  Court  on  the 
question  whether  the  contract  entered  into  by  these  directors  to 
obtain  a  qualification  does  amount  to  an  agreement  to  take  shares 
within  the  meaning  of  the  23rd  section  ;  and,  in  the  view  of  this 
case  in  which  we  all  agree,  it  is  not  necessary  to  decide,  and  we 
think  it  better  not  to  express  any  opinion,  on  this  point."  The 
Court  agreed  that  if  such  a  contract  existed,  it  was  a  contract 
(reganl  being  had  to  the  terms  of  the  articles  of  association)  to 
take  shares  within  a  reasonable  time,  and  that  under  the  circum- 
stances such  reasonable  time  had  not  elapsed  when  the  company 
was  tudered  to  be  wound  up.  Subsequently  to  that  time  three 
cases,  nnd  three  only  so  far  as  I  can  discover,  have  occurred  in 
which  the  question  has  been  raised.  In  Onslow's  Case  the  articles 
of  afisociation  provided  that  the  qualification  of  a  director  should 
l>€  the  holding,  in  his  own  right,  of  not  less  than  twenty-five  shares. 
The  decisions,  particularly  that  in  Brown's  Case,  43  L.  J.  Ch.  153,  L.  R. 
9  Ch,  105,  show  that  articles  in  this  form  do  not  impose  an  obli- 
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gation  on  the  directors  to  take  the  shares  from  the  company ;  the 
director  is  at  liberty  (at  all  events,  for  a  time)  to  acquire  them 
aliunde,  if  he  can  do  so.  However,  Captain  Onslow  sent  in  an  ap- 
plication asking  for  an  allotment  to  him  of  twenty-five  shares,  or 
such  less  number  as  the  directors  might  think  fit,  and  only  five 
shares  were  allotted.  It  was  held  that  he  must  be  placed  on  the 
list  of  contributories  for  five  shares  only,  not  for  twenty-five.  That 
case  appears  to  me  to  have  been  decided  on  its  own  special  facts. 

In  In  re  Wheal  Buller  Consols  the  articles  provided  as  follows : 
"  The  qualification  of  a  director  shall  be  the  holding  of  preference 
shares  or  stock  of  the  company  of  the  nominal  value  of  £250  at 
the  least.  Any  director  may  act  before  acquiring  his  qualifica- 
tion shares  or  stock.  Tlie  office  of  director  shall  be  vacated  .... 
if  he  cease  to  hold  his  qualification  shares,  or  do  not  acquire  the 
same  within  three  months  after  election  or  appointment."  The 
holder  of  ten  shares  of  £1  each  accepted  the  oflBce  of  director 
and  acted  as  such;  it  was  held  that  he  could  not  be  settled  on 
the  list  of  contributories  for  more  than  ten  shares.  This  deci- 
sion rests  on  the  terms  of  the  articles  of  «issociation,  as  is  shown 
most  clearly  by  the  judgment  of  Lord  Justice  Bowen.  The  third 
case  is  that  of  Lord  Inchiquin.  He  was  on  the  22nd  of  October, 
1888,  appointed  a  director  of  a  company  whose  articles  provided 
that  the  qualification  of  a  director  should  be  the  holding  of  at 
least  forty  shares  in  the  company.  At  a  board  meeting  held  on 
the  25th  of  October,  1888,  forty  shares  were  allotted  to  him,  and 
in  respect  of  these  his  name  was  placed  on  the  register ;  but  he 
knew  neither  of  allotment  nor  registration.  He  acted  as  a  direc- 
tor on  the  28th  of  November,  1888,  and  on  the  16th  and  18th 
of  January,  1889,  and  resigned  on  the  28th  of  January. 
It  was  *  held  that  he  must  be  settled  on  the  list  of  con-  [*  484] 
tributories  for  these  shares.  In  that  case  there  existed  the 
elements  of  allotment  and  registration,  which  I  am  bound  to  treat 
as  absent  from  the  present;  but  it  is  to  be  observed  that  Lord 
Justice  BowEN  speaks  of"  the  contract  with  the  company  by  virtue 
of  which  he  became  a  director  and  was  bound  to  qualify."  That  I 
understand  to  refer  to  an  implied  contract  between  the  director 
and  the  company.  It  does  not  appear  to  me  that  any  one  of 
these  cases  settles  the  question,  which  was  deliberately  left  open 
by  the  Court  of  Appeal  in  Hevjitfs  Case  and  Brett's  Case,  and  I  am, 
therefore,  compelled  to  express  the  opinion  which  I  have  formed. 
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I  think  that,  where  a  man  has  accepted  the  office  of  director  and 
acted  as  such,  there  ought  to  be  inferred  an  agreement  between 
him  and  the  company  —  on  his  part,  that  he  will  serve  the  com- 
pany on  the  terms  as  to  qualification  and  otherwise  contained  in 
the  articles  of  association ;  and  on  the  part  of  the  company,  that 
he  shall  receive  the  remuneration  and  all  the  benefits  which  those 
articles  provide  for  directors.  To  use  the  language  of  Lord  Esher, 
M.  E.,  in  Swahey  v.  The  Port  Darwin  Gold  Mining  Company, 
1  Megone,  385:  "The  articles  do  not  themselves  form  a  con- 
tract, but  from  them  you  get  the  terms  upon  which  the  directors 
are  serving."  Tlie  articles  in  this  case  differ  from  those  in  any 
previous  case,  and  are  unusually  plain  and  explicit.  They  provide 
that  a  first  director  may  act  before  acquiring  his  qualification,  but 
shall  in  any  case  acquire  the  same  within  one  month  from  his 
appointment,  and  unless  he  shall  do  so,  (and  Sir  Henry  Isaacs 
did  not)  "  he  shall  be  deemed  to  have  agreed  to  take  the  said 
shares  from  the  company,  and  the  same  shall  be  forthwith  allotted 
to  him  accordingly."  It  appears  to  me,  therefore,  that  it  was  part 
of  the  implied  contract  between  Sir  Henry  Isaacs  and  the  com- 
pany that  he  would  (in  the  events  which  have  happened)  take 
from  the  company,  and  that  the  company  would  allot  to  him,  the 
qualification  shares.  There  were  at  all  times  down  to  the  wind- 
ing-up of  the  company  sufficient  shares  to  enable  an  allotment  to  be 
made  to  him  ;  and,  in  my  opinion,  it  is  established  that  he  agreed 
with  the  company  to  take,  and  that  the  company  agreed  with  him 
to  allot  to  him,  100  shares,  and  for  that  number  he  is  consequently 
liable  to  be  settled  on  the  list  of  contributories.  Mr.  Kegan  PauVs 
case  only  differs  from  Sir  Henry  Isaacs*  in  this  respect,  that  he  was 
not  named  a  director  by  the  articles  of  association,  but  was  on  the 
21st  of  February,  1890,  appointed  in  writing  by  a  majority  of  the 
subscribers  under  the  powers  conferred  by  article  72 ;  he  accepted 
office,  and  acted  as  director  from  the  24th  of  February,  1890,  to 
the  24th  of  March,  1891.  The  same  principles  seem,  therefore, 
to  apply,  and  both  summonses  are  consequently  dismissed,  with 
costs. 

Sir  H  Isaacs  and  Mr.  Kegan  Paul  appealed. 

Buckley,  Q.  C,  and  E.  S.  Ford,  for  the  appellants,  repeated  the 
arguments  used  by  them  in  the  Court  below. 

Hastings,  Q.  C,  Muir  Mackenzie,  and  Arnold  White,  for  the 
respondent,  the  official  receiver  and  liquidator,  were  not  called 
upon. 
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LiNDLEY,  L.  J.  I  do  not  think  there  is  any  real  difficulty  in  this 
case,  and  we  are  all  of  the  same  opinion.  I  really  do  not  know 
that  I  can  in  any  way  improve  upon  the  judgment  of  Mr.  Justice 
Stirling,  which  seems  to  me  to  place  it  in  the  right  light.  The 
articles  are  peculiar,  and  at  last  we  have  got  a  form  which  will,  I 
think,  suflBce  to  fix  directors  who  act  without  qualification  to  an 
extent  which  is  not,  at  all  events,  to  be  regretted.  The  articles 
in  this  case  are  very  peculiarly  worded.  I  never  saw  anything 
like  them  before,  though  it  has  occurred  to  me  that  they  might 
be  so  framed.  [His  Lordship  read  article  71.]  Those  are  the 
terms  upon  which  Sir  H.  Isaacs  becomes  a  director.  The  72nd 
article  says  that  the  first  directors  shall  be  Sir  H.  Isaacs,  Mr. 
Bottoraley,  and  some  other  people.  Sir  H.  Isaacs  signs  those 
articles,  and  I  do  not  myself  think  that  is  unimportant ;  it 
certainly  carries  the  case  further  than  the  *  Eley  Case  [*485] 
and  the  case  of  Browne  v.  La  Trinidad  Company  57  L.  J. 
Ch.  292  ;  37  Ch.  D.  1 ;  but  still,  putting  this  —  which  is,  perhaps, 
the  most  correct  way  —  as  an  offer  by  the  company  to  Sir  H.  Isaacs 
and  the  other  people  of  the  terms  on  which  they  are  to  become 
directors,  Sir  H.  Isaacs  accepts  these  terms  and  becomes  a  director. 
To  my  mind,  by  signing  the  articles,  he  assents  to  that  offer  at 
once.  But  any  possible  doubt  as  to  the  inference  to  be  drawn 
from  the  mere  signing  is  removed  by  the  fact  that  he  actually 
acted  as  a  director.  There  is  no  question  as  to  his  having 
accepted  the  terms.  Now  Mr.  Buckley  says  there  is  no  contract 
to  be  implied  between  Sir  H.  Isaacs  and  the  company.  He  has 
assented  to  be  treated,  and  he  has  acted  as  if  he  had  agreed  to 
take  the  shares  from  the  company.  And  the  company,  what 
do  they  say  ?  They  are  to  be  treated  as  having  agreed  forth- 
with to  allot  the  shares  accordingly.  What  more  can  be  wanted  ? 
The  inference  appears  to  me  to  be  too  plain  to  be  mistaken.  Sir 
H.  Isaacs  is  consequently  a  contributory  for  the  qualification 
shares  to  the  amount  of  £1,000,  and  the  appeal  must  be  dismissed, 
with  costs. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  draughtsman 
of  the  articles  has  managed  to  get  out  of  the  difficulties  of  pre- 
vious cases,  and  out  of  the  difficulty  which  prevented  this  liability 
from  attaching  to  directors  in  cases  of  winding  up  companies.  It 
is  by  the  light,  as  it  seems  to  me,  of  the  decisions,  and  especially 
of  the  decisions  in  the  case  of  In  re  Wheal  Buller  Consols^  that  the 
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point  of  law  in  this  case  becomes  intelligible  and  clear.  Here  is 
an  article  which  provides  that  the  qualification  of  the  directors 
is  to  be  the  holding  of  shares  in  the  company,  and  that  a  direc- 
tor, though  he  may  act  before  he  has  a  qualification,  shall  in  any 
case  acquire  the  same  within  one  month  of  his  appointment 
Now,  if  it  stood  there,  it  may  be,  and  probably  would  be,  that  a 
director  who  had  never  taken  shares  would  not  be  held  by  the 
mere  fact  that  he  had  been  a  director  upon  these  terms  to  have 
agreed  to  become  a  member  of  the  company.  The  reasoning  upon 
which  that  inference  would  have  been  drawn  is  as  follows :  This 
article  is  only  an  article  which  binds  the  members  of  the  com- 
pany. It  is  not  a  contract  between  the  director  and  the  company 
itself ;  and  although  it  is  true  that  by  signing  it  he  bound  him- 
self to  submit  to  it,  the  terms  contained  in  it  do  not  go  so  far 
as  to  say  that  he  is  to  be  deemed  to  be  a  member  of  the  company. 
It  is  only  that  his  qualification  ought  to  be  such  and  such  a 
number  of  shares,  and  it  might  have  been  added  with  impunity, 
as  the  Wheal  Biiller  Case  shows,  that  he  was  to  vacate  his  appoint- 
ment within  a  certain  time  if  he  did  not  do  so.  But  these  articles 
go  further,  and  say  that,  unless  he  acquires  the  shares,  he  is  to  be 
deemed  to  have  taken  them  from  the  company.  That  is  further 
than  the  Wheal  Buller  Case  and  Onslow  8  Case  go.  In  the  first 
place,  he  is  to  be  deemed  to  hold  them ;  and  in  the  next  place, 
he  is  to  be  deemed  to  hold  them  from  the  company.  What  is  the 
effect  of  signing  these  articles  of  association  by  this  gentleman  ? 
At  all  events,  as  soon  as  he  acts  as  a  director,  and  is  recognised  as 
a  director  by  the  company,  and  has  placed  himself  in  the  relation 
of  a  director  to  the  company,  these  articles  show  the  terms  of 
the  implied  contract  between  himself  and  the  company.  That  is 
the  effect  of  these  articles  so  far  as  regards  the  relationship  which 
exists  between  the  company  and  the  persons  who  propose  to 
become  directors  —  an  offer  put  forward  by  the  company  to  them 
of  the  terms  between  themselves  on  which  the  directors  are  sup- 
pos<Hl  to  act.  It  is  perfectly  true  that  that  offer  is  contained  in 
an  article  which  is  not  drawn  up  as  between  the  company  and 
the  directors,  but  which  is  drawn  up  as  between  the  shareholders 
anil  the  company ;  but  by  utilising  these  articles  as  between  itself 
aiici  the  directors,  the  company  puts  forward  the  terms  of  the 
article  as  the  terms  by  which  it  will  recognise  the  relation  to 
be  defined,  and   the    director  by  becoming  director,  and  acting 
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as  director,  accepts  that  position.  That  *  leads  us  to  [*486] 
see  what  are  the  exact  terms  on  which  Sir  H.  Isaacs 
accepted.  He  has  gone  much  further  than  saying  he  shall  be 
bound  to  accept  shares  as  agreed;  he  goes  much  further  than 
saying  he  shall  vacate  his  oflBce,  for  he  says  that  if  he  does  not 
take  the  shares,  he  shall  be  deemed  to  have  become  a  member. 
Those  are  the  very  terms  on  which  he  is  acting  as  a  director  of 
the  company ;  and  how  can  he  afterwards  say  these  are  not  the 
terms  on  which  he  agreed  to  act  ?  It  seems  to  me  that  whether 
you  put  it  as  a  case  of  an  agreement  created  by  reason  of  Sir 
H.  Isaacs'  signature  to  the  articles  of  association,  or  whether  you 
put  it  (as  I  think  I  myself  should  put  it)  as  an  implied  contract 
arising  out  of  his  relation  as  a  director  coupled  with  the  articles 
which  he  has  signed,  or  whether  you  put  it  as  a  case  of  estoppel,  the 
inference  is  equally  clear.  I  am  happy  to  say  that,  at  last,  justice 
is  done  between  directors  and  companies  by  an  article  of  this  sort 
Kay,  L.  J.  I  agree  in  the  decision.  The  ground  of  my  agree- 
ment is  this — not  that  Sir  H.  Isaacs,  by  signing  the  articles, 
entered  into  a  contract  with  the  company,  but  because,  having 
these  articles  before  him  as  the  terms  upon  which  he  was  to  be 
a  director  of  the  company,  if  he  became  a  director,  he  deliberately 
accepted  the  position  of  director;  and  was  not  merely  director, 
but  chairman,  if  that  makes  any  difference,  for  much  more  than 
a  month  or  a  year.  What  was  the  effect  of  this  article  ? 
For  a  month  under  this  article  he  had  the  opportunity  of  acquir- 
ing shares;  but  if  within  a  month  he  did  not  acquire  the 
shares,  what  would  then  be  the  effect  of  this  article?  Un- 
less he  acquires  them  within  a  month,  then  from  the  end  of 
that  month  he  is  in  this  position  —  he  shall  be  deemed  to  have 
agreed  to  take  the  shares  from  the  company,  and  the  company 
shall  be  bound  to  allot  him  the  shares.  Under  the  23rd  section 
of  the  Act  it  is  quite  plain  that  when  a  man  has  agreed  to  take 
shares,  this  Court  will  treat  him  as  though  he  had  the  shares  for 
the  purpose  of  determining  whether  he  is  to  be  a  contributory  or 
not  in  the  event  of  the  company  being  wound  up.  Therefore, 
when  the  month  expired,  he  was,  by  reason  of  his  having  accepted 
the  office  of  director,  and  acting  in  that  office,  and  holding  it  for 
more  than  a  month,  in  the  position  which  the  terms  of  the 
articles  laid  before  him  as  the  position  in  which  he  would  be  if 
he  accepted  and  acted  —  namely,  that  of  a  person  who  is  to  be 
VOL.  VII.  —  39 
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**  deemed  to  have  agreed  to  take  the  shares  from  the  company, 
and  the  company  shall  forthwith  allot  them  to  him  accordingly." 
After  that,  it  seems  to  me  absolutely  impossible  that  a  person 
who,  with  this  —  call  it  what  you  like  —  offer  or  statement  of 
the  terms  upon  which  he  was  to  hold  the  oflSce  before  his  eyes, 
having  deliberately  accepted  and  acted  in  that  ofl&ce  for  more  than 
a  month,  could  possibly  say  to  the  company,  "  I  am  not  to  be 
deemed  to  have  agreed  to  take  the  shares."  I  think  it  does 
amount  to  an  agreement  between  Sir  H.  Isaacs  and  the  company, 
which  was  effected,  not  by  the  fact  of  his  signing  these  articles, 
but  by  his  accepting  the  ofl&ce  of  director  and  retaining  it  for  a 
month ;  and  I  must  say  I  am  not  sorry  to  see  that,  at  last,  we 
have  a  form  of  articles  which  will  compel  gentlemen  who  accept 
the  oflSce  of  directors  to  also  accept  that  obligation  which  the 
articles  have  in  an  imperfect  way  attempted  to  oblige  them  to 
accept  —  namely,  to  take  their  qualification  shares,  or  to  act  as 
if  they  had  taken  them. 

BowEN,  L.  J.    I  should  like  to  add  to  my  judgment  one  word. 
I  am  satisfied  that  our  judgment  is  travelling  exactly  on  the  same 
lines  as  the  judgment  in  the  case  of  In  re  Wheal  Buller  Consols, 
Appeal  of  Sir  H.   Isaacs   dismissed.     Their  Lordships  also 
dismissed  Mr.  Kegan  PauVs  appeal. 

ENGLISH  NOTES. 

The  law  as  laid  down  by  Stirling,  J.,  in  the  principal  case  —  and 
embodied  in  the  above  rule  — was  followed  and  applied  by  Kekewich, 
J.,  in  Re  Bread  Supply  Association^  Konrath's  Case  (1893),  62  K  J. 
Ch.  376,  68  L.  T.  212.  The  articles  simply  provided  that  the  quali- 
fication of  a  director  should  be  the  holding  of  fifty  shares.  K.  was 
elected  and  acted  as  a  director.  He  was  held  to  have  been  rightly 
settled  on  the  list  of  contributories  for  fifty  shares. 

AMERICAN  NOTES. 
A  director  cannot  recover  for  ordinary  services  to  the  company  in  the 
n1  sence  of  a  direct  provision  for  compensation  in  the  charter,  or  a  provision 
therein,  that  the  directors  may  fix  their  own  compensation.  In  either  case 
f  Itere  is  an  implied  obligation  on  the  part  of  the  company  to  pay  the  salary 
thus  fixed,  or  if  one  has  not  been  fixed,  then  to  pay  a  reasonable  compensa- 
(L.>n,  Grundy  Y,  Pine  Hill  Canal  Co.  (Kentucky),  9  Southwestern  Reporter, 
4U  J  Santa  Clara  M.  Ass'n  v.  Meredith,  49  Maryland,  389 ;  33  Am.  Rep.  264 ; 
Ciiiiens'  Nat.  Bank  v.  Elliott,  55  Iowa,  104;  39  Am.  Rep.  167;  KUpatrick  v. 
Penrose,  j-c.  Co.,  49  Pennsylvania  State,  118;   88  Am.  Dec.  497;   Sawyer  y. 
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Pawner's  Bank,  6  Allen  (Mass.),  207;  Holland  v.  Lewiston  Falls  Bank,  52 
Maine,  564 ;  Reed  v.  Hayt,  109  New  York,  859  ;  National  Bank  v.  Drake,  29 
Kansas,  311  ;  Chandler  v.  Bank,  13  New  Jersey  Law,  255 ;  Hodges  v.  Railroad 
Co.,  29  Vermont,  220;  Railroad  Co.  v.  Ketchum,  27  Connecticut,  170;  Rogers 
V.  Hastings,  j"  D.  R.  Co.,  22  Minnesota,  25 ;  CaiT  v.  St.  Louis,  9  Missouri,  191 ; 
Thompson  v.  Willamette,  Sfc.  Co.,  15  Oregon,  604 ;  Holder  v.  Lafayette,  ffc.  R. 
Co.,  71  Illinois,  106 ;  22  Am.  Rep.  89 ;  McDowall  v.  Sheehan,  129  New  York, 
200;  Ellis  Y.  Ward,  137  Illinois,  509;  Cmmlvih's  Adm'ry.  Cent.  Imp.  Co.,  38 
West  Virginia,  390.    See  Simonson  v.  New  York  City  Ins.  Co.^  141  New  York,  12. 

But  for  services  beyond  their  regular  and  ordinary  duties  they  may  recover 
quantum  meruit.  Santa  Clara  Mining  Ass*n  v.  Meredith,  49  Maryland,  389; 
33  Am.  Rep.  264;  Cheeney  v.  La/ayptte,  ^c.  R.  Co.,  68  Illinois,  570;  18  Am. 
Rep.  584 ;  Citizens*  Nat.  Bank  v.  Elliott,  55  Iowa,  104 ;  39  Am.  Rep.  167 ;  New 
Orleans,  ^c.  P.  Co.  v.  Brown,  36  Louisiana  Annual,  138;  51  Am.  Rep.  5; 
Jackson  v.  N.  F.  C  R.  Co.,  2  Thompson  &  Cook  (New  York  Supreme  Ct.), 
653;  Shackelford  v.  N.  0.,  ^c.  R  Co.,  37  Mississippi,  202 ;  Gardner  v.  Butler, 
30  New  Jersey  Equity,  702 ;  Rogers  v.  Hastings,  Sfc.  R.  Co.,  22  Minnesota, 
25 ;  Greensboro,  Sfc.  R.  Co.  v.  Stratton,  120  Indiana,  294 ;  Missouri  R.  Co.  v. 
Richards,  8  Kansas,  101 ;  Bartlett  v.  Mystic  River  Corp.,  151  Massachusetts, 
433  (where  it  was  understood  that  they  would  claim  compensation)  ;  Ten 
Eyck  V.  Pontiac,  Sj-c.  R.  Co.,  74  Michigan,  228;  3  Lawyers'  Reports  Annotated, 
378;  New  York,  Sec-  R.  Co.,  v.  Ketchum,  27  Connecticut,  170;  First  Nat.  Bank 
V.  Lh-ake,  29  Kansas,  311. 

But  even  in  such  case,  there  can  be  no  recovery  unless  there  was  an  under- 
standing beforehand  on  both  sides  that  compensation  was  to  be  made.  Pew 
V.  Gloucester  Nat.  Bank,  130  Massachusetts,  391 ;  Gill  v.  N.  Y.  Cab  Co.,  48 
Hun  (New  York  Supreme  Ct.),  524;  Barril  v.  Calendar  Insul.  Co.,  50  Hun, 
257.  In  the  Pew  case  the  Court  said :  **  A  bank  or  other  corporation  may  be 
bound  by  an  implied  contract  in  the  same  manner  as  an  individual  may. 
But  in  any  case,  the  mere  fact  that  valuable  services  are  rendered  for  the 
benefit  of  a  party  does  not  make  him  liable  upon  an  implied  promise  to  pay 
for  them.  It  often  happens  that  parties  render  services  for  others  which  all 
parties  understand  to  be  gratuitous.  Thus  directors  of  banks  and  of  many 
other  corporations  usually  receive  no  compensation.  In  such  cases,  however 
valuable  the  services  may  be,  the  law  does  not  raise  an  implied  contract  to 
pay  by  the  party  who  receives  the  benefit  of  them.  To  render  such  party 
liable  as  a  debtor  under  an  implied  promise,  it  must  be  shown  not  only  that 
the  services  were  valuable,  but  also  that  they  were  rendered  under  such 
circumstances  as  to  raise  the  fair  presumption  that  they  were  to  be  paid  for ; 
or  at  least  that  the  circumstances  were  such  that  a  reasonable  man  in  the  same 
situation  with  the  person  who  receives  and  is  benefited  by  them  would  and 
ought  to  understand  that  compensation  was  to  be  paid  for  them."  This  case 
is  approved  in  Fitzgerald  Const.  Co.  v.  Fitzgerald,  137  United  States,  98. 

Mr.  Beach  says  (1  Private  Corporations,  sect.  235)  :  "  It  is  not  customary 
to  compensate  directors  for  services  rendered  by  them  to  the  company  in  the 
regular  course  of  their  duty,  and  they  cannot  recover  therefor  except  upon 
some  express  agreement  entered  into  between  them  and  the  company  before 
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the  rendition  of  the  services,  or  under  a  previously  existing  charter  provision 
or  by-law.  But  for  services  beyond  the  scope  of  their  official  duty,  director*, 
like  other  persons,  may  demand  a  quantum  meruit  compensation.  Thus  a 
director  of  a  raih'oad  company,  who  at  its  request  rendered  services  as  its 
attorney,  and  in  procuring  aid  notes,  right  of  way,  and  in  enlisting  capitalists 
in  the  enterprise,  may  recover  the  reasonable  value  of  his  services  on  an  im- 
plied contract.  Ten  Eyck  v.  Pontiac,  jrc.  R,  Co,,  74  Michigan,  226.  JSo  also 
the  managing  dhector  of  a  steamboat  company,  acting  as  captain  of  one  of 
the  boats,  is  entitled,  without  express  contract,  to  compensation  for  laborious 
and  responsible  services,  according  to  custom  and  value.  New  Orleans,  Sfc,  Co. 
V.  Brown,  36  Louisiana  Annual,  138 ;  51  Am.  Rep.  5."  In  the  Michigan  case 
above  cited,  the  Court  admitted  that  the  point  **  is  one  upon  which  there  is 
an  apparent  conflict  of  authority."  "Although  it  has  been  held  by  some 
Courts  that  a  db-ector  caimot  enter  into  a  valid  contract  with  the  corporation 
of  which  he  is  agent,  although  the  corporation  is  represented  in  the  transac- 
tion by  a  majority  of  the  board,  yet  the  decided  weight  of  authority  and  of 
reason  supports  the  doctrine  that  such  a  contract  would  be  valid."  "  Suppose 
the  line  of  a  railroad  is  laid  across  land  owned  by  one  of  the  directors,  may  he 
not  enter  into  a  contract  to  sell  a  right  of  way  to  the  corporation  ?  Suppose  a 
director  is  possessed  of  sui)erior  knowledge,  skill,  or  ability  to  serve  the  corpo- 
ration in  matters  not  strictly  within  the  line  of  his  duty  as  a  director,  may  it 
not  contract  with  him  for  his  services?"  The  precise  point  decided  in  the 
Louisiana  case  above  cited  was  that  the  directors  and  steamboat  captain, 
having  retained  compensation  for  his  services  as  captain  from  the  company !8 
funds,  and  this  having  been  acquiesced  in  by  the  directors,  was  not  liable  to 
refund  to  the  company.  The  Court,  however,  admitted  "  that  as  no  salary 
was  stipulated  in  the  contract,  none  could  be  claimed  by  the  defendant ; "  if 
"  we  were  dealing  with  a  claim  urged  by  defendant  for  such  a  salary,  we  would 
cheerfully  yield  the  correctness  of  that  proposition,  as  it  is  amply  supported 
by  law  and  overwhelming  authorities." 

Judge  Thompson,  in  his  85th  chapter,  discusses  this  subject  at  length, 
and  comes  to  these  conclusions :  "  Directors  of  corporations,  like  other  trus- 
tees, presumptively  serve  mtJiout  compensation,  and  are  not  entitled  to  claim 
compensation  for  their  services,  unless  the  governing  statute,  or  some  by-law, 
resolution,  regulation,  or  contract,  made  or  assented  to  by  the  corporation 
at  large,  and  not  merely  by  the  directors  themselves,  gives  it  to  them." 
"  A  director  cannot  recover  from  the  corporation  compensation  for  services 
which  may  fairly  be  deemed  incidental  to  his  duties  as  director,  and  to  have 
been  imdertaken  by  him  in  virtue  of  his  office."  "On  the  other  hand,  a 
director,  or  other  officer  of  a  cori)oration,  can  recover  on  an  express  or  implied 
assumpsit  for  services  rendered  the  corporation,  provided  such  services  are 
clifHi  ly  outside  the  scope  of  his  duties  as  such  officer."  Citing  Gridley  v. 
Lfjfjifefte,  j-c.  R.  Co.,  71  Illinois,  200;  Greensboro,  j-c.  T.  Co.  v.  Stratton,  120 
Indiana,  294 ;  Eoans  v.  Trenton,  24  New  Jersey  Law,  764  ;  Henry  v.  Rutland, 
(re.  n.  Co.,  27  Vermont,  435 ;  Brown  v.  Republican  Silver  M.  Co.,  17  Colorado, 
421-  Judge  Thompson  deems  that  in  Shackelford  v.  N.  0.  (^c.  R.  Co.,  37 
Mi^b-ippi,  202,  the  Court  "has  perhaps  gone  too  far  in  laying  it  down  as  a 
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general  proposition,  that  directors  are  not  bound  to  render  any  services  to  the 
corporation  beyond  their  board  meetings ;  and  accordingly  that  if  by  a  vote 
of  the  board  a  director  be  empowered  to  transact  certain  business,  he  will  be 
entitled  to  a  reasonable  compensation,  in  the  absence  of  some  agreement  to 
the  contrary."  On  the  other  hand,  he  thinks  that  in  Branch  Bank  v.  Collins, 
7  Alabama,  95,  the  Court  went  "  perhaps  too  far  in  holding  that  although  the 
services  rendered  by  the  director  are  out  of  the  ordinary  course  of  his  duties, 
yet  he  will  be  entitled  to  no  compensation  for  them  so  bng  as  his  office  of 
director  continues." 

In  Ten  Eyck  v.  Pontiac,  Sfc.  R*  Co.<,  supra^  the  director  was  an  attorney  at 
law,  and  at  the  request  of  the  directors  performed  services  in  procuring  right 
of  way,  and  aid  notes,  and  otherwise  promoting  the  interests  of  the  company, 
and  for  this  he  was  allowed  to  recover  as  on  an  implied  agreement  quantum 
meruit.  To  the  same  effect,  Faulkiner  v.  Grand  Junction  R.  Co.,  4  Ontario 
Chancery,  350 ;  16  Am.  &  Eng.  R.  cases,  591. 

Directora  may  not  vote  themselves  compensation  for  services  previously 
rendered  without  a  mutual  understanding  that  compensation  is  to  be  made. 
3  Thompson  on  Corporations,  sect.  4382 ;  citing  Wood  v.  Lost  Lake,  Sf'c.  Co^ 
23  Oregon,  20 ;  37  Am.  St.  Rep.  651,  and  many  other  cases.  But  if  such 
services  were  rendered  on  a  mutual  understanding  that  compensation  was 
to  be  made,  the  amount  may  be  fixed  by  the  directors  after  the  rendition. 
5/.  Louis,  Sfc.  R.  Co.  v.  Tiernan,  37  Kansas,  606. 

A  director  is  not  precluded  by  his  relation  to  the  company  from  recovering 
upon  an  impUed  assumpsit  for  the  company's  use  of  his  patented  invention 
with  his  consent.  Deane  v.  Hodge,  35  Minnesota,  146 ;  and  the  same  principle 
in  Rider  v.  Union  India  Rubber  Co.,  6  Bosworth  (New  York  Superior  Ct.}, 
85,  97. 


No.  32.  — In  re  LANDS  ALLOTMENT  COMPANY. 
(0.  A.  1894.) 

RULE. 

Directors  of  a  company  are  trustees  of  the  moneys  of 
the  Company  which  have  come  to  their  hands,  or  are  under 
their  control,  within  the  meaning  of  the  Trustee  Act  1888, 
sect.  1,  subs.  3,  and  they  can  therefore  successfully  plead 
lapse  of  time  under  sect.  8  of  the  same  statute  in  proceed- 
ings against  them  for  misapplication  of  the  funds  of  the 
Company. 
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In  re  Lands  Allotment  Company. 

1894,  1  Ch.  616-644  (s.  C.  63  L.  J.  Ch.  291 ;  70  L.  T.  286;  42  W.  R.  404). 

Company*  —  Director.  —  Misfeasance. 

[616]  The  directors  of  the  L.  A.  Company,  which  had  no  power  to  invest  its 
capital  in  the  shares  of  other  companies^  in  March,  1885,  accepted  fully 
paid-up  shares  in  the  B.  S.  Company  to  the  amount  of  £35,000  in  discharge 
of  a  deht.  This  was  referred  to  in  the  balance-sheet  of  the  L.  A.  Company  as 
"  Assets.  By  B.  S.  Company,"  and  the  entry  was  explained  by  the  chainnan  at 
the  general  meeting  in  April,  1885,  to  mean  that  it  represented  the  amount  due 
from  the  B.  S.  Company  for  an  estate  purchased  from  the  L.  A.  Company.  The 
same  item  was  repeated  in  successive  balance-sheets  till  1889.  The  investment 
was  made  without  any  fraudulent  intent.  The  L.  A.  Company  was  wound  up 
in  1893:  — 

Held  (affirming  the  decision  of  Wright,  J.),  that,  assuming  that  the  directors 
had  been  guilty  of  a  breach  of  trust  in  investing  the  money  in  shares  of  the  B.  S. 
Company,  they  were  protected  by  the  Statute  of  Limitations ;  and  that 
[*617]     there  had  been  no  such  fraudulent  concealment  on  'their  part,  not- 
withstanding the  false  statement  by  the  chairman  at  the  meeting,  to 
prevent  time  fh)in  running  under  the  statute. 

Whether  the  directors  had  not  power  to  accept  the  shares  of  the  B.  S.  Com- 
pany, if  they  took  them  as  a  compromise  for  the  debt,  and  not  with  the  intention 
of  retaining  them  as  a  permanent  investment  —  Qtusre. 

In  July,  1889,  the  directors  of  the  same  company  passed  a  resolution  to  invest 
a  further  sum  of  £5200  in  more  paid-up  shares  of  the  B.  S.  Company.  Two 
directors,  B.  and  T.,  were  not  present  at  the  meeting,  but  they  were  present  at 
the  next  meeting,  at  which  the  minutes  of  the  previous  meeting  were  read  and 
confirmed.  B.  was  in  the  chair  and  signed  the  minutes.  B.  was  also  in  the 
chair  at  the  next  general  meeting  of  the  company,  and  he  then  referred  to  the 
new  investment,  and,  speaking  on  behalf  of  the  directors,  said :  **  We  carefully 
considered  the  matter,  and  deemed  it  advisable  to  exercise  our  right  of  subscrip- 
tion, and  have  no  reason  to  regret  our  decision  "  :  — 

Held  (reversing  the  decision  of  Wright,  J.),  that  although  the  presence  of 
B.  and  T.  at  the  meeting  at  which  the  minutes  of  the  previous  meeting  wero 
confirmed  was  not  sufficient  in  itself  to  make  either  of  them  liable  for  the  ultra 
vires  investment,  yet  B.  had  by  his  action  as  chainnan  at  that  meeting,  and  by 
his  statement  at  the  general  meeting,  shown  that  he  took  an  active  part  in  the 
investment,  and  must  be  held  responsible  for  it. 

The  Lands  Allotment  Company,  Limited,  was  registered  as  a 
limited  company  on  the  25th  of  November,  1867. 

By  the  memorandum  of  association  the  objects  of  the  company 
were  stated  to  be  the  purchasing,  acquiring,  improving,  dealing 
with,  and  disposing  of  lands  of  any  tenure  situate  in  Great  Britain 
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or  elsewhere ;  the  constructing  and  repairing  buildings  and  erec- 
tions thereon ;  the  granting  rights  and  easements  over  any  land 
acquired  by  the  company ;  the  raising  money  by  way  of  mortgage 
or  charge  of  or  upon  any  land  or  property  which  should  have  been 
purchased  or  acquired  by  the  company,  or  of  or  upon  any  estate  or 
interest  therein,  and  the  raising  money  upon  debenture  bonds, 
deposit  notes,  or  other  securities  of  the  company;  the  lending 
money  by  way  of  mortgage  or  charge  of  or  upon  any  land  which 
should  have  been  sold,  demised,  exchanged,  or  granted  or  agreed 
to  be  sold,  demised,  exchanged,  or  granted  by  the  company,  or  of 
or  upon  any  estate  or  interest  therein,  and  the  carrying  on  of 
business  as  land  agents  and  negotiations  for  the  sale  and  purchase 
of  land. 

By  the  99th  article  of  the  articles  of  association  the  directors 
were  empowered  "  to  employ  and  invest  the  capital  paid  up  and 
other   moneys   received  by   the   company   whether   upon 
deposit  *or  otherwise  in  or  upon  such  securities,  real,   [*618] 
personal  or  mixed,  other  than  their  own  shares,  as  they 
might  from  time  to  time  approve." 

Early  in  1885  a  builder  named  J.  W.  Hobbs  was  indebted  to 
the  Lands  Allotment  Company  to  the  value  of  £35,000.  A  joint 
stock  company  called  the  Building  Securities  Company  was  formed 
for  the  purpose  of  taking  over  his  business  and  liabilities,  and 
among  other  things  they  undertook  the  liability  of  paying  the 
debt  of  £35,000  to  the  Lands  Allotment  Company.  But  the 
Building  Securities  Company,  not  having  the  money  at  their 
disposal,  made  an  arrangement  with  the  directors  of  the  Lands 
Allotment  Company  that  the  last-mentioned  company  should 
take  7000  shares  of  £5  each  in  the  Building  Securities  Company 
in  full  discharge  of  this  liability.  Accordingly,  at  a  meeting  of 
the  board  of  directors  of  the  Lands  Allotment  Company,  held  on 
the  2nd  of  March,  1885,  at  which  the  following  directors  were 
present,  S.  R  Pattison,  Rev.  Dawson  Bums,  G.  Dibley,  M. 
Theobald,  and  G.  E.  Brock,  and  also  H.  G.  Wright,  the  solicitor 
of  the  company,  a  resolution  was  passed  to  apply  for  7000  shares 
in  the  Building  Securities  Company,  and  to  pay  the  same  up  in 
full.  This  resolution  was  confirmed  at  the  next  meeting  of  the 
board  on  the  9th  of  March,  when  the  same  directors  were  present, 
and  also  Mr.  Jabez  S.  Balfour,  the  chairman  of  the  company. 
The  shares  were  in  due  course  allotted  and  paid  for  by  a  cheque 
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for  £35,000,  which  was  balanced  by  a  cheque  for  the  same  amount 
drawn  by  the  Building  Securities  Company  in  discharge  of  their 
liability  to  the  Lands  Allotment  Company. 

This  transaction  was  referred  to  in  the  balance-sheet  of  the 
Lands  Allotment  Company,  issued  in  March,  1885,  as  follows: 
"Assets.  By  Building  Securities  Company,  £35,000.*  At  the 
annual  general  meeting  of  the  Lands  Allotment  Company,  held  on 
the  18th  of  April,  1885,  at  which  Mr.  Jabez  S.  Balfour  presided, 
and  at  which  the  other  above-mentioned  directors  were  present, 
Mr.  Balfour  was  questioned  by  Mr.  Wratten,  one  of  the  share- 
holders, as  to  the  meaning  of  this  item,  and  he  replied,  according 
to  the  minutes  of  the  shorthand  writer,  that  it  was  an  asset  repre- 
senting an  amount  to  be  paid  by  the  Building  Securities  Company 
in  respect  of  an  **  estate '  which  they  had  purchased 
[*619]  ♦from  the  Lands  Allotment  Company,  and  that  it  was 
put  down  as  an  unpaid  item  in  order  that  the  shareholders 
might  see  what  it  was.  There  was,  however,  some  doubt  whether 
the  word  used  by  Mr.  Balfour  was  "  estate"  or  "  asset '  The  same 
item  appeared  in  the  balance-sheet  in  the  four  following  years. 

At  the  general  meeting  on  the  16th  of  April,  1887,  Uibley,  who 
was  chairman,  was  asked  by  one  of  the  shareholders  for  an  expla- 
nation of  the  item  in  the  balance-sheet,  and  he  replied  that  the 
Building  Securities  investment  was  the  same  as  it  had  been  for  the 
last  two  or  three  years ;  and  that  the  Building  Securities  Company 
was  a  very  good  company  indeed,  and  the  directors  considered  it 
a  very  capital  investment 

At  the  general  meeting  on  the  16th  of  May,  1888,  the  item  was 
again  referred  to  as  an  investment  which  could  be  disposed  of  in 
due  time. 

At  the  general  meeting  on  the  28th  of  November,  1888,  Dibley 
was  again  in  the  chair,  and  he  stated  that  the  directors  were  per- 
fectly satisfied  with  the  investment  in  the  shares  of  the  Building 
Securities  Company,  and  that  the  investment  paid  a  very  good  rate 
of  interest,  and  they  thought  it  would  be  unwise  at  the  present 
time  to  disturb  it 

At  the  general  meeting  on  the  15th  of  April,  1889,  Brock,  who 
was  in  the  chair,  referred  to  the  investment  in  similar  terms  of 
approbation. 

At  a  meeting  of  the  directors  on  the  1st  of  July,  1889,  at  which 
K   Barnard  and  J.  W.  Dresser  were  present,  but  Theobald  and 
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Brock  were  both  absent,  it  was  resolved  to  apply  for  1040  more 
paid-up  £5  shares  in  the  Building  Securities  Company,  and  the 
money  was  paid  to  that  company  by  three  bills,  which  were  duly 
met  by  the  Lands  Allotment  Company. 

At  a  board  meeting  on  the  9th  of  October,  1889,  during  the 
currency  of  the  last  of  the  bills,  Brock,  who  had  been  chairman 
of  the  company  since  April,  was  present  The  minutes  of  the 
yearly  meeting,  among  other  minutes,  were  read  and  confirmed, 
and  were  signed  by  Brock  as  chairman.  Theobald  was  also 
present,  and  did  not  oppose  the  confirmation  of  the  minutes. 

At  the  general  meeting  on  the  17th  of  April,  1890,  Brock 
was  in  the  chair.  He  then  said :  "  With  respect  to  this 
new  *  investment  You  will  no  doubt  observe  that  we  [*620] 
have  increased  our  holding  in  the  shares  of  the  Building 
Securities  Company.  That  company  decided  last  year  on  making 
a  further  issue  of  capital,  and  they  intimated  to  us,  with  other 
shareholders,  that  we  were  entitled  to  so  many  additional  shtures. 
We  carefully  considered  the  matter,  and,  having  regard  to  the 
excellent  return  on  our  then  holding,  and  our  confidence  in  the 
management  of  the  company,  we  deemed  it  advisable  that  we 
should  exercise  our  right  of  subscription,  and  we  have  had  no 
reason  to  regret  this  decision,  seeing  that  the  company  is  paying 
an  eminently  satisfactory  dividend  of  7  per  cent " 

The  Building  Securities  Company  was  ordered  to  be  wound  up 
in  1892. 

The  Lands  Allotment  Company  was  ordered  to  be  wound  up  on 
the  16th  of  January,  1893,  and  in  August,  1893,  the  official 
liquidator  took  out  a  summons  to  make  the  directors  Pattison, 
Bums,  Dibley,  Brock,  and  Theobald  jointly  and  severally  liable  to 
make  good  to  the  assets  of  the  company  the  sum  of  £35,000  im- 
properly invested  by  them  in  the  purchase  of  7000  shares  of  the 
Building  Securities  Company. 

He  also  took  out  another  summons  to  declare  Barnard,  Dresser, 
Brock,  and  Theobald  jointly  and  severally  liable  for  the  sum  of 
£5200  invested  by  them  in  1040  other  shares  in  the  same 
company. 

The  summonses  came  on  for  hearing  before  Mr.  Justice  Wright 
on  the  13th  of  December,  1893. 

Fin  lay,  Q.  C,  K  S.  Ford,  and  Muir  Mackenzie,  in  support  of 
the  summonses:  — 
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As  regards  the  first  smnmons:  The  investmezic  in  shares  was 
ultra  tires.  Having  regard  to  art  99,  it  would  have  l«en  an 
improper  investment  even  without  reference  to  the  woriin^z  of 
the  meaaorandum  of  association.  But  the  case  must  be  detzided 
on  the  wording  uf  the  memorandum  of  assixiation  al^ne,  wiiLcct 
reference  to  tht;  articles,  and  the  investment  was  cl^^arly  n«  t  within 
the  powers  given  by  the  memorandum.  If  the  investment  was 
ultra  vires,  the  respondents  are  clear Iv  liable.  If  it  was  ir.tra 
tires,  they  are  liable  because,  under  the  circumstance^,  it 
[*621]  *  was  an  improper  investment,  and  they  have  f^len  sL»:rt  »:£ 
the  standard  of  care  required  from  directors.  /j«  re  O^/-.  '^d 
Benefit  Building  and  Investment  Socitt^j,  35  Ch.  D.  502;  Co  1^  J. 
Ch.9S  ;  I^e  Is  Estate  Building  and  Invtstmeht  Conip^inyx.  ^'^.yj  -.erd^ 
36  Ch.  D.  787,  805 ;  57  L  J.  Ch.  46.  The  resf-ondents  may  ccn- 
tend  that  they  are  entitled  to  set  up  the  defence  of  the  Statute  of 
Limitations;  but  this  cannot  be  raised  wht^re  what  is  ormrlaintni 
of  is  a  continuing  act  In  re  Sura  in,  [1891]  3  Ch.  233;  61  L  J. 
Ch.  20. 

Moreover,  directors,  being  in  a  fiduciary  position  as  legards  the 
company,  or  *  quasi  trustees,"  are  not  entitled  to  set  up  the  defence 
of  the  statute.  flUcroffs  Case,  21  Ch.  D.  519,  535 ;  52  L  J.  Ch. 
217;  In  re  Oxford  Benefit  Building  and  Investment  St'ciety,  35  Ch. 
D.  509;  56  L  J.  Ch.  98;  /n  r«  Faure  Eleetrie  Aceumulatjr  Ciui- 
pany,  40  Ch.  D.  141,  150;  58  L  J.  Ch.  48 ;  /h  rr  Shar^e  X'as^jnie 
and  Gemml  Life  Assurance  Company  v.  Sltarpe,  [1892]  1  Ch.  154; 
61  L  J.  Ch.  193.  Xor  is  the  position  of  a  director  improved  by 
the  Trustee  Act,  1888.  He  is  not  a  trustee  within  the  meaning 
of  sect  1,  sub-sect  3,  of  that  Act  —  that  is  to  say,  *  an  executor 
or  administrator,*  "  a  trustee  whose  trust  arises  by  construciic^n  or 
implication  of  law,*  or  "  an  express  trustee.*  Sovereign  Life  As- 
surance Company  v.  Wilmot,  9  Times  L.  R  525 :  In  re  Btfoden^ 
Andrew  v.  Cooper,  45  Ck  D.  444;  59  L.  J.  Ch.  815. 

And,  even  if  a  respondent  was  a  trustee  within  the  Act,  he 
could  not  avail  himself  of  its  protective  provisions,  l»ecause  sect 
8  expressly  excepts  the  case  in  which  "  the  claim  is  founded  upc»n 
any  fraud  or  fraudulent  breach  of  trust  * 

[Herbert  Reed,  Q.  C,  for  Theobald:  —  The  question  of  frand 
caj^ot  be  raised,  as  the  summons  does  not  specifically  allege  fraud. 
ikntinck  v.  Fenn,  12  App.  Cas.  652;  In  re  Xetc  Jfaslonalaid 
Erptoraiion  Company,  [1892]  3  Ch.  577;  61  L.  J.  Ch.  617.] 
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[They  also  referred  to  Moore  v.  Knight,  [1891]  1  CL  547 ;  60 
L.  J.  Ch.  271;  In  re  Page,  Jones  v.  Morgan,  [1893]  1  Ch.  304; 
62  L.  J.  Ch.  592 ;  In  re  Gurneg,  Mason  v.  Mercer,  [1893]  1  Ch. 
590 ;  In  re  National  Permanent  Mutual  Benefit  Building  Society, 
43  Ch.  D.  431.] 

As  regards  the  second  summons:  All  the  respondents 
are  ♦  liable.     It  is  imnecesary  to  show  that  each  director  [*  622] 
was  present  at  every  meeting. 

Ingpen,  for  Bums :  — 

The  Trustee  Act,  1888,  aflfords  this  respondent  complete  protec- 
tion if  he  has  been  guilty  of  any  misfeasance,  for  no  fraud  on  his 
part  is  alleged.  Before  that  Act  the  ground  on  which  a  director 
was  held  liable  on  a  misfeasance  summons  was  that  he  was  a 
**  constructive  trustee, '  and  the  Act  expressly  applies  to  such  a 
trustee. 

There  was  no  continuing  breach  of  trust  in  this  case. 

Farwell,  Q.  C. ,  and  Bramwell  Davis,  for  Dresser :  — 

No  case  of  acting  ultra  vires  or  fraudulently  has  been  estab- 
lished. As  regards  the  investment,  it  can  be  supported  as  an 
interim  investment  It  was  not  a  speculative  one.  Under  the 
circumstances,  the  directors,  having  exercised  a  discretion  and 
acted  honestly,  are  not  liable,  even  although  a  mistake  has  been 
made:  London  Financial  Association  v.  Kelk,  26  Ch.  D.  107; 
Lindley  on  Companies,  5th  ed.  p.  373. 

Woodfall,  for  Dibley:  — 

Although  the  articles  of  association  cannot  extend  the  memor- 
andum, they  may  be  read  to  explain  it.  They  may  define  the 
directors'  powers  as  to  the  management  of  the  company's  affairs. 
If  the  investment  had  been  a  speculative  one,  there  might  be  a 
liability  attaching ;  but  this  is  not  so  where  what  has  been  done 
is  simply  taking  the  best  you  can  get  to  cover  a  bad  debt  Royal 
Bank  of  India's  Case,  L.  R  4  Ch.  252. 

[He  also  referred  to  Parker  v.  Lewis,  L.  R  8  Ch.  1035 ;  Ear- 
bor  Bank  v.  Levns  Co,  Bank,  11  Barb.  213,  cited  in  Brice  on 
Ultra  Vires,  3rd  ed.  p.  177;  British  and  American  Telegraph 
Company  v.   Albion  Bank,  L.   R   7  Ex.   119. 

Marshall  Hall,  and  E.  E.  Moore,  for  Brock :  — 

As  regards  the  first  summons,  the  purchase  of  shares  was 
♦within  the  wording  of  the  memorandum  of  association,  [*623] 
for  it  authorises  dealings  in  land,  and  land  was  the  only 
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commodity  with  which   the   Building   Securities   Company  had 
anything  to  do. 

Brock  is  imder  no  liability  in  respect  of  the  matter  referred  to 
in  the  second  summons.  He  was  present  only  at  the  confirming 
meeting,  and  before  that  was  held  everything  had  been  arranged. 

Herbert  Reed,  Q.  C,  and  C.  R  R  Jenkins,  for  Theobald:  — 

The  Court  has  many  times  said  that  directors  are  not  trustees, 
but  agents  to  conduct  the  business  of  the  company.  If  that  is  so, 
they  are  entitled  to  set  up  the  Statute  of  Limitations ;  if  not,  they 
are  entitled  to  the  protection  of  the  Trustee  Act,  1888.  At  any 
rate,  they  are  constructive  trustees.  CharitaUe  Corporation  v. 
Sutton,  2  Atk.  400. 

As  to  tlie  second  summons,  Theobald  only  attended  the  confirm- 
ing meeting,  and  cannot  be  held  liable  for  what  had  already  been 
decided  on. 

Houghton,  for  Pattison,  was  not  called  on. 

Muir  Mackenzie,  in  reply :  — 

Before  the  Trustee  Act,  1888,  directors  were  held  not  to  be 
trustees,  but  to  stand  in  such  a  fiduciary  position  towards  the 
company  that  they  were  liable  as  trustees.  The  Act  only  affords 
a  director  protection  if  he  is  actually  a  trustee,  as  the  word  is 
therein  defined;  and  it  is  plain  that  a  director  does  not  come 
within  the  definition.  But  if  the  directors  are  trustees  in  the 
strictest  sense,  the  case  made  out  against  them  brings  them 
within  the  exception  in  sect  8  of  the  Act. 

As  regards  the  second  summons,  Barnard  and  Dresser  are  in  the 
same  position.  Brock  and  Theobald  cannot  escape  liability  be- 
cause they  were  not  present  at  all  the  meetings.  Joint  Stock 
Discount  Company  v.  Broum,  L.  R  8  Eq.  381. 

[They  also  referred  to  Darby  and  Bosanquet  on  the  Statutes 
of  Limitations,  2nd  ed.  p.  556.] 
[*624]      ♦Wright,  J.  :  — 

As  regards  the  first  summons  in  this  case,  I  am  of 
opinion  that  it  must  be  dismissed.  The  Lands  Allotment  Com- 
pany, of  which  the  respondents  were  directors,  had  made  advances 
to  J.  W.  Hobbs,  a  builder,  and  in  respect  of  these  advances  he 
owed  them  £35,000  or  upwards.  A  new  company,  called  the 
Building  Securities  Company,  was  then  being  formed  for  the  very 
purpose  of  taking  over  the  business  of  J.  W.  Hobbs ;  and  as  this 
company  had  undertaken  to  pay  off  Hobbs's  liabilities,  it  would 
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have  had  to  pay  the  Lands  Allotment  Company  this  debt  of 
£35,000.  For  the  common  convenience  of  both  companies,  or 
at  any  rate  for  the  convenience  of  Mr.  Balfour,  and  those  in 
whose  interests  he(  acted,  a  proposal  was  made  —  it  does  not  at 
all  appear  by  whom  —  that  in  substance  the  Building  Securities 
Company  should  hand  over  7000  of  their  £5  shares  to  the  Lands 
Allotment  Company,  and  that  Hobbs's  liability,  which  otherwise 
the  Building  Securities  Company  would  have  had  to  pay  otf  to  the 
Lands  Allotment  Company,  should  be  treated  as  extinguished. 
There  is  no  evidence  that  any  of  the  gentlemen  who  are  respon- 
dents to  this  summons  had  any  doubt  that  that  was  an  excellent 
business  arrangement  The  Building  Securities  Company  went  on 
for  a  considerable  time  without  getting  into  any  difficulties,  and 
there  was  nothing  to  show  that  there  was  any  reason  to  suppose 
that  what  had  been  done  was  in  any  way  a  waste  of  the  assets  of 
the  Lands  Allotment  Company. 

I  am  of  opinion  that  it  was  entirely  ultra  vires  of  the  Lands 
Allotment  Company,  imder  their  memorandum  of  association,  to 
put  any  of  their  capital  or  any  of  their  assets  into  the  shares  of  a 
company  trading  for  purposes  entirely  foreign  to  the  purposes  of 
that  memorandum  of  association.  In  my  opinion,  there  are  no 
such  words  in  the  memorandum  as  could  possibly  be  held  to 
justify  an  investment  in  the  shares  of  the  Building  Securities 
Company.  "  But  it  is  merely  a  question  of  ultra  vires,  **  then 
say  the  respondents,  "  and  we  are  saved  by  the  Statute  of  Limita- 
tions. It  is  true  that  we  were  trustees,  or  we  admit  we  were 
trustees,  and  should  therefore  be  liable  but  for  the  Trustee  Act, 
1888 ;  but  we  are  saved  by  that  Act  '  No  decision  on  that  point, 
as  regards  the  directors  of  a  company,  has  been  cited  to 
*  me,  though  a  case  before  Mr.  Justice  Chitty  (Sovereign  [*  625] 
Life  Assurance  Company  v.  Wilmot,  9  Times  L.  R  525, 
has  been  referred  to,  in  which  it  appears  to  me  he  did  not  decide 
the  point  at  all;  but  it  is  a  point  of  the  greatest  importance, 
which,  no  doubt,  must  be  decided  sooner  or  later,  and  I  hope 
very  soon  by  a  higher  tribunal  than  this.  Without  at  all  deciding 
that  the  Trustee  Act,  1888,  does  not  apply  of  its  own  force  to 
directors  of  companies  as  directors,  as  to  which  there  is  a  great 
deal  of  doubt,  I  incline  to  the  opinion  that  it  does  not  apply  to 
them.  The  trustees  mentioned  in  the  Act  of  1888  are  persons 
who  in  the  contemplation  of  Law  are  in  reality  trustees,  and  I 
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think  that  of  itself  the  Act  would  not  apply  to  relieve  directors 
of  companies  acting  as  such,  as  distinguished,  of  course,  from 
cases  in  which  they  may  be  trustees  of  property  or  anything  else 
for  their  company  or  for  anybody  else.  But  then,  I  think  that, 
under  sect  165  of  the  Companies  Act,  1862 — for  which  sect 
10  of  the  Companies  (Winding-up)  Act,  1890,  under  which  this 
summons  has  been  issued,  has  been  substituted  —  the  Courts  have 
always  treated  directors  as  being,  although  not  trustees,  verj'  much 
in  the  position  of,  or  for  most  purposes  in  the  position  of,  trustees ; 
and  it  is  as  being  assimilated  to  trustees  that  they  are  sought  to  be 
held  liable  in  this  case.  But  if  they  had  been  trustees  in  the 
fullest  sense,  they  would  have  been  relieved  by  the  Act  of  1888 ; 
and  since  their  liability  is  only  because  of,  or  depends  upon,  their 
being  assimilated  to  trustees,  it  seems  to  me  it  would  be  wrong 
to  hold  them  entitled  to  less  protection  than  the  protection  to 
which  real  trustees  would  be  entitled.  It  seems  to  be  an  a 
fortiori  case.  If  they  are  treated  as  trustees  merely  on  the 
ground  that,  although  they  are  not  trustees,  they  ought  to  be 
treated  like  them,  it  seems  to  follow  that  they  ought  to  be  entitled 
to  at  least  the  same  protection,  in  the  matter  of  limitation,  as  real 
trustees. 

If  that  is  the  case,  it  rests  upon  the  applicant  to  show  thrt  the 
directors  are  disentitled  to  claim  the  benefit  of  the  Statute  of 
Limitations  on  the  ground  of  **  fraud  or  fraudulent  breach  of  trust 
to  which  the  trustee  was  party  or  privy.  *  Then,  is  there  evidence 
on   which  I  ought  to  act,  that   there  has  been  fraud  or  fraud- 

ulent  breach  of  trust  to  which  the  respondents  were 
[*626]  parties   *or  privy?     I   am    not   quite   sure   that  that   is 

exactly  the  question  to  be  decided,  because  if  I  am 
right  in  saying  that  directors  are  within  the  protection  of  the 
Act,  lilt  because  of  the  words  of  tlie  Act,  but  because  the  Court 
assimilates  them  to  trustees,  it  may  well  l»e  that  directors  will 
be  dii^eEtitled  to  protection  by  something  short  of  what  would 
disentitle  a  real  trustee  to  the  protection  of  the  Act  I  do  not 
wish  to  decide  any  such  question.  But  here  only  one  charge  of 
fmiid  is  made,  —  that  is,  a  fraud  of  concealment,  which  is  sought 
to  h^  supported  by  evidence  of  what  took  place  at  a  meeting  in 
18K5.  Apart  from  that,  I  am  quite  satisfied  that  there  was 
neither  fraud  nor  negligence  on  the  part  of  any  of  these  gentle- 
naan,  unless  it  were  Mr.  Balfour.     I  think  they  might  perfectly 


R.  C.  VOL.  VII.]      SECT.  III. —  DIRECTORS  AND   OFFICERS.  623 

Ho.  82.  —  In  re  Lands  Allotment  Co..  18H  1  Ch.  626, 627. 

well  believe  themselves  justified  in  acting  upon  the  articles  of 
association;  and  on  the  articles  of  association,  apart  from  the 
memorandum  of  association,  I  have  no  doubt  that  this  invest- 
ment would  have  been  within  the  powers  of  the  company:  in 
which  case  there  is  no  evidence  to  show  it  was  any  such  irrational 
thing  for  the  directors  to  do  so  as  to  make  them  guilty  of 
misfeasance. 

[His  Lordship  concluded  by  dealing  with  the  evidence,  and,  as 
regards  that  which  related  to  the  charge  of  concealment,  held  that 
it  was  too  slender,  when  standing  by  itself,  to  be  acted  upon  in  a 
case  of  this  kind.] 

Then  we  come  to  the  second  summons.  It  seems  to  me  that 
the  further  investment  of  the  sum  of  £5200  in  the  additional 
shares  was  ultra  vires,  and  I  cannot  see  any  answer  on  behalf  of 
Mr.  Dresser  or  Mr.  Barnard  as  regards  that  part  of  the  case.  As 
regards  Mr.  Brock  and  Mr.  Theobald,  there  is  no  real  evidence  to 
show  that  either  of  these  gentlemen  was  party  beforehand  to  the 
transaction  being  brought  forward  before  the  board.  There  is 
merely  the  statement  by  Mr.  Brock  on  a  subsequent  occasion  that 
the  directors  had  all  thought  it  an  excellent  investment;  but 
neither  Brock  nor  Theobald  was  present  at  the  meeting  at  which 
the  resolution  was  passed  for  taking  up  these  further  shares,  and, 
although  they  did  attend  what  is  called  the  confirming  meeting  in 
October,  it  does  not  appear  to  me  that  that  mere  fact,  by  itself, 
makes  any  difference,  because  before  the  confirming  meet- 
ing in  October  the  whole  thing  had  been  cairied  *into  [*627] 
execution.  All  the  bills  given  for  the  shares  had  either 
been  paid  or  put  into  currency,  and  all  that  was  done  at  the  so- 
called  confirming  meeting  was  that  the  usual  resolutions  were 
carried,  and  the  minutes  of  the  previous  meeting  were  read  and 
confirmed. 

I  think  that  all  this  is  not  enough  to  fix  liability  upon  anybody. 
But  inasmuch  as  Mr.  Theobald  and  Mr.  Brock  ought  to  have  con- 
sidered this  matter,  and  as  it  must  be  imputed  to  them  that  they 
must  have  known  that  the  investments  were  improper  ones,  I 
cannot  say  that  it  was  wrong  to  make  the  application  against 
them.  As  against  them,  the  summons  will  be  dismissed  with- 
out costs;  as  regards  Dresser  and  Barnard,  it  will  be  allowed 
with  costs. 

From  the  judgment  on  both  summonses  the  Official  Liquidator 
appealed.     Dresser  and  Barnard  did  not  appeal. 
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The  appeal  came  on  to  be  heard  on  the  31st  of  January,  1894 
Finlay,   Q.    C,   K    S.    Ford,    and   Muir   Mackenzie,    for   the 
appellant :  — 

The  investment  of  the  capital  of  the  Lands  Allotment  Com- 
pany in  the  shares  of  another  limited  liability  company  was  not 
sanctioned  by  the  memorandum  of  association  or  the  articles  of 
association.  It  was  not  merely  a  temporary  investment  of  shares 
taken  in  satisfaction  of  a  debt,  but  a  permanent  investment  of 
the  assets  of  the  company.  It  was,  therefore,  an  vXtra  vires  act 
for  which  the  directors  who  were  present  at  the  meetings  when 
the  investment  of  the  £35,000  was  made  were  liable.  This 
applies  to  all  the  directors  named  in  the  first  summons.  Their 
only  defence  is  the  Statute  of  Limitations,  and  they  claim  the  bene- 
fit of  thQ  Trustee  Act,  1888  (51  &  52  Vict  a  59),  sect  8,  sub-sect 
1  (a),  which  puts  trustees,  except  in  cases  of  fraud,  or  where  they 
are  in  possession  of  trust  property,  on  the  same  footing  as  persons 
who  are  not  trustees.  But  the  directors  of  a  company  are  not 
trustees  within  the  meaning  of  this  clause.  It  is  true  that  sect 
1  of  the  Act  pro\'ides  that,  for  the  purpose  of  the  Act,  the  expres- 
sion "  trustee'  shall  be  deemed  to  include  a  trustee  whose 
[*  628]  trust  *  arises  by  construction  or  implication  of  law  as  well 
as  an  express  trustee ;  but  that  does  not  include  persons 
in  the  position  of  directors.  They  have  been  held  in  several  cases 
to  be  persons  in  a  fiduciary  position ;  but  they  have  never  been 
held  to  be  trustees  either  express  or  constructive.  A  trustee 
implies  the  possession  of  trust  funds,  which  the  directors  have 
not ;  they  have  only  the  power  of  dealing  with  the  funds  of  the 
company:  In  re  Faure  Electric  Accumulator  Company ;  FlitcrqfVs 
Case;  In  re  Sharpe.  But  if  the  Court  should  be  against  us  on 
the  construction  of  the  statute,  there  is  another  reason  why  the 
directors  cannot  take  advantage  of  the  Statute  of  Limitations, 
namely,  that  the  investment  in  question  was  fraudulently  con- 
cealed from  the  shareholders.  In  the  first  general  meeting  after 
the  investment  was  made,  the  chairman  stated  that  the  sum  of 
£35,000  which  appeared  in  the  balance-sheet  as  an  asset  of  the 
company  represented  an  amount  which  had  been  paid  by  the 
Building  Securities  Company  in  respect  of  an  estate  which  they 
had  purchased  from  the  Lands  Allotment  Company.  This  was 
entirely  false,  and,  though  the  entry  appeared  ever}'  year  in  the 
balance-sheet,  it  was  never  explained  to  the  shareholders  till  the 
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meeting  in  November,  1888,  which  is  within  the  limit  of  six 
years.  The  balance-sheet  was  in  fact  delusive,  and  deceived  the 
shareholders.  The  directors  were  all  responsible  for  the  conceal- 
ment, and  they  cannot  therefore  rely  upon  the  statute,  ifoore  v. 
Knight,  [1891]  ICh.  547;  60  L  J.  Ch.  271. 

[Kay,  L  J.,  referred  to  Willis  v.  £arl  Howe,  [1893]  2  Ch.  545; 
62  L.  J.  Ch.  690.]     . 

With  respect  to  the  second  appeal,  which  relates  to  the  addi- 
tional investment  of  £5200,  both  Theobald  and  Brock  were 
present  at  the  meeting  of  the  directors  in  October,  1889,  when 
the  minutes  of  the  meeting  at  which  the  investment  was  made 
were  confirmed.  They  ought  to  have  objected  to  it  as  ultra  vires, 
and  had  the  resolution  revoked.  With  respect  to  Brock  the  case 
goes  further,  for  he  was  in  the  chair  and  signed  the  minutes ;  and 
also,  at  the  subsequent  general  meeting  on  the  17th  of  April, 
1890,  he  called  attention  to  the  additional  investment,  and 
said:  *"  We  carefully  considered  the  matter,  and  deemed  [*629] 
it  advisable  that  we  should  exercise  our  right  of  subscrip- 
tion" to  the  Building  Securities  Company.  He  thus  admitted  his 
concurrence  in  the  investment,  and  his  consequent  liability.  Joint 
Stock  Discount  Company  v.  Brown,  L.  R  8  Eq.  381 ;  Ashhurst 
v.  Mason,  L.  R   20  Eq.   225. 

LiNDLEY,  L.  J.,  said  the  Court  did  not  desire  to  hear  counsel 
for  any  of  the  respondents  except  Brock. 

Swinfen  Eady,  Q.  C,  Woodfall,  and  G.  E.  Tyrrell,  appeared 
for  Dibley. 

Houghton,  for  Pattison. 

Ingpen,  for  Burns. 

Herbert  Eeed,  Q.  C,  and  C.  E.  E.  Jenkins,  for  Theobald. 

Marshall  Hall,  and  R  E.  Moore,  for  Brock :  — 

When  Brock  signed  the  minutes  of  the  previous  meeting  of 
July,  1889,  it  was  too  late  to  object  to  the  investment  The 
minutes  were  only  confirmed  as  to  their  accuracy.  A  director  is 
not  bound  to  proceed  against  his  brother  directors  to  revoke  ultra 
vires  acts  which  they  have  committed.  With  respect  to  his  speech 
at  the  general  meeting,  when  he  said  "we"  he  did  not  speak  for 
himself  personally,  but  as  the  mouthpiece  of  the  board,  as  the 
editor  of  a  newspaper  speaks  on  behalf  of  the  proprietors. 

LiNDLEY,   L.  J.  :  — 

This  is  an  application  under  sect  10  of  the  Companies  (Wind- 

TOL.  VII.  — 40 
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ing-up)  Act,  1890,  which  has  replaced  a  previous  section  of  the 
Act  of  1862. 

Two  summonses  have  been  taken  out  against  former  directors 
of  this  Lands  Allotment  Company  which  is  now  being  wound  up. 
The  object  of  the  first  summons  is  to  compel  certain  gentlemen  to 
refund  or  make  good  the  sum  of  £35,000,  and  the  object  of  the 
second  is  to  compel  two  of  them,  viz. ,  Mr.  Brock  and  Mr.  Theo- 
bald, to  make  good  a  sum  of  £5200. 
[*630]  *  As  to  the  £35,000,  the  case  stands  in  this  way.  It 
appears  that  a  builder  named  Hobbs  was  indebted  to  this 
company  to  the  extent  of.  £35, 000,  and  that  a  company,  called  the 
Building  Securities  Company,  was  formed  to  purchase  Hobbs 's 
business,  to  take  over  his  assets  and  his  liabilities.  Under  the 
arrangements  made  in  the  formation,  or  after  the  formation,  of 
the  Building  Securities  Company,  it  became  their  duty,  as  between 
them  and  Hobbs,  to  pay  oif  that  sum  of  £35,000  which  he  owed 
to  the  Lands  Allotment  Company,  and  they  proceeded  to  do  that 
in  this  way.  They  had  not,  as  I  infer  from  the  form  taken  by 
the  transaction,  £35,000  to  pay  off  Hobbs 's  debt  with,  and  so  they 
said  to  the  Lands  Allotment  Company,  "  If  you  will  buy  our  shares 
to  the  amount  of  £35,000,  and  send  us  a  cheque  for  that  sum,  you 
shall  have  the  cheque  back,  and  so  we  will  repay  you  Hobbs's 
debt"     And  that  farce  was  gone  through. 

Now,  what  is  the  effect  of  that  ?  In  point  of  fact,  no  money 
passed  out  of  the  coffers  of  the  Lands  Allotment  Company  into  the 
coflfers  of  the  Building  Securities  Company.  It  was  a  mere  paper 
transaction  so  far  as  cash  was  concerned.  It  is  very  true,  cheques 
were  handed  into  the  bank  one  day  and  taken  out  the  next;  but 
the  real  substance  of  that  transaction,  when  you  see  through  the 
cloak  which  is  thrown  around  it,  is  that  the  Lands  Allotment 
Company  took  £35,000  worth  of  shares  in  the  Building  Securities 
Company  in  satisfaction  of  Hobbs 's  debt  That  was  what  was 
really  dona 

Now  it  is  said  that  that  is  a  transaction  which  is  ultra  vires  of 
the  directors  of  the  Lands  Allotment  Company.  I  doubt,  if  you 
look  at  it  as  I  am  disposed  to  do  as  a  matter  of  substance,  whether 
it  is.  I  have  not  the  slightest  intention  of  throwing  any  doubt 
whatever  upon  its  being  ultra  vires  if  the  effect  of  it  was  to  invest 
money  for  the  Lands  Allotment  Company  in  the  purchase  of  shares 
in  the  Building  Securities  Company.     I  have  not  the  slightest 
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doubt  that  that  would  be  ultra  vires,  notwithstanding  the  in, 
genious  argument  we  have  heard  upon  the  memorandum  of 
association  of  the  Lands  Allotment  Company.  But,  in  substance, 
I  doubt  whether  it  was  not  within  the  powers  of  the  directors  to 
take  fully  paid-up  shares  of  any  company  in  satisfaction  of  a  debt 
which  they  could  not  get  paid.  At  all  events,  I  shall  pass 
♦that  over,  and  for  the  rest  of  my  observations  I  shall  [*631] 
assume  that  the  learned  Judge  was  right  in  holding  it 
to  be  an  ultra  vires  transaction.  Then,  if  it  was  an  improper 
transaction,  all  those  directors  who  were  parties  to  this  improper 
investment,  for  in  this  point  of  view  it  was  improper,  would 
naturally  and  obviously  be  liable  to  make  good  the  money.  All 
that  is  conceded  if  the  assumption  is  granted.  Then  comes  the 
question  whether  they  are  protected  by  the  Statute  of  Limitations 
which  is  applicable  to  trustees,  and  the  learned  Judge  has  held 
that  they  are,  and,  I  confess,  it  appears  to  me  that  he  is  obviously 
right  in  the  construction  which  he  puts  upon  that  statute.  Just 
consider  what  we  are  asked  to  do  here.  We  are  really  asked  to 
put  ourselves  in  a  most  grotesque  position.  We  are  asked  to  say 
that  the  directors  are  liable  for  these  moneys  upon  the  footing 
that  they  committed  a  breach  of  trust,  but  that  they  are  not 
entitled  to  the  benefit  of  the  Statute  of  Limitations  which  was 
passed  for  the  benefit  of  trustees.  I  cannot  be  party  to  any 
decision  so  supremely  absurd.  Although  directors  are  not  prop- 
erly speaking  trustees,  yet  they  have  always  been  considered  and 
treated  as  trustees  of  money  which  comes  to  their  hands,  or  which 
is  actually  under  their  control ;  and  ever  since  joint  stock  com- 
panies were  invented  directors  have  been  held  liable  to  make  good 
moneys  which  they  have  misapplied  upon  the  same  footing  as  if 
they  were  trustees,  and  it  has  always  been  held  that  they  are  not 
entitled  to  the  benefit  of  the  old  Statute  of  Limitations  because 
they  have  committed  breaches  of  trust,  and  are  in  respect  of  such 
moneys  to  be  treated  as  trustees.  Then,  when  the  Legislature 
passed  an  Act  of  Parliament  —  the  Trustee  Act,  1888  (51  &  52 
Vict  c.  59),  —  protecting  trustees  against  actions  for  breaches  of 
trust,  how  can  it  be  with  any  reason  said  that  directors  are  not 
to  have  the  benefit  of  this  statute  ?  I  cannot  go  that  length.  I 
am  satisfied  that  the  statute  does  apply.  Let  us  look  at  the  words 
of  it  The  first  section  of  the  Act  with  which  we  are  dealing 
says  this:  "  For  the  purposes  of  this  Act  the  expression  'trustee' 
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shall  be  deemed  to  include  an  executor  or  administrator  and  a 
trustee  whose  trust  arises  by  construction  or  implication  of  law 

as  well  as  an  express  trustee,  but  not  the  official  trustee 
[♦632]  of  charitable  funds.*     I  rather  think  when  you  ♦look  at 

the  case  of  Soar  v.  Ash/well,  [1893]  2  Q.  B.  390,  395,  in 
which  Lord  Justice  Bowen  took  so  much  pains  to  classify  trustees 
and  to  distinguish  constructive  trustees  from  express  trustees,  you 
will  find  that  directors  are  considered  as  express  trustees  of  money 
which  they  have  control  of.  But,  if  not,  certainly  they  come 
within  the  other  part  of  the  definition  of  "  construction  or  implica- 
tion of  law. '  It  is  precisely  because  they  are  one  or  the  other 
that  they  always  have  been  held  liable  and  have  always  been 
denied  the  benefit  of  the  old  Statute  of  Limitations.  That  being 
the  case,  I  have  no  hesitation  in  saying  that  these  gentlemen  are 
entitled  to  the  benefit  of  the  statute.  The  statute  applies  to  them, 
and  applies  to  all  directors  who  have  in  their  hands  or  under  their 
control  moneys  of  a  company,  and  who  by  mistake  or  carelessness 
misapply  it  There  are  words  in  sect  8  which  render  this  statute 
inapplicable  to  cases  of  misappropriation  of  money  to  the  use  of 
the  persons  misapplying  it  and  to  cases  of  fraud.  But  no  charge 
of  such  misappropriation  or  of  fraud  is  brought  against  the  direc- 
tors in  the  present  case. 

But  although,  so  far,  I  have  no  doubt  whatever  that  this  statute 
is  applicable,  another  point  is  raised  which  is  important.  It  is 
said  that  this  was  one  of  those  cases  of  concealed  fraud  in  which 
the  cause  of  action  did  not  accrue  until  the  fraud  was  discovered. 
Now  the  misapplication  in  this  case  was  not  fraudulent  in  any 
sense.  I  am  quite  satisfied  from  the  affidavits  of  the  directors 
that  they  thought  they  were  doing  what  was  right  and  beneficial 
to  the  company.  They  made  a  mistake  in  their  powers,  assuming 
as  I  do  now  that  this  was  an  tdtra  vires  transaction.  But  the  case 
of  concealed  fraud  is  attempted  to  be  made  out  in  this  way, —  that, 
at  a  meeting  when  this  matter  was  referred  to,  the  £35,000  was 
entered  in  the  first  balance-sheet,  and  subsequent  balance-sheets, 
as  an  asset  under  the  words  which  I  will  read.  It  is  on  the  credit 
side.  ''Assets.  By  Building  Securities  Company,  £35,000." 
Now  that  by  itself,  to  my  mind,  may  mean  anything.  It  is 
clear  that  it  means  an  asset.  But  it  may  mean  land  owned  by 
the  Building  Securities  Company;  it  may  mean  that  it  is  an 
investment  in  that  company.     That  entry  in  the  balance-sheet 
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is  quite  consistent  with  either  view.  •But  we  have  it  [*633] 
proved,  subject  to  a  remark  which  I  will  make  presently, 
that  shortly  after  this  transaction,  viz.,  on  the  18th  of  April, 
1885,  and  after  the  balance-sheet  to  which  1  referred  had  been 
circulated  among  the  shareholders,  Mr.  Balfour  made  a  speech  or 
answered  a  question  put  to  him  by  one  of  the  shareholders.  The 
shareholder  asked  the  chairman,  Mr.  Balfour,  "  I  see  an  item  of 
JE35,000  Building  Securities  Company  in  the  assets.  Is  there  any 
reason  why  we  should  not  know  what  those  securities  are  ?  '  Then 
Mr.  Balfour  says  this,  in  answer  to  that  question,  "  It  will  be 
probably  best  to  answer  the  question  of  Mr.  Wratten  right  away. 
There  is  no  reason  for  anybody  not  having  any  information  they 
want  Everybody  apparently  but  Mr.  Wratten  knows  that  the 
'£35,000.  By  Building  Securities  Company'  is  an  asset  represent- 
ing  an  amount  which  is  to  be  paid  by  the  Building  Securities 
Company  in  respect  of  an  estate  they  have  purchased  from  us. " 

Now,  whether  the  real  word  used  here  was  "  estate, "  as  the 
shorthand  writer  maintains,  or  was  "  asset,  *  as  is  suggested  in  the 
statement  by  Mr.  Balfour,  the  statement  that  £35,000  is  an  asset 
representing  an  amount  which  is  to  be  paid  by  the  Building  Securi- 
ties Company  is  untrue.  No  one  could  justify  that  in  any  sense : 
whether  you  treat  the  words  as  '^  an  estate"  or  "  an  asset, "  the 
statement  is  untrue.  The  argument  is  then  put  in  this  way,  — 
that  this  untrue  statement  was  made  by  Mr.  Balfour  at  a  meeting 
at  which  these  other  gentlemen  who  are  sought  to  be  charged  with 
this  sum  were  present,  and  that,  unless  they  did  not  then  and  there 
get  up  and  deny  it  and  put  it  right,  they  are  to  be  treated  as  parties 
to  the  untrue  statement,  and  as  concealing  the  transaction.  I 
think  it  would  be  pressing  that  contention  against  them  a  great 
deal  too  far  if  we  gave  efifect  to  it.  In  the  first  place,  I  can  easily 
understand  that  they  did  not  realise  the  efifect  of  his  statement 
about  the  money  being  paid  at  all ;  and  the  affidavits  which  they 
have  filed,  and  to  which  I  have  referred,  satisfy  me  that  they 
thought  it  was  a  thing  not  to  be  concealed,  but  a  thing  rather  to 
be  proud  of.  They  thought  they  had  done  an  uncommonly  good 
thing  for  this  company  in  putting  £35,000  into  the  shares  of  this 
building  society.  Why  should  they  want  to  conceal  it? 
Why  Mr.  Balfour  should  have  •gone  out  of  his  way  to  say  [*634] 
what  he  did  I  do  not  know,  and  I  think  the  evidence  is  far 
too  weak  to  justify  us  in  holding  the  other  directors  liable  for 
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these  moneys  on  the  ground  that  they  were  parties  to  a  fraud  in 
concealing  what  they  had  done.  I  am  strengthened  very  much  in 
that  conclusion  by  expressions  which  were  used  at  subsequent 
meetings,  and  to  which  I  will  refer.  At  the  meeting  of  1887, 
Mr.  Dibley  was  then  in  the  chair.  He  said :  "  The  Building 
Securities  investment  is  just  the  same  as  it  has  been  for  the  last 
two  or  three  years.  The  Building  Securities  is  a  very  good  com- 
pany indeed,  and  we  consider  it  is  a  very  capital  investment  by 
the  board.  "  And  later  on,  in  1888,  it  is  quite  obvious  that  every- 
body knew  the  exact  nature  of  this  investment  —  knew  that  it 
was  an  investment  of  money  in  shares  of  the  Building  Securi- 
ties Company.  Now,  the  only  deduction  which  I  can  draw  from 
these  materials  is,  that  it  would  not  be  right  to  saddle  these 
gentlemen  with  a  charge  of  fraud  or  concealment  of  fraud  in 
respect  of  this  transaction,  —  I  do  not  think  that  any  jury 
would  do  that,  —  and  I  acquit  them  of  it  altogether.  Although, 
therefore,  if  the  true  view  is  that  this  was  an  ultra  vires  transac- 
tion, the  directors  would  be  liable  to  replace  the  money,  they  are 
protected  by  the  Statute  of  Limitations  to  which  I  have  referred, 
and  the  appeal  against  the  learned  Judge's  decision  as  regards  them 
must  be  dismissed  with  costs  as  against  all  of  them. 

I  now  come  to  the  second  transaction,  which  is  a  different  matter 
altogether.  It  appears  that  in  July,  1889,  a  further  sum  of  £5200 
was  invested.  It  really  was  this  time  invested  in  the  purchase  of 
shares  of  this  Building  Securities  Company.  There  were  1040 
shares  of  £5  each  which  were  applied  for  and  taken.  They  were 
not  paid  for  in  cash  at  the  time.  They  were  paid  for  by  three 
bills  at  various  dates.  At  the  meeting  of  the  1st  of  July,  1889, 
neither  Mr.  Brock  nOr  Mr.  Theobald,  who  are  sought  to  be  made 
liable  for  this  improper  investment,  were  present.  On  the  9th 
of  October,  after  two  of  the  bills  which  had  been  given  had 
become  due  and  had  been  paid,  and  whilst  the  third  bill  was 
running,  and  before  it  became  due,  the  minutes  of  the  meeting  of 

the  1st  of  July,  1889,  were  confirmed.  At  that  confirma- 
[*635]  tion  meeting  on  the  9th  of  October,  1889,  Mr.  *  Theobald 

and  Mr.  Brock  were  both  present,  and  it  is  because  Mr. 
Theobald  was  present  at  that  meeting  that  it  is  sought  to  charge 
him  with  liabilities  in  respect  of  this  sum.  Now,  it  is  quite 
certain  upon  the  evidence  that  he  had  nothing  to  do  with  the 
transaction  originally.     He  was  away  on  the  sea,  and  had  nothing 
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to  do  with  this  at  all,  and  the  case  against  him  is  simply  that  he 
was  party  to  the  confirmation,  and  it  is  put  in  this  way,  —  that  he 
thereby  adopted  or  ratified  it,  and  that  he,  at  all  events,  might 
have  taken  legal  proceedings,  or  induced  the  company  to  take  legal 
proceedings,  to  set  aside  the  transaction.  Now  I  am  not  aware  of 
any  authority  which  goes  the  length  of  saying  that  a  director  who 
is  not  a  party  to  any  misapplication  of  a  company's  funds  is  liable 
for  not  taking  legal  proceedings  to ,  upset  the  transaction  after  the 
thing  is  done,  and  I  do  not  think  it  would  be  in  accordance  with 
the  principles  applicable  to  these  cases  if  we  were  now  first  to 
make  a  precedent  of  that  kind.  I  am  satisfied  from  Mr.  Theobald's 
affidavit  that  he  knew  nothing  at  all  about  the  matter,  and  when 
he  did  come  back,  and  found  out  what  was  done,  it  was  too  late 
to  stop  it ;  the  matter  was  over,  and  past  praying  for,  so  far  as  he 
was  concenied.  It  appears  to  me,  therefore,  that  Mr.  Justice 
Wright  was  quite  right  in  exonerating  Mr.  Theobald  from  all 
liability  in  respect  of  that  sum. 

As  regards  Mr.  Brock,  the  case  is  a  very  different  one  indeed, 
Mr.  Brock,  although  he  was  absent  in  July,  1889,  had  been  a 
director  of  this  company  for  some  time,  and  had  been  chairman 
of  the  directors,  and  when  he  came  back  —  which  he  did  before 
the  9th  of  October,  1889  —  he,  as  an  acting  director  and  as  chair- 
man of  directors,  took  the  chair  at  the  meeting,  and  he  signed  the 
resolutions  confirming  what  had  taken  place.  If  the  matter  had 
stood  there,  I  should  have  thought  that  he  would  have  been  in 
the  same  position  as  Mr.  Theobald;  but  the  case  does  not  stop 
there,  for  on  the  17th  of  April,  1890,  there  was  a  meeting  at  which 
Mr.  Brock  made  this  speech,  as  appears  from  the  evidence  which 
has  been  given.  There  is  no  reason  for  distrusting  the  evidence  of 
the  shorthand  writer  upon  this  point.  Mr.  Brock  was  in  the  chair 
at  the  annual  general  meeting  of  the  17th  of  April,  1890,  and  he 
says  this :  "  You  will  no  doubt  observe  that  we  have  in- 
creased our  holding  in  the  shares  of  the  *  Building  Securi-  [*  636] 
ties  Company."  This  is  true:  they  had  increased  it  by 
£5200.  "That  company  decided  last  year  on  making  a  further 
issue  of  capital,  and  they  intimated  to  us,  with  other  shareholders, 
that  we  were  entitled  to  so  many  additional  shares.  We  carefully 
considered  the  matter,  and  having  regard  to  the  excellent  return  on 
our  then  holding,  and  our  confidence  in  the  management  of  the 
company,  we  deemed  it  advisable  that  we  should  exercise  our 
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right  of  subscription,  and  we  have  had  no  reason  to  regret  this 
decision,  seeing  that  the  company  is  paying  an  eminently  satis- 
factory dividend  of  7  per  cent "  Now,  it  is  impossible,  I  think, 
after  that  to  say  that  Mr.  Brock  knew  no  more  about  it  than  Mr. 
Theobald.  I  cannot  construe  that  speech,  even  making  all  allow- 
ance for  the  use  of  the  word  **  we, "  as  amounting  to  anything  else 
than  this,  —  a  statement  by  Mr.  Brock  that  "  we, '  including  the 
directors  and  including  himself,  **^  carefully  considered"  this 
application  before  they  made  up  their  minds  to  accept  that 
offer.  He  was  chairman  from  April,  and  his  chairmanship 
covered  the  whole  period  of  the  negotiations  which  led  to  this, 
and  he  says :  "  We  carefully  considered  the  matter,  and  we  deemed 
it  advisable  that  we  should  exercise  our  right  of  subscription." 
I  have  come  to  the  conclusion  from  his  own  statement,  that  Mr. 
Brock  was  so  mixed  up  in  this,  and  took  so  active  a  part  in  it, 
that  he  is  liable;  and  I  think  his  view  was,  until  the  matter  got 
into  liquidation,  that  it  was  a  judicious  thing  to  do.  He  not  only 
approved  of  it,  but  he  thought  it  was  an  uncommonly  good  thing 
for  the  shareholders,  and  he  claims  credit  to  himself  for  his  in- 
telligence in  seeing,  as  he  thought,  that  it  was  an  uncommonly 
good  thing.  I  take  him  as  doing  exactly  what  he  says  he  did,  — 
exercising  his  judgment  upon  it,  believing  perfectly  honestly  it 
was  irUra  vires,  but  making  a  mistake  as  to  the  powers  of  directors 
in  investing  money.  As  regards  him,  therefore,  it  appears  to 
me  that  the  appeal  must  succeed,  and  he  must  be  held  liable  for 
this  £5200,  together  with  the  other  two  directors  who  have  not 
appealed. 

Kay,  L.  J.  :  — 

The  transaction  as  to  the  £35,000  seems  to  have  been  of  this 
kind.  This  Allotment  Company  had  been  formed,  and 
[*637]  Hobbs,  the  *  builder,  was  indebted  to  them  in  a  sum  of 
£35,000.  Then  shortly  afterwards  the  Building  Securities 
Company  was  formed,  and  we  are  told  it  was  formed  for  the  pur- 
pose, amongst  other  things,  of  taking  over  the  building  business 
of  Mr.  Hobbs.  Then  the  parties  were  in  this  position.  The 
Building  Securities  Company  were  going  to  buy  Hobbs'  business, 
and,  of  course,  they  would  owe  to  Hobbs  a  large  sum  for  the  pur- 
chase of  that  business.  What  the  amount  was  we  are  not  told. 
Hobbs  was  indebted  in  £35,000  to  the  Lands  Allotment  Com- 
pany,  and  an  arrangement  was   made  between  Hobbs  and  the 
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Lands  Allotment  Company  and  the  Building  Securities  Company, 
by  which  the  Building  Securities  Company  were  to  pay  Hobbs' 
debt  upon  condition  that  the  £35,000  should  be  invested  in  shares 
of  the  Building  Securities  Company.  In  point  of  fact,  it  was  a 
kind  of  compromise  of  the  indebtedness  of  Hobbs  to  the  Lands 
Allotment  Company.  I  do  not  know,  of  course,  what  all  the 
circumstances  were,  but  it  is  quite  possible  it  may  have  been  the 
very  best  way  of  getting  Hobbs'  debt  paid,  because  it  seems  that 
these  Building  Securities  Company  shares  were  very  valuable  at 
that  time  and  for  some  time  afterwards,  and  for  some  years  paid  a 
very  large  dividend.  I  will  not  pause  to  consider  whether  that 
was  intra  vires  of  the  Lands  Allotment  Company  or  ultra  vires, 
but  it  would  require  a  great  deal  of  argument  to  convince  me  that 
the  directors  of  a  company  like  the  Lands  Allotment  Company 
might  not  make  a  compromise  of  that  kind  if  it  was  a  compromise 
with  a  person  largely  indebted  to  their  company.  I  conceive  that 
the  directors  of  every  company  being  the  managing  agents  of  a 
trading  concern  have  considerable  authority  and  power  in  dealing 
with  outstanding  debts  due  to  the  concern,  and  it  is  quite  possible 
that  this  may  have  been  the  very  best  arrangement  that  could  have 
been  made  for  compromising  that  large  liability  of  Hobbs  to  the 
Lands  Allotment  Company.  But  I  will  assume  it  was  not,  and 
treat  this  for  the  purpose  of  argument  as  an  investment  in  shares 
of  the  Building  Securities  Company  of  £35,000,  which  were  the 
moneys  of  the  Lands  Allotment  Company.  I  am  very  clearly  of 
opinion  that  if  they  did  buy  shares  in  that  company  it  might  be 
an  act  beyond  their  powers, —  buying  them,  not,  be  it  observed,  as 
an  interim  investment  of  moneys  that  they  wanted  at 
the  time  to  invest  in  *  certain  securijbies,  but  buying  them,  [*  638] 
as  it  appears  they  did  buy  them,  as  shareholders  out  and  out 
in  this  Building  Securities  Company, — shares  which  they  intended 
to  hold  and  which  they  did  hold  for  a  very  long  time  afterwards. 
Then  comes  the  question,  what  was  the  position  of  the  directors 
who  made  an  improper  and  ultra  vires  investment  of  that  kind  ? 
Now,  case  after  case  has  decided  that  directors  of  trading  com- 
panies are  not  for  all  purposes  trustees  or  in  the  position  of 
trustees,  or  qu^si  trustees,  or  to  be  treated  as  trustees  in  every 
sense;  but  if  they  deal  with  the  funds  of  a  company,  although 
those  funds  are  not  absolutely  vested  in  them,  but  funds  which  are 
under  their  control,  and  deal  with  those  funds  in  a  manner  which 


634  CORPORATION.  —  PART  IIL 

Ho.  88.  —  In  re  LaxuIi  Allotment  Co.,  1894, 1  Ch.  688,  689. 

is  beyond  their  powers,  then  as  to  that  dealing  they  are  treated  as 
having  committed  a  breach  of  trust.  I  do  not  believe  that  there 
has  ever  been  any  deviation  from  the  language  of  the  late  Sir 
George  Jessel  in  the  case  of  In  re  Forest  of  Dean  Coal  Mining 
Company,  10  Ch.  D.  450,  453.  Sir  George  Jessel  said  this: 
"  Directors  are  called  trustees.  They  are  no  doubt  tifustees  of 
assets  which  have  come  into  their  hands,  or  which  are  under  their 
control,  but  they  are  not  trustees  of  a  debt  due  to  the  company. " 
So  that,  when  they  get  assets  of  the  company  under  their  control, 
or  into  their  hands,  and  deal  with  them  in  a  way  which  is  beyond 
the  powers  of  the  company,  they  are  liable  as  for  a  breach  of  trust 
Well,  then,  that  is  not  denied ;  but  it  is  said  that  they  are  not 
absolutely  trustees,  they  are  quasi  trustees ;  and,  being  in  that  posi- 
tion, they  do  not  come  within,  and  were  designedly  omitted  from, 
the  definition  of  trustees  in  the  Act  of  1888,  one  section  of  which 
limits  the  liability  of  trustees.  I  entirely  dissent  from  that  argu- 
ment. It  seems  to  me  the  words  used  in  the  definition  clause  of 
that  Act  —  the  1st  section  —  do  expressly  include  precisely  such 
a  case  as  a  director  dealing  with  moneys  of  the  company  in  such  a 
way  as  to  make  him  liable  as  trustee,  because  the  words  are  these : 
"  For  the  purposes  of  this  Act  the  expression  'trustee'  shall  be 
deemed  to  include  an  executor  or  administrator  and  a  trustee 
whose  trust  arises  by  construction  or  implication  of  law  as  well  as 
an  express  trustee. "     Now,  how  does  this  obligation  of  a  director 

and  trustee  arise  if  it  does  not  arise  "  by  construction 
[♦639]  *or  implication  of  law  "  ?     It  seems  to  me  that  the  words 

are  apt  to  include  that  very  case,  and  were  intended  to 
include  a  case  of  that  kind.  It  is  said  by  way  of  argument, 
**  Why  did  not  the  definition  clause  expressly  include  directors  ? " 
But  it  would  have  been  quite  wrong  to  have  included  directors, 
because  directors  are  not  always  trustees.  As  directors  they  are 
not  trustees  at  all.  They  are  only  trustees  qu6L  the  particular 
property  which  is  put  into  their  hands  or  under  their  control, 
and  which  they  have  applied  in  a  manner  which  is  beyond  the 
powers  of  the  company.  I  conceive  that  qudi  such  fund  they 
are  constructive  trustees,  or  trustees  by  implication  of  law,  and 
they  come  exactly  within  the  words  of  this  definition  in  the  Act, 
and  therefore  the  8th  section  of  the  Act,  which  applies  to  all 
persons  who  come  within  this  definition  of  trustees,  does  apply 
to  exonerate  these  directors  from  that  misapplication  of  funds 
for  which  otherwise,  I  assume,  they  would  have  been  liable. 
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But  then  it  is  said  —  and  upon  this  part  of  the  case  I  desire  to 
add  a  few  words  to  what  Lord  Justice  Lindley  has  said,  —  that  if 
that  was  so,  still  the  fact  of  this  investment  was  concealed  by  a 
fraud  of  one  of  the  directors  in  which  the  other  directors  con- 
curred, and  that  concealment  by  fraud  prevents  time  from  running 
in  favour  of  the  directors  until  the  fact  was  discovered.  Well,  I  do 
not  wish  at  all  at  present  to  express  any  decided  opinion  whether, 
if  the  fraudulent  statement  could  be  traced  to  all  these  directors, 
and  they  could  be  made  responsible  for  it,  time  would  or  would 
not  run  until  it  was  discovered.  The  ordinary  application  of  that 
doctrine  is  where  you  are  suing  people,  and  the  ground  of  your 
action  is  the  fraud  which  has  been  committed.  Then  undoubtedly 
where  the  ground  of  the  action  is  fraud  committed,  time  does  not 
begin  to  run  until  the  discovery  of  the  fraud.  That  I  quite  admit 
But  it  is  not  quite  the  same  thing  where  the  ground  of  the  action 
is  not  fraud  at  all,  but  where  the  ground  of  the  action  was,  as 
here,  a  perfectly  honest  misapplication  of  money,  —  a  misapplica- 
tion made  by  persons  who  might  not  unreasonably  believe  they 
had  power  to  do  that  which  they  were  doing,  and  which  was  not, 
as  far  as  any  one  of  them  was  concerned,  in  the  least  degree  a 
corrupt  dealing.  The  investment  of  these  moneys,  how- 
ever wrong  it  might  be  with  regard  to  the  powers  *  of  the  [*  640] 
company  as  being  beyond  those  powers,  could  in  no  sense 
be  said  to  be  a  fraud  on  the  part  of  the  particular  persons  who 
made  the  investment ;  and  I  do  not  wish  to  express  any  decided 
opinion  as  to  the  rights  of  the  shareholders  in  respect  of  that 
investment  if  the  fact  of  that  investment  had  been  fraudulently 
concealed  from  the  shareholders.  It  might  be  that  time  would  not 
begin  to  nm  until  the  discovery  of  the  facts  which  gave  them  a 
right  to  sue. 

But  the  question  is.  Is  that  fraud,  if  there  was  a  fraud,  brought 
home  so  clearly  to  these  particular  directors  whom  it  is  now  sought 
to  make  liable  as  to  bring  them  within  that  doctrine,  if  such  a 
doctrine  exists  ?  Now,  if  we  were  dealing  with  Mr.  Balfour  the 
case  would  undoubtedly  be  very  different,  because  Mr.  Balfour, 
according  to  the  evidence  before  us,  did  make  a  statement  at  a 
public  meeting  of  the  shareholders,  which  was,  whichever  view 
you  take  of  the  actual  words  used,  whether  it  was  "  estate"  or 
**  asset,  **  an  utterly  untrue  statement ;  and  if  the  action  were 
against  Mr.   Balfour,  and  it  was  said,  "  Time  did  not  begin  to 
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run  in  your  favour  until  the  untruth  of  that  statement  was  dis- 
covered by  the  shareholders,  because  that  statement  put  them  oflf 
their  guard  completely,  and  prevented  them  knowing  the  facts 
which  gave  them  a  right  to  sue  you, "  I  do  not  say  that  that  aigu- 
ment  might  not  prevail  But  we  have  not  got  Mr.  Balfour  before 
us.  The  persons  who  are  before  us  are  persons  who  were  present 
at  that  meeting,  and  it  is  sought  to  make  them  liable  because  they, 
being  present  at  that  meeting,  must  be  taken  to  have  heard  Mr. 
Balfour's  statement,  and  therefore  to  have  concurred  in  that  state- 
ment, and  thus  to  have  joined  in  misleading  the  shareholders.  I 
am  not  prepared  to  say  that  the  evidence  is  sufficient  All  the 
evidence  we  have  got  is  that  they  were  at  the  meeting.  I  have 
no  doubt  that  the  directors  at  the  time  —  all  those  directors,  at 
any  rate,  who  are  sought  to  be  charged  —  believed,  as  they  say 
they  believed,  that  this  was  a  perfectly  valid  and  proper  transac- 
tion, and  they  had  no  ground  whatever  for  concealing  it;  and  in 
order  to  bind  them  by  a  false  statement  of  this  kind  made  by  Mr. 
Balfour,  speaking  for  myself,  I  should  require  it  to  be  proved  very 

clearly  that  they  thoroughly  apprehended  the  falseness  of 
[*641]  the  statement  that  was  made,  and  ♦concurred  in  it  for  the 

purpose  of  deceiving  the  shareholders  who  were  present 
I  do  not  think  the  evidence  comes  up  to  that.  The  mere  fact  that 
they  were  present  at  the  meeting  does  not  seem  to  me  enough  to 
enable  the  Court  to  treat  them  as  having  committed  a  fraud  for  the 
purpose  of  concealing  the  actual  facts  from  the  shareholders  in 
reference  to  this  investment  in  the  shares.  Therefore,  I  think  the 
learned  Judge  was  quite  right  in  treating  them  as  absolved  from 
liability  for  this  investment  by  the  lapse  of  time  that  has  taken 
place. 

Now,  1  will  say  only  a  few  words  with  reference  to  points 
arising  on  the  second  summons,  —  namely,  the  liability  of  Mr. 
Brock  and  Mr.  Theobald,  together  with  the  two  gentlemen  who 
have  been  declared  liable,  Barnard  and  Dresser,  for  the  second 
investment  in  the  shares  of  the  Building  Securities  Company.. 
That  investment  was  not  made  till  1889,  and  therefore  six  years 
had  not  run  when  this  proceeding  was  taken  against  them  to  make 
them  liable.  The  Statute  of  Limitations,  therefore,  has  nothing 
to  do  with  that  case,  and  the  only  question  is  who  were  the  per- 
sons who  really  did  concur  in  making  that  investment,  a  thing 
beyond  the  powers  of  the  company,  and  all  the  directors  who  did 
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concur  in  that  misapplication  of  the  funds  of  the  company  to  the 
extent  of  £5200  would  be  jointly  and  severally  liable.  Barnard 
and  Dresser  were  the  persons  who  were  present  at  the  meeting  of 
the  1st  of  July,  1889,  when  it  was  resolved  to  make  this  purchase 
of  further  shares  in  the  Building  Securities  Company,  and  they 
have  been  declared  liable,  and  I  understand  there  is  no  appeal  on 
their  part  Brock  was  at  that  time,  and  had  been  for  some  time 
previously,  the  chairman  of  the  company.  He  was  not  present  at 
that  meeting ;  but  before  that  meeting  he  had  expressed  at  previous 
meetings  his  approval  of  the  holding  of  the  £35,000  of  shares  in 
the  company.  For  example,  on  the  28th  of  November,  1888,  he 
was  present  at  the  meeting  when  Mr.  George  Dibley  was  in  the 
chair,  and  said  this,  in  reply  to  a  question  by  a  correspondent: 
"  We  are  perfectly  satisfied  with  our  investment  in  these  shares. 
The  investment  pays  us  a  very  good  rate  of  interest ;  we  think  it 
would  be  unwise  at  the  present  time  to  disturb  it  *  Then  again, 
on  the  15th  of  April,  1889,  he  was  at  another  shareholder's 
meeting;  he  was  then  in  the  chair  and  he  said  this: 
"The  Building  *  Securities  Company,  £35,427  10«.,  is  an  [*642] 
item  with  which  you  are  now  becoming  familiar.  It 
represents  shares  in  a  company  which  pays  a  good  dividend." 
Now,  if  Mr.  Brock  held  those  views  as  to  the  very  advantageous 
nature  of  the  first  investment,  and  if  the  question  had  come  before 
him,  "  Shall  we  increase  our  holding  or  not  ?  "  the  great  probability 
is  that  he  would  have  concurred.  Did  he  concur  or  did  he  not  ? 
I  have  said  he  was  not  present  at  the  meeting  of  the  1st  of  July, 
1889.  He  was  present  in  October,  1889,  at  a  meeting  which  con- 
firmed the  minutes  of  the  meeting  of  the  1st  of  July,  1889,  amongst 
other  minutes,  and  then  we  have  got  that  speech  of  his  when  he 
was  in  the  chair  on  the  17th  of  April,  1890,  which  Lord  Justice 
LiNDLEY  has  read,  where  he  says,  "  We  have  increased  our  hold- 
ing in  the  Building  Securities  Company,"  and,  after  stating  that 
they  had  offered  additional  shares,  he  says,  "  We  carefully  con- 
sidered the  matter,  and  having  regard  to  the  excellent  return  on 
our  then  holding,  and  our  confidence  in  the  management  of  the 
company, "  —  that  means  the  Building  Securities  Company,  — 
**  we  deemed  it  advisable  that  we  should  exercise  our  right  of 
subscription,  and  we  have  had  no  reason  to  regret  this  decision, 
seeing  that  the  company  is  paying  an  eminently  satisfactory 
dividend  of  7  per  cent"     Observe,  this  is  said  by  a  gentleman 
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whose  language  I  have  read  before  of  high  approval  of  the  first 
investment  of  £35,000.  He  was  perfectly  satisfied  with  it, 
thought  it  a  very  good  investment,  and  thought  it  would  be 
unwise  to  sell  these  shares.  It  is  the  language  of  a  man  who,  if 
he  had  been  asked  to  concur  in  this  further  investment,  would 
most  probably,  judging  from  what  he  had  said  on  previous 
occasions,  have  concurred  without  the  least  hesitation.  Now,  can 
any  one  reading  this  speech  of  Mr.  Brock  believe  that  the  invest- 
ment was  made  without  his  concurrence  ?  I  have  listened  with 
interest  to  all  the  ingenious  arguments  of  Mr.  Marshall  Hall  on 
the  subject  of  the  editorial  "we,"  and  so  on.  But  the  editorial 
"we"  is  not  quite  the  same  thing  as  the  "  we**  of  a  director  who, 
being  at  the  time  the  chairman  of  a  company,  is  speaking  of  an 
investment  and  says,  "  We  carefully  considered  the  matter  and 
agreed  that  an  investment  ought  to  be  made. "  I  cannot  possibly 
allow  him  to  escape  under  that  extremely  ingenious  aigu- 
[*643]  ment  from  the  conclusion  to  which  *I  have  come  from 
this  statement  of  his  own,  that  he  was  one  of  the  persons 
who,  before  the  investment  was  made,  concurred  in  the  propriety  of 
making  that  investment,  carefully  considered  it,  and  agreed  that 
it  should  be  done.  That  being  so,  I  think  it  is  clear  that  he  must 
be  made  liable  together  with  Messrs.  Dresser  and  Barnard.  As  to 
Mr.  Theobald,  there  is  nothing  to  make  him  party  to  this  further 
investment  except  the  fact  that  he  was  present  at  the  meeting  of 
the  9th  of  October,  1889,  at  which,  among  other  things,  the 
minutes  of  the  meeting  of  the  1st  of  July,  1889,  were  read  and 
confirmed.  I  agree  with  Lord  Justice  Lindley  as  to  that.  I  do 
not  think  there  was  enough  in  that  circumstance  alone  to  make 
him  liable,  looking  to  the  evidence  that  he  himself  has  given;  and 
therefore  I  think  that  Mr.  Theobald  cannot  be  made  liable  as  to 
this  further  investment. 

A.  L.  Smith,  L.  J.  :  — 

My  Brethren  have  fully  covered  this  case  as  regards  the 
different  points  which  have  to  be  adjudicated  upon,  and  I  entirely 
agree  with  them,  and  have  nothing  to  add  thereto,  but  I  wish  to 
say  one  word  about  the  Trustee  Act  of  1888.  As  I  understand  the 
argument,  it  is  this :  It  is  said  that  within  the  Act  there  may  be 
an  express  trustee,  there  may  be  a  trustee  whose  trust  arises  by 
implication  of  law  (I  leave  out  "  construction  of  law"),  and  there 
may  also  be  a  tertium  quid,  and  the  tertium  quid  which  Mr. 
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Finlay  suggests  is  a  gentleman  in  a  fiduciary  position.  Now 
I  do  not  agree  with  him  at  all  as  to  this  tertium  quid,  for  it  seems 
to  me  that  the  tertium  quid  would  be  a  man  who  is  not  an  express 
trustee  or  whose  trust  arises  by  implication  of  law ;  and  therefore 
would  not  be  within  the  Act.  But  if  he  does  come  within  this 
tertium  quid,  that  is,  not  being  an  express  trustee  or  not  a  trustee 
whose  trust  arises  by  implication  of  law,  he  then  has  the  ordinary 
Statute  of  Limitations  to  rely  upon,  which  gives  him  a  defence 
after  a  lapse  of  six  years.  If,  however,  the  respondents  are 
express  trustees,  or  trustees  "  whose  trust  arises  by  implication 
of  law, "  then  they  have  the  defence  of  the  Statute  of  Limitations 
which  is  aflforded  by  this  Act  of  1888,  unless  they  are  deprived 
thereof  by  reason  of  the  three  exceptions  which  are  set  out  in 
sect  8  of  the  Act.  Therefore  it  seems  to  me,  whichever 
*  way  you  take  this  case,  the  Statute  of  Limitations  is  an  [*  644] 
available  defence  for  these  gentlemen. 

I  now  come  to  the  second  point, —  the  question  of  fraudulent 
concealment.  That  arises  under  both  statutes,  and  it  arises  upon 
the  fact  that  although  under  both  statutes  the  defendant  may,  after 
six  years,  plead  the  Statute  of  Limitations ;  yet,  if  there  had  been 
a  sufficient  fraudulent  concealment,  then  he  cannot  set  up  the 
defence  which  is  given  to  him  either  under  the  Act  of  1888  or  the 
old  Act  I  think  there  was  no  such  fraudulent  concealment  in 
the  present  case.  It  seems  to  me,  that  as  regards  this  £35,000, 
these  gentlemen  can  rely  on  the  limitations  in  the  statute  of  1888, 
inasmuch  as  they  are  gentlemen  who  were  trustees  whose  trust 
arises  by  implication  of  law. 

As  regards  the  last  gentleman,  Mr.  Brock,  I  agree  with  what 
the  Lords  Justices  have  said,  though  he  thought  he  was  acting  in 
the  best  interests  of  the  company,  he  did  that  which  was  ultra 
vires,  —  that  which  he  cannot  justify,  and,  therefore,  he  must 
be  made  liable  in  the  present  case  for  the  £5200. 

ENGLISH  NOTES. 

With  the  principal  case  may  be  contrasted  the  case  (referred  to  in 
the  argument)  of  In  re  SharpSy  Masonic,  and  General  Life  Assurance 
Company  v.  Sharpe  (C.  A.  18  Dec.  1891),  1892,  1  Ch.  154,61  L.  J.  Ch. 
193,  65  L.  T.  806,  40  W.  R.  241,  decided  upon  the  law  before  the 
Trustee  Act  1888  came  into  operation.  It  was  an  action  commenced 
by  the  liquidator  against  the  representatives  of  two  deceased  directors, 
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to  recover  payments  which  had  been  made  out  of  capital.  The  action 
was  commenced  on  the  4th  of  June  1889,  so  that  the  limitation  under 
the  Trustee  Act  1888 — which  only  applies  to  actions  commenced 
after  Ist  January  1890  —  did  not  take  effect  The  directors,  acting 
under  a  bond  fide  mistake  of  law,  had,  although  the  company  never 
made  any  profits,  made  half  yearly  payments  of  interest  to  the  share- 
holders from  1869  to  1878.  These  payments  it  was  sought  to  recover  for 
the  creditors.  The  Court  of  Appeal,  affirming  the  judgment  of  North, 
J.,  held  that  the  payment  of  interest  when  no  profits  were  made,  being 
in  effect  a  payment  out  of  capital,  was  a  misapplication  of  the  assets 
of  the  company,  and  was  ultra  vires  in  the  sense  of  being  an  act  be- 
yond any  power  which  the  company  could  confer  on  its  directors.  (See 
Trevor  v.  Whitworth,  referred  to  in  the  notes  to  Ashbury,  &c.  Company 
V.  Biche;  No.  6  of  '^Agency  "  2  E.  C.  342.)  It  was  therefore  a  breach 
of  trust;  and  in  the  then  state  of  the  law,  the  action  for  recovery  of  the 
money  could  not  be  barred  by  limitation.  The  Court  further  held  that 
the  staleuess  of  the  demand  was  in  the  circumstances  no  sufficient 
objection. 

The  10th  section  of  the  Companies  (Winding-up)  Act  1890,  under 
which  the  proceedings  in  the  principal  case  was  taken,  replaces  and 
extends  to  promoters  of  a  company  (in  course  of  winding-up),  the  sum- 
mary proceedings  for  misfeasance  of  directors  or  other  officers  of  the 
company  originally  contained  in  the  165th  section  of  the  Companies 
Act  1862.  The  cases  under  the  last- mentioned  section  of  the  Act  of 
1862  are  numerous,  and  extend  to  a  great  variety  of  acts,  all  of  which 
are  in  the  nature  of  breaches  of  the  fiduciary  duty  implied  by  the  office 
filled.     Of  these  the  following  may  suffice  as  samples:  — 

In  Stringer's  Case  (Lords  Justices  1869),  L.  R.,  4  Ch.  475,  on  a 
discussion  of  the  earlier  cases  in  some  of  which  a  narrower  construc- 
tion was  put  upon  the  section,  it  is  laid  down  in  effect  that  the  Court 
has  jurisdiction  under  the  section  in  every  case  where  a  bill  in  Chan- 
cery might  have  been  filed  (or  action  brought)  by  the  liquidator  on 
behalf  of  the  company  to  impeach  the  conduct  of  the  directors  for 
breaches  of  duty  causing  loss  of  assets  to  the  company.  And  con- 
versely it  has  been  held  by  Bacon,  V.  C,  in  Nant-y-Glo  and  Blaina 
Iron  Works  Company  v.  Grave  (1878),  12  Ch.  D.  728,  38  L.  T.  345, 
26  W.  E.  504,  that  the  remedy  by  action  was  co-extensive  with  that 
under  the  summary  proceeding  under  the  Act. 

There  are  numerous  cases  in  which  directors  have  been  ordered  to 
refund  dividends  and  bonuses  improperly  declared  and  paid  out  of 
capital :  National  Funds  Assurance  Company  (1878),  10  Ch.  D.  118, 
48  L.  J.  Ch.  163,  39  L.  T.  420,  27  W.  E.  302;  Alexandra  Palace  Com- 
pany (1882),  21  Ch.  D.  149,  61  L.  J.  Ch.  665,  46  L.  T.  730,  30  W.  B, 
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771;  In  re  Exchange  Banking  Company y  Fllteroft^s  Case  (1882),  21 
Ch.  D.  519,  62  L.  J.  Ch.  217,  48  L.  T.  86,  31  W.  R.  174;  Oxford  Bene- 
fit  Building  Society  (1886),  35  Ch.  D.  502,  56  L.  J.  Ch.  98,  55  L.  T. 
598,  35  W.  R.  116;  Leeds  Estate  Building  Company  v.  Shepherd 
(1887),  36  Ch.  D.  787,  57  L.  J.  Ch.  46,  57  L.  T.  684,  36  W.  R.  322. 
Compare  In  reDenham  (Chitty,  J.,  1883),  25  Ch.  D.  752,  50  L.  T.  523, 
32  W.  R.  487,  where  the  Judge  came  to  the  conclusion  that  the  director 
in  question  was  not  in  fact  guilty  of  either  fraud  or  negligence. 

The  directors  authorising  the  payments  are  jointly  and  severally 
liable  (Flitcroffs  Case,  supra)  ;  and  such  payments  are  ultra  vires  in 
the  sense  that  they  cannot  be  authorised  or  ratified  by  the  company 
(Flitcrofts^  Case,  supra^  and  see  Notes  to  Ashbury,  &c.  Company  v. 
Biche;  No.  6  of  *' Agency,"  2  R.  C.  342  et  seq,).  In  connection  with 
these  cases  should  be  noted  the  important  decision  of  the  Court  of 
Appeal  in  Vemer  v.  General  and  Commercial  Investment  Trust  (C.  A. 
7  April,  1894),  1894,  2  Ch.  239,  63  L.  J.  Ch.  456,  70  L.  T.  516,  which 
raised  the  broad  question  whether  a  limited  company  which  has  lost 
part  of  its  capital  can  lawfully  declare  or  pay  a  dividend  without  first 
making  good  the  capital  which  has  been  lost.  It  was  decided  by  Stir- 
Lixo,  J.,  and  the  Court  of  Appeal  that,  as  a  general  rule  they  could  do 
so;  and  in  the  case  in  point  (although  the  losses  had  been  occasioned 
by  speculative  investments  which,  however,  were  within  the  express 
powers  of  the  company)  the  Court  of  Appeal  affirmed  the  judgment  of 
Stirling,  J.,  refusing  to  grant  an  injunction  against  the  payment 
of  the  dividend. 

A  promoter,  acting  in  the  interests  of  the  vendor,  entered  into  a 
secret  agreement  with  A.,  in  order  to  induce  him  to  become  a  director, 
to  buy  back  at  par  at  any  time  when  required  the  shares  which  A.  was 
bound  to  take  up  to  qualify.  A.  having  become  a  director,  and  having 
duly  qualified,  received  back  from  the  promoter  the  price  of  the  shares 
at  a  time  when  they  had  become  valueless:  —  Held  by  the  Court  of 
Appeal  (reversing  the  decision  of  Kekewich,  J.,)  that  A.  was  guilty 
of  a  misfeasance  under  section  165  of  the  Companies  Act  1862,  in 
accepting  a  secret  indemnity  from  a  promoter,  and  that  he  was  ac- 
countable to  the  company  for  the  value  of  that  indemnity,  which  in 
this  case  was  the  price  of  the  shares  at  par.  In  re  North  Australian 
Territory  Company,  Archer's  Case  (C.  A.  1891),  1892,  1  Ch.  322,  61 
J.  Ch.  129,  65  L.  T.  800,  40  W.  R.  212. 

To  make  directors  liable  for  misfeasance  or  breach  of  trust  in  rela- 
tion to  the  company  on  the  ground  of  negligence  in  performing  an  act 
which  is  within  their  powers,  it  must  be  shown  that  they  did  not  really 
and  bond  fide  exercise  their  judgment  and  discretion  in  the  matter  as 
agents  of  the  company.     In  re  New  Mashonaland  Exploration  Com- 
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pany  (1892),  1892,  3  Ch.  577,  61  L.  J.  Ch.  617,  67  L.  T.  90,  41  W. 
R.  75. 

The  London  Trust  Company  v.  Mackenzie  (1893),  62  L.  J.  Ch.  870, 
68  L.  T.  380,  was  an  action  by  a  company  against  directors  for  having 
incurred  loss  by  breach  of  duty  in  issuing  certain  shares  and  debentures 
without  consideration.  Mr.  Justice  Wright  held  that  these  directors 
were  liable  to  indemnify  the  company  against  loss  by  the  issue  of  the 
shares  as  fully  paid. 

Under  the  Act  of  1890,  where  two  joint  promoters,  A.  and  B.,  were 
to  receive  £600  each  in  shares,  nominally  as  the  purchase  money  of 
their  interest  as  lessees,  — this  interest  being  fictitious — but  really  as 
promotion,  money;  on  the  application  in  the  name  of  the  liquidator, 
A.  was  ordered  to  pay  to  the  company  the  two  sums  of  £600  each  in 
respect  of  the  shares  received  by  him  and  B.  respectively.  In  re  West- 
moreland Green  and  Blue  Slate  Company,  Bland^s  Case  (C.  A.  1893), 
1893,  2  Ch.  612,  62  L.  J.  Ch.  975,  69  L.  T.  700. 

Another  case  of  a  promoter  and  director  being  ordered  to  refund  a 
secret  profit  on  a  purchase  is  Re  George  Newman  (C.  A.  14  March, 
1895),  11  Times  L.  R.  292.  The  only  difficulty  in  the  case  w^as  to 
unravel  the  transactions  so  as  to  show  that  a  profit  had  been  made  to 
the  detriment  of  the  capital  assets  of  the  company. 

An  auditor  of  a  Banking  Company  whose  auditors  are  appointed  in 
pursuance  of  section  7  of  the  Companies  Act  1879,  is  an  officer  of  the 
company  within  the  meaning  of  section  10  of  the  Winding-up  Act  of 
1890;  and  so  is  liable  for  dividends  paid  out  of  capital  by  reason  of 
his  breach  of  duty  in  reporting  a  profit  where  there  was  none.  Re 
London  and  General  Bank  (C.  A.  30  April,  1895),  11  Times  L.  R.  374. 

AMERICAN  NOTES. 

There  was  an  attempt  in  Cornell  v.  Roach,  101  New  York,  373,  by  trustees 
of  a  company  to  plead  the  Statute  of  Limitations,  but  it  was  held  technically 
defective. 

Mr.  Beach  says  (1  Private  Corporation,  sect.  240)  :  "  It  is  by  no  means  a 
well-settled  point  what  is  the  precise  relation  which  directors  sustain  toward 
stockholders.  They  are  undoubtedly  said  by  many  authorities  to  be  trustees, 
but  this  is  to  be  taken  only  in  a  general  sense,  as  the  term  is  applied  to  any 
agent  or  bailee  intrusted  with  the  care  and  management  of  the  property  of 
another.  It  is  certain  that  they  are  not  technical  trustees.  They  can  only  be 
regarded  as  mandataries,  persons  w^ho  have  gratuitously  undertaken  to  perform 
certain  duties.  Spering's  Appeal,  71  Pennsylvania  State,  11.  But  whether  a 
director  w  to  be  called  a  trustee  or  not  in  the  strict  sense  of  the  word,  there 
can  be  no  doubt  that  his  character  is  fiduciary,  being  intrusted  by  others  with 
powers  which  are  to  be  executed  for  the  common  and  general  interests  of  the 
corporation."    Citing  Eoyle  v.  PlaUsburgA  J'c.  R.  Co,,  54  New  York,  314;  Euro- 
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pean,  ^c,  R,  Co.  v.  Poor,  59  Maine,  277.  They  are  "  trustees  for  the  benefit  of 
corporate  creditors  also."  Thomas  v.  Sweety  37  Kansas,  183 ;  Wilkinson  v. 
Bauerle,  41  New  Jersey  Equity,  635 ;  Goodin  v.  Cincinnati,  Sfc,  Co,,  18  Ohio 
State,  169;  Delano  v.  Case,  121  Illinois,  247;  2  Am.  St.  Rep.  81;  Olneyy, 
Conanicut  Land  Co,,  16  Rhode  Island,  597. 

Directors  "  occupy  a  fiduciary  relation  toward  the  stockholders,  and  are 
treated  by  courts  of  equity  as  tj-ustees  for  them,"  3  Thompson  on  Corporations, 
sect.  4009,  citing  Robinson  v.  Smith,  3  Paige  Chancery  (New  York),  222 ;  24  Am. 
Dec.  212;  Cooky,  Berlin  Mill  Co,,  43  Wisconsin,  433;  Simons  v.  Vulcan  Oil 
Sf  M,  Co,,  61  Pennsylvania  State,  202;  100  Am.  Dec.  628;  Hale  v.  Republican 
R,  B,  Co,,  8  Kansas,  466 ;  Chouteau  v.  Allen,  70  Missouri,  290 ;  Koehler  v.  Black 
R,,  §-c.  Co,  2  Black  (U.  S.  Sup.  ct.),  715.  "  It  is  sometimes  said  that  they  are 
trustees /or  the  corporation ;  but  it  must  be  remembered  that  we  are  now  deal- 
ing with  a  doctrine  of  Courts  of  equity,  which  looks  through  the  form  and  into 
the  substance  of  things,  and  hence  it  is  more  accurate  to  regard  them  as  trus- 
tees for  the  body  of  shareholders,  by  whom  they  are  elected,  than  to  regard 
them  as  trustees  for  the  artificial  body,  which  really  consists  of  its  share- 
holders, only  when  acting  within  their  powers  through  the  board  of  directors." 
3  Thompson  on  Corporations,  sect.  4009.  See  also  Pearson  v.  Concord  R,  Corp,, 
62  New  Hampshire,  537 ;  13  Am.  St.  Rep.  590 ;  Sweeney  v.  Grape  Sugar  Co,, 
30  West  Virginia,  443 ;  8  Am.  St.  Rep.  88 ;  Farmers'  Bank  v.  Downey,  53 
California,  466 ;  31  Am.  Rep.  62 ;  Hoffman,  Sfc.  Co,  v.  Cumberland,  ffc.  Co,, 
16  Maryland,  456;  77  Am.  Dec.  311;  Bank  v.  Hill,  56  Maine,  385;  96  Am. 
Dec.  470. 

In  Ellis  V.  Ward,  137  Illinois,  509,  the  Court  held  that  the  directors  of  a 
corporation  are  trustees  of  an  express  trust,  within  the  principle  that  the  Stat- 
ute of  Limitations  does  not  run  between  a  trustee  and  his  cestui  que  trust,  in 
the  case  of  express  or  direct  trusts,  so  that  the  statute  presents  no  bar  to  a 
suit  in  equity  by  a  receiver  of  a  corporation  to  hold  its  directors  liable  for  mis- 
appropriation of  its  assets.  "  And  this  seems  to  be  the  correct  view,"  says 
Judge  Thompson  (3  Corporations,  sect.  4128),  "for  clearly  the  mass  of  de- 
cisions, holding  that  the  directors  are  trustees  in  equity  for  the  corporation 
and  the  shareholders,  proceed  upon  no  other  conception  than  that  they  are 
trustees  of  an  express  or  direct  trust,"  &c.  To  the  contrary  of  this  view,  and 
holding  that  the  trust  is  not  such  an  one  as  takes  the  case  out  of  the  statute, 
are  Williams  v.  Halliard,  38  New  Jersey  Equity,  373 ;  Spering's  Appeal,  71 
Pennsylvania  State,  11;  10  Am.  Rep.  684.  In  Wallace  v.  Lincoln  Savings 
Bank,  89  Tennessee,  630 ;  24  Am.  St.  Rep.  625,  such  a  suit  was  held  barred 
by  the  statute,  as  a  suit  on  contract,  the  relation  of  director  to  corporation 
implying  a  contract  to  exercise  diligence,  and  the  shareholder  having  no 
remedy  where  the  corporation  had  none. 
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Section  IV.  —  Capital 

No.  33.  — OOEEGUM  GOLD  MINING  COMPANY  OF 
INDIA  V.  EOPEE. 

(H.  L.  1892.) 

RULE. 

A  COMPANY  limited  by  shares,  formed  and  registered 
under  the  Companies  Acts,  has  no  power  to  issue  shares  as 
fully  paid  up,  for  a  money  consideration  less  than  their 
nominal  value. 

Ooreg^nm  Oold  Mining  Company  of  India  v.  Eoper. 
Walroth  v.  Boper. 

1892  A.  C.  125-149  (s.  c.  61  L.  J.  Ch.  337;  66  L.  T.  427;  41  W.  R.  90). 

Company.  —  Issue  of  Shares  at  a  Discount,  —  Ultra  tires, 

[125]  The  memorandum  of  association  of  a  corporation  registered  under  the 
Act  of  1862  stated  that  the  capital  of  the  company  was  £125,000  divided 
into  125,000  shares  of  £l  each,  and  that  the  shares  of  which  the  original  or 
increased  capital  might  consist  might  he  divided  into  different  classes  and  issued 
with  such  preference,  privilege,  or  guarantee  as  the  company  might  direct. 
The  company  being  in  want  of  money  and  the  original  shares  being  at  a  great 
discount,  the  directors  in  accordance  with  resolutions  duly  passed  issued  prefer- 
ence shares  of  £l  each  with  15s,  credited  as  paid,  leaving  a  liability  of  only  5s. 
per  share.  A  contract  to  this  effect  was  registered  under  the  Companies  Act  1 86  7, 
8.  25.  The  transaction  was  bond  fide  and  for  the  benefit  of  the  company.  In  an 
action  by  an  ordinary  shareholder  to  test  the  validity  of  the  issue :  — 

Held^  affirming  the  decision  of  the  Court  of  Appeal,  that  reading  the  Compa- 
nies Acta  of  1862  and  1867  together  the  issue  was  beyond  the  powers  of  the 
company,  and  that  the  preference  shares,  so  far  as  the  same  were  held  by  original 
allottees,  were  held  subject  to  the  liability  of  the  holder  to  pay  to  the  company 
in  cash  the  full  amount  unpaid  on  the  shares. 

Lord  Herschell  would  have  held  (had  the  point  been  insisted  on  at  the 

[•1 26]  bar)  that  the  company  were  not  entitled  to  call  upon  the  preference  ♦share 

holders  for  any  further  payment  beyond  that  agreed  upon,  except  in  the 

case  of  a  winding-up,  and  then  only  so  far  as  necessary  for  the  discharge  of  the 

obligations  of  the  company  and  the  costs  of  the  winding-up. 

These  were  consolidated  appeals  from  an  order  of  the  Court  of 
Appeal,  and  raised  the  same  question. 
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The  following   statement  of   the  facts   (certain   formal   parts 
excepted)  is  taken  from  the  judgment  of  Lord  Herschell:  — 

The  Ooregum  Gold  Mining  Company,  Limited,  was  incorporated 
in  October,  1880,  under  the  Joint  Stock  Companies  Acts,  1862  to 
1880.  The  statement  contained  in  the  memorandum  of  associa- 
tion with  reference  to  the  capital  of  the  company  was  as  follows : 
—  "  The  capital  of  the  company  is  £125,000,  divided  into  125,000 
shares  of  £1  each,  and  the  shares  of  which  the  original  or  increased 
capital  may  consist  may  be  divided  into  dififerent  classes  and  issued 
with  such  preference,  privilege,  guarantee,  or  condition  as  the  com- 
pany may  direct "  ^  Forty  thousand  of  the  shares  were  allotted  to 
the  vendors  to  the  company,  the  residue  were  issued  to  the  public, 
and  the  full  amount  paid  thereon.  The  operations  of  the  company 
were  not,  in  the  first  instance,  successful,  and  a  winding-up  order 
was  obtained.  An  application  was  subsequently  made  to  the 
Court  for  an  order  to  stay  the  winding-up,  with  a  view  to  the 
introduction  of  fresh  capital  and  a  resumption  of  mining 
operations,  and  an  order  was  made  *  accordingly.  In  pur-  [*  127] 
suance  of  this  policy  an  extraordinary  general  meeting  of 
the  company  was  summoned  in  1885,  at  which  it  was  resolved  that 
the  capital  should  be  increased  by  the  issue  of  120,000  preference 
shares  of  £1  each,  to  be  credited  in  the  capital  and  books  of  the 
company  as  having  the  sum  of  155.  per  share  paid  thereon,  such 
preference  shares  carrying  the  right  to  a  non -cumulative  preference 
dividend  up  to  10  per  cent,  on  the  nominal  amount  of  such  prefer- 
ence capital  out  of  the  profits  of  the  undertaking  each  year,  and 
to  equal  participation  (share  per  share)  with  the  ordinary  shares 

1  The  following  articles  of  association  sions  or  conditions,  and  generally  on  such 

were  referred  to  in  argument :  —  terms  as  the  company  by  special  resola- 

Art.  8  :  The  company  may  from  time  tions  passed  and  confirmed  at  the  respec- 

totime,  whether  all  the  shares  for  the  time  tive  meetings,  authorizing  such  increase, 

being  authorized  shall  have  been  issued  or  may  direct ;  or  if  and  so  far  as  no  such 

not,  by  special  resolution,  modify  the  con-  special  direction  is  given,  as  the  board 

ditions  contained  in  its  memorandum  of  may  think  expedient, 
association,  so  as  to  increase  its  capital  by         Art.  30 :   The  directors  may  decline  to 

the  issue  of  new  shares,  such  aggregate  register  any  transfer  of  shares  made  by  a 

increase  to  be  of  such  amount,  and  to  be  member  to  any  person  not  approved  by 

divided   into  shares   of  such   respective  them.    But  this  article  shall  not  extend 

amounts  issued  either  whoUy  or  partially  to  shares  fully  paid  up  or  issued  as  fully 

with  or  without  any  such  guarantee  or  paid  up. 

right  of  preference,  whether  in  respect  of         Art.  112 :  The  directors  may,  with  the 
dividend  or  of  repayment  of  capital,  or  sanction  of  the  company  in  general  meet- 
both,  or  with  or  without  any  such  other  ing,  declare  a  dividend  to  be  paid  to  the 
special    right<t,   privileges,   priorities,  or  members  in  proportion  to  their  shares, 
advantages,  or  subject  to  any  such  provi- 
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in  such  further  profits  as  should  remain  for  distribution  each  year 
after  the  payment  of  the  above  10  per  cent  preference  dividend. 
The  special  resolution  so  passed  was  duly  confirmed.  At  this  time 
the  market  value  of  the  ordinary  shares  was  only  2s.  6c?.  per  share. 
Upwards  of  100,000  of  these  preference  shares  were  allotted, 
with  15s.  credited  as  paid  thereon.  Prior  to  the  actual  allotment 
an  agreement  was  entered  into  between  the  company,  of  the  one 
part,  and  an  agent  or  trustee  for  the  several  persons  whose  names 
were  entered  in  the  schedule  thereto,  of  the  other  part,  whereby, 
after  reciting  the  agreement  to  issue  the  shares  at  a  discount  of 
15s.  per  share,  and  that  Is.  had  been  paid  on  allotment,  it  was 
agreed  that  the  shares  to  be  allotted  should  be  held  as  shares  on 
which  16s.  per  share  had  been  paid,  and  should  be  subject  and 
liable  to  further  payment  of  4s.  per  share,  and  no  more,  and  the 
company  thereby  undertook  to  cause  the  agreement  to  be  registered 
at  the  Joint  Stock  Registration  OflBce,  pursuant  to  the  Companies 
Act,  1867,  before  the  issue  of  the  shares.  The  agreement  was 
duly  filed  accordingly.  The  capital  raised  by  means  of  the  issue 
of  the  preference  shares  sufficed  to  discharge  the  obligations  of  the 
company,  to  extricate  it  from  its  difficulties,  and  to  give  it  a  new 
start.  Gold  to  a  considerable  amount  was  shortly  afterwards 
raised  from  the  mines,  and  the  company  has  since  been  pros- 
perous, the  market  value  of  the  ordinary  shares  having  risen  to 
about  40s. 

In  February,  1889,  the  respondent,  George  Eoper,  purchased  on 
the  Stock  Exchange  and  paid  for  ten  fully  paid-up  ordinary  shares 
in   the   company.     On   the   15  th   of  July   following,   on   behalf 

of  himself  and  the  other  ordinary  shareholders,  Eoper 
[*128]  *  brought  this  action  against  the  company  and  AVallroth 

(as  an  original  allottee  of  the  preference  shares,  and  as 
representing  the  other  original  allottees)  to  have  it  declared 
that  the  issue  by  the  company  of  the  120,000  preferred  shares, 
at  a  discount  of  15s.  per  share,  was  xcHra  vireSy  and  to  have  the 
register  rectified  accordingly  and  other  consequent  relief  granted. 
The  statement  of  claim  contained  the  allegation  that  the  company 
had,  in  1889,  issued  debentures  to  the  amount  of  £20,000,  which 
were  charged  on  all  the  property  of  the  company,  and  which  were 
then  out-standing.  It  further  alleged  as  follows :  "  The  defend- 
ant company  had  no  power  to  issue  the  said  preferred  shares  at 
a  discount,  and  the  entry  of  the  preferred  shares  in  the  register 
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book  as  fully  paid-up  should  be  rectified.  The  said  preferred 
shares  are  now  quoted  on  the  Stock  Exchange  at  a  premium,  and 
if  the  said  entry  is  rectified,  the  ordinary  shares  will  benefit 
thereby,  and  the  155.  unpaid  on  the  preferred  shares  will  be 
available  for  paying  off  the  said  debentures  as  and  when  they 
fall  dua" 

North,  J.,  upon  the  authority  of  I71  re  Almada  and  Tirito 
Company,  38  Ch.  D.  415 ;  57  L.  J.  Ch.  706,  without  argument 
made  an  order  declaring  that  the  issue  of  the  preferred  shares 
of  £1  each  at  a  discount  of  15s.  per  share  was  beyond  the  powers 
of  the  company,  and  that  the  said  shares  so  far  as  the  same  were 
held  by  Wallroth  or  by  original  allottees  represented  by  him  were 
held  subject  to  the  liability  of  the  holders  to  pay  to  the  company 
in  cash  so  much  of  the  £1  per  share  as  had  not  been  paid  on  the 
same;  and  ordering  that  the  company  do  rectify  the  register  in 
accordance  with  the  above  declaration.  This  order  was  aflSrmed 
by  the  Court  of  Appeal  without  argument  Against  these  orders 
appeals  were  brought  by  the  company  and  by  Wallroth. 

1891,  July  28,  30.  Sir  Horace  Davey,  Q.  C,  (Grosvenor  Woods 
with  him),  for  the  company,  and 

Rigby,  Q.  C.  (Bramwell  Davis  with  him),  for  Wallroth :  — 

These  consolidated  appeals  raise  the  same  question,  viz.,  whe- 
ther a  limited  company  registered  under  the  Companies 
♦Acts  of  1862  and  1867  can  issue  shares  as  fully  paid  [*129] 
up  upon  which  a  less  sum  than  the  nominal  value  has 
been  paid ;  in  other  words,  whether  the  decision  in  the  Court  of 
Appeal  in  In  re  Almada  and  Tirito  Company,  38  Ch.  D.  415 ; 
57  L.  J.  Ch.  706,  was  right  There  is  no  question  in  the  present 
case  as  to  the  hona  fides  of  the  transaction,  and  the  issue  was 
sanctioned  both  by  the  memorandum  of  association  and  the 
articles.  Art.  8  specially  provided  for  such  an  issue.  The  only 
dispute  is  as  to  the  issue  being  prohibited  by  the  Companies 
Acts.  This  company  was  in  difficulties :  money  was  wanted ; 
unless  a  large  sum  could  be  raised  the  undertaking  must  fail 
and  the  company  be  wound  up.  No  other  means  of  raising  money 
were  available  except  the  issue  of  shares  at  a  discount  so  as  to 
place  the  new  holders  on  the  same  footing  as  the  old.  A  com- 
mercial company  may  do  in  the  furtherance  of  its  legitimate 
objects  anything  which  is  not  prohibited,  and  there  is  no  intrinsic 
impropriety  in  such  a  transaction  as  the  present,  either  under  the 
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general  law  of  partnership  or  under  the  Companies  Acts.  Sect. 
7  of  the  Act  of  1862  contemplates  the  liability  of  the  members 
being  limited  either  to  the  amount  unpaid  on  the  shares,  or  to 
such  amount  as  the  members  may  undertake  by  the  memorandum 
of  association  to  contribute  to  the  assets  in  the  event  of  a  winding- 
up.  Sect.  8  provides  that  the  memorandum  of  association,  shall 
contain  (inter  alia)  "  the  amount  of  capital  with  which  the  com- 
pany proposes  to  be  registered  divided  into  shares  of  a  certain 
fixed  amount.  "  The  capital"  there  means  the  nominal,  not  the 
real,  capital.  And  so  in  the  memorandum  of  association,  *'  The 
capital  of  the  company  is  £125,000,  divided  into  125,000  shares 
of  £1  each,"  means  the  nominal  capital  not  the  real  capital. 
What  is  meant  is  that  £125,000  is  the  limit;  not  that  there 
must  be  £125,000;  for  the  whole  may  never  be  paid  up.  In 
many  cases,  probably  in  most,  a  company  does  not  issue  the 
whole  of  its  capital.  Sect  12  empowers  the  company  to  raise 
new  shares,  and  it  may  be  that  in  such  a  company  as  this  new 
shares  may  be  issued  at  a  discount  though  the  original  shares 
could  not  be  so  issued.  Sect  25  of  the  Act  of  1862  seems  dis- 
tinctly to  recognise  that  the  liability  need  not  of  neces- 
[*  130]  sity  extend  to  the  whole  amount  *  actually  unpaid,  for  it 
requires  to  be  entered  on  the  register  among  other  particu- 
lars, "  the  amount  paid  or  agreed  to  be  considered  as  paid  on  the 
shares  of  each  member.  *  So  far  there  is  certainly  no  prohibition 
on  the  issue  of  shares  at  a  discount  But  it  is  said  there  is  an 
implied  prohibition  in  sect.  38  which  enacts  that  no  contribution 
shall  be  required  from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares.  That  fixes  the  maximum  liability.  What 
is  there  to  imply  that  it  shall  also  be  the  minimum  ?  Moreover 
it  has  frequently  been  held  that  shares  may  be  allotted  as  fully 
paid  up  in  respect  of  property  or  goods  acquired  by  the  company. 
And  sect  25  of  the  Act  of  1867  says  in  effect  that  "  no  contract  by 
which  shares  shall  be  considered  as  duly  paid  up  when  they  are 
not  in  fact  paid  up  shall  be  valid  unless  it  be  registered ;  and  that 
when  there  is  no  such  registered  contract  the  shares  are  to  be  pay- 
able in  cash.  *  This  was  the  view  of  Lord  Blackburx  in  Burk^ 
inshaw  v.  Xicolls,  3  App.  Cas.  1004,  1015;  48  L.  J.  Ch.  179. 
The  decision  in  that  case  and  the  reasoning  of  Lord  Cairxs  and 
of  the  other  Lords  are  inconsistent  with  the  view  that  the  Acts 
prohibit  such  a  transaction  as  the  present     So  is  the  decision  in 
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Waterhouse  v.  Jamieson,  L.  R ,  2  H.  L. ,  Sc.  29.  Shares  at  a  dis- 
count may  be  allotted  as  fully  paid  up  in  payment  of  land,  goods 
or  the  loan  of  money  from  a  bank.  And  why  not  to  a  new  share- 
holder? The  principle  is  the  same.  The  same  thing  might  have 
been  done  in  another  form  by  issuing  55.  shares  fully  paid  with 
a  right  to  a  larger  dividend.  The  bargain  is  not  nudum  pactum  : 
it  is  not  like  the  case  of  a  debtor  for  £20  satisfying  his  debt  by 
paying  £15.  There  is  no  antecedent  liability  to  pay  anything 
more  than  the  5s.  Nor  does  the  memorandum  of  association 
create  an  inextinguishable  liability  to  pay  20s.  For  if  so  how 
could  a  company  be  estopped  (as  it  may  be  in  certain  cases)  from 
denying  that  the  shares  are  fully  paid  up  ? 

With  regard  to  the  issue  of  new  shares  at  a  discount  the  Legis- 
lature would  seem  to  have  authorised  it  by  sects.  56  and  60  of  the 
Companies  Clauses  Consolidation  Act  1845  (8  &  9  Vict  c.  16). 
Then  came  the  Companies  Clauses  Act  1863  (26  &  27  Vict  c. 
118)  which  by  sect  21  empowered  the  issue  of  new  shares,  "  but 
so  that  not  less  than  the  full  nominal  amount  of  any 
*  share  or  portion  of  stock  be  payable  or  paid  in  respect  [*  131] 
thereof. "  Those  prohibitory  words  were  repealed  by  sect 
5  of  the  Companies  Clauses  Act,  1869  (32  &  33  Vict  c.  48).  And 
there  is  no  difference  between  the  language  of  the  Companies 
Clauses  Act,  1863,  and  the  language  of  Table  A,  Arts,  26,  27,  in 
the  Schedule  to  the  Act  of  1826,  with  reference  to  the  issue 
of  new  shares. 

[The  following  cases  were  also  referred  to :  Spargo's  Case,  L.  R , 
8  Ch.  407 ;  42  L.  J.  Ch.  488 ;  Anderson's  Case,  7  Ch.  D.  75 ; 
47  L.  J.  Ch.  273;  In  re  Gold  Company,  11  Ch.  D.  701 ;  48  L.  J. 
Ch.  28;  In  re  Flaskynaston  Tube  Company,  23  Ch.  D.  543;  In 
re  Ince  Hall  Rolling  Mills  Company,  23  Ch.  D.  545,  n.  ;  In  re 
Addlestone  Lmoleum  Company,  37  Ch.  D.  191 ;  57  L.  J.  Ch. 
249.] 

Cozens-Hardy,  Q.  C. .  and  Mulligan  for  Eoper :  — 

The  liability  of  a  shareholder  in  these  companies  is  unlimited 
except  so  far  as  it  is  limited  by  statute.  And  in  this  case  there 
is  nothing  in  the  memorandum  of  association  nor  in  the  articles 
limiting  the  liability.  The  memorandum  fixed  the  capital  of  the 
company  at  £125,000,  divided  into  125,000  shares  of  £1  each. 
That  was  in  accordance  with  sect  8  of  the  Act  of  1862.  It 
would  entirely  frustrate  the  meaning  of  the  memorandum  and  of 
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that  section  if  the  company  could  by  resolution  alter  the  amount 
to  be  paid  on  each  share.  The  limit  to  the  liability  is  fixed  by 
the  memorandum  at  £1 :  a  resolution  of  the  company  is  not  part 
of  the  memorandum  and  cannot  vary  its  effect  Sect  7  of  the  Act 
of  1862  says  that  the  liability  may  be  limited  by  the  memoran- 
dum, —  that  means  that  it  cannot  be  limited  in  any  other  way, 
and  the  Act  must  be  strictly  followed.  See  the  observations  of 
Lord  Selborne  in  Dent's  Case,  L.  R ,  8  Ch.  768,  775 ;  42  L.  J.  Ch. 
827,  and  FothergiWs  Case,  L.  R,  8  Ch.  270;  42  L.  J.  Ch.  481. 
Sects.  8  and  38  of  the  Act  of  1862  must  be  read  together,  and  mean 
that  every  shareholder  shall  pay  or  become  liable  for  the  full  nom- 
inal value  of  the  shares  he  holds.  **  The  amount,  if  any,  unpaid  " 
refers  to  tlie  fixed  amount  of  the  shares  into  which  the  capital  is 
divided  by  the  memorandum.  It  is  no  answer  to  say  that  sect.  25 
of  the  Act  of  1867  permits  shares  to  be  issued  at  a  discount 
in  payment  of  land  or  goods,  provided  the  contract 
[*  132]  *  is  registered.  The  policy  of  the  Acts  is  that  shares  must 
be  paid  for  in  meal  or  in  malt,  either  in  cash  or  in  some- 
thing equivalent  in  value  to  the  company.  In  the  present  case 
tlie  preference  shareholders  have  given  no  equivalent  in  value  for 
the  imi^iid  15s.  They  have  obtained  £1  shares  by  payment  of  or 
by  incurring  the  liability  to  pay  5s.  only.  Such  transactions 
may  be  (as  in  the  present  case)  perfectly  bond  fide,  but  they  are 
obviously  oj^en  to  great  abuse,  and  the  Legislature  must  not  be 
taken  to  have  sanctioned  them  except  upon  the  clearest  language. 
The  conditions  under  which  a  company  may  reduce  its  capital  are 
carefully  prescribed  by  sects.  9-20  of  the  Act  of  1867  and  are  not 
consistent  with  the  principle  contended  for  by  the  appellants. 
The  amount  of  capital  was  intended  by  the  Legislature  to  be 
definite,  not  indefinite  as  it  would  be  if  the  directors  had  the  power 
of  issuing  shares  at  a  discount  The  app-ellants'  argument  niiis 
counter  to  the  principle  of  Trevor  v.  Uli  it  worth,  12  App.  Ca& 
409 ;  57  L.  J.  Ch.  28,  where  this  House  held  that  a  company  can- 
not purehase  its  own  shares. 

[They  also  referred  to  Li  re  Dronjiyld  Sillst.^ne  Coal  C,  t  ivijiy, 
17  Ch-R  76:  50  L.  J.  CL  387;  £x  pjrte  SanJ,;?.  42  Ch.  D. 
98;  58  L  J.  Ch.  504;  Andrtss'  Casf,  8  Ch.  D.  126;  A7^^.;i-  v. 
East  India  ComjKmi/  for  Explomtion  and  Jfining,  ZiJKuVtf,  16 
Scotch  Sess.  Casv  4th  Series,  271.] 

Sir  Horace  Davey,  Q.  C,  in  reply:  — 
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If  the  respondents'  argument  be  right  it  must  be  ultra  vires  to 
issue  shares  at  a  premium,  — eg.,  £1  shares  at  25s.,  10s.  paid, 
leaving  155.  unpaid.  Yet  this  is  common  practice.  The  argu- 
ment that  money  required  for  machinery  and  plant  may  be  ob- 
tained by  shares  issued  at  a  discount,  but  that  the  working  capital 
of  the  company  may  not  be  so  obtained,  is  unreasonable  and  con- 
trary to  the  practice  and  business  habits  of  mankind.  Excluding 
fraud  or  misrepresentation  there  is  no  objection  to  such  a  bargain 
as  the  present  Fresh  capital  was  absolutely  necessary.  It  could 
not  be  obtained  on  better  terms ;  it  saved  the  company  and  turned 
impending  ruin  into  success.  Is  not  that  a  good  con- 
sideration ?  Is  it  not  •*  meal  or  malt  ? "  The  *  value  of  [*  133] 
the  shares  to  the  company  was  what  could  be  got  for  them 
in  the  market 

[He  also  referred  to  RamwelVs  Case,  29  W.  R  882 ;  and  PelVs 
Case,  L.  R,  5  Ch.  11;  39  L.  J.  Ch.  120.] 

The  House  took  time  for  consideration. 

1892,  March  14.     Lord  Halsbury,  L.  C.  — 

My  Lords,  the  question  in  this  case  has  been  more  or  less  in 
debate  since  1883,  when  Chitty,  J. ,  decided  that  a  company  limited 
by  shares  was  not  prohibited  by  law  from  issuing  its  shares  at  a 
discount  That  decision  was  overruled,  though  in  a  different 
case,  by  the  Court  of  Appeal  in  1888,  and  it  has  now  come  to  your 
Lordships  for  final  determination. 

My  Lords,  the  whole  structure  of  a  limited  company  owes  its 
existence  to  the  Act  of  Parliament,  and  it  is  to  the  Act  of  Parlia- 
ment one  must  refer  to  see  what  are  its  powers,  and  within  what 
limits  it  is  free  to  act  Now,  confining  myself  for  the  moment 
to  the  Act  of  1862,  it  makes  one  of  the  conditions  of  the  limita- 
tion of  liability  that  the  memorandum  of  association  shall  contain 
the  amount  of  capital  with  which  the  company  proposes  to  be 
registered,  divided  into  shares  of  a  certain  fixed  amount  It  seems 
to  me  that  the  system  thus  created  by  which  the  shareholder's 
liability  is  to  be  limited  by  the  amount  unpaid  upon  his  shares, 
renders  it  impossible  for  the  company  to  depart  from  that  require- 
ment, and  by  any  expedient  to  arrange  with  their  shareholders  that 
they  shall  not  be  liable  for  the  amount  unpaid  on  the  shares, 
although  the  amount  of  those  shares  has  been,  in  accordance  with 
the  Act  of  Parliament,  fixed  at  a  certain  sum  of  money.  It  is 
manifest  that  if  the  company  could  do  so  the  provision  in  question 
would  operate  nothing. 
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I  obsen-e  iu  tlie  argument  it  has  been  sought  to  draw  a  distinc- 
tion betweeu  the  nominal  capital  and  the  capital  which  is  assumed 
to  be  the  real  capital.  I  can  find  no  authority  for  such  a  distinc- 
tion. The  capital  is  fixed  and  certain,  and  every  creditor  of  the 
company  is  entitled  to  look  to  that  capital  as  his  security. 

It  may  be  that  such  limitations  on  the  power  of  a 
[•  134]  comj^ny  to  *  manage  its  own  affairs  may  occasionally  be 
inconvenient,  and  prevent  its  obtaining  money  for  the  pur- 
poses of  iti>  trading  on  terms  so  favourable  as  it  could  do  if  it  were 
more  fn?e  to  act.  But,  speaking  for  myself,  I  recognise  the  wis- 
dom of  enforvung  on  a  company  the  disclosure  of  what  its  real 
capital  is,  and  not  j^rmitting  a  statement  of  its  affairs  to  be  such 
as  may  mislead  and  deceive  those  who  are  either  about  to  become 
its  shajvholders  or  about  to  give  it  credit 

I  think,  with  Fry,  L.  J.,  in  the  Alinuda  and  Tirito  Company's 
Casi,  oS  I  Ik  l\  415;  57  L.  J.,  Ch.  706,  that  the  question  which 
vour  Lor\lshii>s  have  to  solve  is  one  which  mav  he  answer^  by 
ivfervMKv  to  an  iib^uiry :  What  is  the  nature  of  an  agreement  to 
take  a  slure  in  a  limi:ed  comixany  ?  and  that  that  questi-rn  may 
be  answerevl  by  s;n-ini:.  that  it  is  an  agrevnieat  to  r^irriLie  l:i':!e  to 
I«y  to  the  ov^uijvmy  the  amount  for  whi.h  the  sLire  h^s  l**ii 
created,  Tl.at  agrvrfmeat  is  one  wh::h  ilie  c»::2::iiny  iis^elf  his  no 
aw:h.V.:y  :o  ahrr  or  qudlify,  and  I  am  tl.t:re::re  cf  cTiiJ.a  ilit, 
lrea:;r.i:  ::.e  qi:e<::.n  as  uaa:ifr\::eJ  by  :he  A::  cf  1ft 7,  lie  c.n- 
jxiny  were  prol/.l  iioi  by  law.  i:>.ii  the  rrlzjfrle  Iiii  d:wu  in 
.^.n{  .V  ^^  V  .^  ^  ^*-*  ^  ^  K.-  7  H  L  vTo;  «  L  J.  Ex. 
ISo:  :i  R  C  ;^4,  :r:zr  i.irg  thi:  whi.h  is  :-.ziiezIi:cif>  iie^ 
55cril>:\l  as  issuirg  sl.irvi?  a:  a  diso  un:. 

T>.e  q;:^'<:::a  rtn:.r-ns  wheiher  5^:t.  .?  :c  :l"i*r  A:::  :c  If -^  Lis 
cu.Xx  A::y  vV.::vTV,j:t*  in  the  r: Alter  n.w  ^inl-.r  iis:'2<c>i :cl  "TiJi 
s^'::;n  :rts^r:V»,s  :1  i:  every  sl-xre  in  iny  :^  ziviny  sIlII  ':*:  Ittfzjei 
*r.si  :.;xen  ::  >.  ^e  :*:-£a  issne^i  ini  :c  ':•*  izli  s::: ;-.-!:  v  ilt  tij- 
r>tr.:  .^:  :>;  ^>.  'e  ir:i'un:  tner^.f  in  v-isL.  nnli^  iltf  stzut  k:  lII 
hiv>f  K-r.  ::  .:r^:^  Ie:erm:nei  ry  j-:nm:s  .i->:n*iii  in  wm- 
:rc.  ir.  I  t/tI  w  :n  :!he  Ef-^i^cntr  :c  7  ir;  S*:  xk  v  ,«n'.ir.3^ts^  t:  .t 
><:  rf  :ie  :>>.:»z*  ;•:  s.::h  snirfs,.  T^y  :i  .Tigs  i^f  m  Lz.::tsc  :n  ^i.Is 
jr,'".  :>::r*.  7*^'^  s:.\r*  is  ic  'S*  n-zli  siV»:*:^  z-  T.'^-mf^n  tun  li* 
jttTTjjtn:  :>  ::  'ie  :n  rxfi.  T.-f  ini*  r.i:  is  ::  :»:  3^1  u-i  li* 
wi;>  jLnv;.;-:  :*  ":•£  '.i:n  in  ."X5n .  i.ni ::  n.»i  ::  i;,7*iu:r?.  I  •i:.::!  c: 
I2ie  Jh:*<:r  nor:  :c  n:^  sjecu:c.  w^-trtrj  j.  :*.iinrfi;i:  njuft  s^i  rj^ 
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may  qualify  and  cut  down  the  form  of  payment,  and  that  it  may 
be  in  goods  or  in  value  received  in  some  form,  instead  of  in  cash, 
it  must  nevertheless  be  payment  I  regret  that  the  words  in  cash 
have  received  a  judicial  exposition  which  allows  payment 
*  otherwise  than  in  cash,  and  I  hold  myself  free,  if  the  [*  135] 
question  should  ever  come  before  your  Lordships,  to  con- 
sider the  propriety  of  that  decision.  But  for  my  present  purpose 
it  is  enough  to  say  that  there  is  nothing  in  the  section  which  jus- 
tifies the  notion  that  that  which  the  statute  required  to  be  paid  in 
cash,  subject  to  qualification  of  a  mode  of  payment,  should  not  be 
paid  at  all. 

The  provisions  of  sect.  25  were  probably  to  put  a  stop  to  such 
transactions  as  had  become  the  subject  of  judicial  animadversion 
in  Pellatfs  Case,  L.  R,  2  Ch.  527;  Elkington's  Case,  K  R,  2  Ch. 
511;  also  FothergilVs  Case,  L.  R,  8  Ch.  270;  and  Dent's  Case,  L. 
R,  8  Ch.  768;  42  L.  J.  Ch.  474,  857. 

My  Lords,  I  should  have  been  prepared  to  take  this  view  if  the 
matter  were  not  covered  by  authority.  But  it  seems  to  me  that, 
although  not  directly  in  point,  the  principle  laid  down  by  your 
Lordships'  House  in  Trevor  v.  Whitworth,  12  App.  Cas.  409;  2 
R  C.  342  would  render  it  extremely  difficult  to  so  read  the  sections 
to  which  I  have  referred  eis  to  justify  the  appellants*  contention. 

Under  these  circumstances,  it  seems  to  me  impossible  to  arrive 
at  any  other  conclusion  than  that  this  appeal  must  be  dismissed 
with  costs.  Accordingly,  I  move  your  Lordships  that  the  order 
appealed  from  be  affirmed  and  the  appeal  dismissed  with  costs. 

Lord  Watson:  — 

My  Lords,  can  a  company  limited  by  shares,  formed  and  regis- 
tered under  the  Act  of  1862,  issue  its  shares  as  fully  paid  up,  for 
a  money  consideration  less  than  their  nominal  value  ?  That  was 
the  only  question  argued  in  these  appeals.  It  has  been  answered 
in  the  negative  by  both  Courts  below,  without  hearing  argument, 
upon  the  authority  of  the  Almada  and  Tirito  Company's  Case, 
38  CL  D.  415 ;  57  L.  J.  Ch.  706,  decided  by  the  Court  of  Appeal 
in  1888.  The  limitation  of  such  a  company's  liability  is  the 
creature  of  statute,  and  the  question  lies  within  a  narrow  compass, 
depending  on  the  construction  of  one  or  two  clauses  in  the  Com- 
panies Acts  of  1862  and  1867. 

The  Act  of  1862  (sect  8  (5),  requires  that,  in  the  case  of  a 
company    limited   by  shares,    the    memorandum   of    association 
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[*  136]  *  shall  contain  the  amount  of  the  capital  with  which  it 
pn^poses  to  be  registered,  divided  into  shares  of  a  certain 
fixed  amount  The  statutory  limitation  which  it  imposes  upon 
the  liability  of  individual  shareholders  is  contained  in  the  enact- 
ment (sect.  o8  (Vi\  that  "  no  contribution  shall  be  leqnired  from 
any  memWr  exceeding  the  amount,  if  any,  unp<aid  on  the  shares 
in  n?^i^ei*t  of  which  he  is  liable  as  a  present  or  past  member.  *  In 
my  opinion,  the?*  enactments  read  together  indicate  the  intention 
of  the  Legislature  that  every  member  who  takes  shares  from  the 
company  in  return  for  cash  shall  either  pay  or  beome  lia:  !e  to 
cv^tribute  their  full  nominal  value.  The  *  amount,  if  any,  nn- 
piiid.*  obviously  refers  to  the  "fixed  amount*  of  the  shirts  into 
which  the  c;\pital  is  divided,  as  set  forth  in  the  memcranJam.  znd 
not  to  any  lesser  amount  which  miy  be  agreed  up.n  l^tweea  tl:e 
company  and  its  shareholders;  and  the  statu:#.ry  lidlility  cf  e^ch 
shvueholvlcr  is  for  the  ditierecce  betwetrn  tlie  amount  txei  ly  tie 
memorauvlum  and  the  sum  which  has  actually  teen  p^iid  i:t«:n  bis 
shcuesv  Ccusevr-ently.  if  shares  are  issued  a^iicst  m  n-y,  it  aj- 
pe^is  to  me  that  any  payment  to  the  o:n:rany  Itsc?  tLm  tli-e  nrzi- 
inal  amount  of  the  share  must,  by  f^rce  o:  the  stJtz:te.  ini 
nv.Hwich>tani:ng  any  agreement  to  the  ccntrary.  he  trtitei  1:5  m 
j^vmcnt  tv-  accunt.  the  menicer  remaining  liaile  tc  c^.ntri'r-tc  ihe 
btitlance.  whtn  v:u>  cull^^  f  :r. 

A  c^  n-Vviny  is  frve  t:-  cijnm.t  with  an  ay-M-ant  f:r  it?  shtres: 
and  whtn  h-e  pay?  in  cish  the  n  minil  ani-int  :c  tl*r  sl^r^ 
alLucvl  t.^  hni.  the  cvmr^my  miy  at  ..n:^  rvtzzri  th»f  m  z^j  ii: 
stii::<:\«:::-  n  :c  i:s  >c-C  in.itlie.li-'e-sf  f«r  ^-•♦is  scttIizC.  :r  5trr::^rs 
i\:n.Urtxl "  J  him-  T-  *:  ^irj-iv  -s  rrxes^?  is  n^.c  es?en::Ll  I:  i.t? 
h*en  vi;*::  V:*:  :h,it.  cr.'lrr  :h«e  A:c  cc  I^tl,  ^hjjrts  n^y  "ii*  LiFf^lly 
fe^u^tvi  as  :v/.y  pr.  I  nr.  f  r  o  cs:  :?rri::.cs  wl::ii  t]:**  :•  ziTa:iy 
Lis  dgTv^^l  ::  A-x-^rc  is  rf^r^^sentirc  i:t  ni-  cej  >  -s^  rti  thtf  -.  in.  tljI 
vulu'r  ;:  :hf  fJAi^rS.  I  i:  nvc  think  iny  .cltrt  £»-,>:. el  rvcli  t.i-« 
Nftrnci'^t"  it.  tie  :*a.5e  f  i  ^n~:z.e  trir-'^5«-t:  q  c  iidz  -.irir*  wliitr^ 
the  o;c>- l-r;.:;  n  ^ts  th^  5:t'::?t.in::il  ^-.i-i'tTt  .c  fill  ti^intt-tt 
vC  tl^e  <lvrfs  :n  -x^h.  Tif  t.-Ssi"/.:?  ::--.-:  civ  snci  izi  izTinct- 
ntint  :s  thit  t~>f  ,"  niTJLny  ni-y  :-fr-e?>cizi.i:f  n:t*  TiTai  .x  n:»;  -  a- 

"»  :;^"  f.r  ::>  <l\rjrrs.     The  •'J:.Lr:  ir  .£  i;  £■  -i' o:<^  :>:cnsf  t.f  tv^ 

■^rith  th»;  .  »1   1  '•^>  t^'scL-t  -C  in*i.- — iiit  t-ie  «'  *iit  i-f  "3    lissnj  iits  -^-i^^r^.s 
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at  a  discount ;  but  it  has  been  ruled  that,  so  long  as  the  company 
honestly  regards  the  consideration  given  as  fairly  representing  the 
nominal  value  of  the  shares  in  cash,  its  estimate  ought  not  to  be 
critically  examined.  The  state  of  the  law  is  certainly  calculated 
to  induce  companies  who  are  in  want  of  money,  and  whose  shares 
are  unsaleable  except  at  a  discount,  to  pay  extravagant  prices  for 
goods  or  work  to  persons  who  are  willing  to  take  payment  in  shares. 
The  rule  is  capable  of  being  abused,  and  I  have  little  doubt  that  it 
has  been  liberally  construed  in  practice. 

The  Companies  Act  of  1867  contains  one  clause  only  which  can 
affect  the  present  question.  Sect.  25  enacts  that  "  every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to 
be  held  subject  to  the  payment  of  the  whole  amount  thereof  in 
cash,  unless  the  same  shall  have  been  otherwise  determined  by  a 
contract  duly  made  in  writing,  and  filed  with  the  Eegistrar  of 
Joint  Stock  Companies  at  or  before  the  issue  of  such  shares. " 

It  was  argued  that  sect  25  recognises  power  in  the  company  to 
accept  a  partial  payment  as  a  cash  payment  in  full,  provided  there 
be  a  contract  to  that  effect  duly  executed  and  filed  with  the  regis- 
trar. I  am  unable  so  to  construe  the  clause.  I  do  not  think 
its  object  was  to  give  companies  new  powers  in  relation  to  the 
issue  of  their  shares,  but  to  regulate  the  statutory  powers  ali-eady 
possessed  by  them  in  regard  to  the  acceptance  of  other  than  cash 
payments  as  part  of  their  capital.  The  expression  "  unless  the 
same  shall  have  been  otherwise  determined  **  does  not,  in  my  opin- 
ion, imply  that  part  payment  may  be  accepted  as  payment  in  full. 
It  refers  to  contracts  so  far  as  then  lawful,  by  which  a  company 
might  agree  to  accept  considerations  other  than  cash.  In  all  such 
cases,  the  clause  provides  that  the  contract,  if  not  duly  filed  with 
the  registrar,  shall  be  of  no  effect,  and  that  the  shareholder  shall 
remain  liable  for  the  value  of  his  shares  in  money.  The  obvious 
purpose  of  the  enactment  is  to  enable  persons  dealing  with  the 
company  to  judge  for  themselves  what  may  be  the  value  of 
the  consideration  given  as  representing  capital.  *It  is  [*138] 
admitted  that  the  appellants  acted  in  good  faith,  and  that 
the  arrangement  made  with  them  would,  even  if  carried  out  to 
the  letter,  have  been  of  solid  advantage  to  the  company.  But  they 
accepted  shares  of  the  nominal  value  of  20s.  as  fully  paid  up,  in 
the  knowledge  that  only  5s.  per  share  had  been  paid ;  and  they 
cannot,  therefore,    benefit  by  the  principle   recognised   by   this 
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House  in   Waterhouse  v.   Jamieson,  L.   R,  2  H.  L.,  Sc.  29  and 
Burkinshawv.  Nicolls,  3  App.  Cas.  1004;  48  L.  J.  Ch.  179. 

It  was  urged  at  the  bar  that  the  appellants  could  have  secured 
by  other  means  all  the  advantages  which  were  stipulated  in  their 
contract  with  the  company;  that,  instead  of  20s.  shares,  the 
company  could  have  issued  5&  shares  fully  paid,  bearing  a  prefer- 
ential dividend  of  40  per  cent. ,  and  participating  in  the  remaining 
profits  equally  with  its  ordinary  20s.  shares ;  or  that  the  appellants 
might  themselves  have  bought  the  goods  purchased  with  their 
contributions,  and  received  in  exchange  20s.  shares  fully  paid  up. 
I  see  no  reason  to  doubt  that  the  first  of  these  courses  might  have 
been  successfully  adopted ;  but  I  am  not  certain  that  the  second 
would  have  been  a  legitimate  proceeding,  seeing  that  it  might  have 
involved  acceptance  by  the  company  of  goods  in  lieu  of  cash,  at  an 
estimated  price  of  no  less  than  four  times  their  actual  cost  It  is 
needless,  however,  to  consider  what  the  parties  might  have  done, 
if  that  which  they  did  is  not  of  legal  effect 

In  my  opinion,  therefore,  the  register  of  the  company  is  erron- 
eous, in  so  far  as  it  bears  that  these  additional  shares  have  been 
fully  paid  up;  and  the  order  appealed  from,  which  merely  pro- 
vides for  its  correction  in  that  respect,  ought  to  be  affirmed. 

I  have  had  an  opportunity  of  considering  the  suggestions  to  be 
made  by  my  noble  and  learned  friend  Lord  Herschell.  I  agree 
with  him  that  the  original  shareholders  had  undoubted  power  to 
resolve  that  no  call  should  be  made  upon  the  new  shares  except 
in  liquidation,  and  then  only  for  the  purpose  of  paying  debts  and 
expenses  of  liquidation,  because  that  power  is  expressly  conferred 
upon  limited  companies  by  sect  5  of  the  Companies  Act,  1879 
(42  &  43  Vict  c.  76).  That  the  original  shareholders 
[*  139]  could  be  held,  in  the  present  case,  to  have  resolved  *  to 
that  effect,  is  by  no  means  so  clear  a  proposition ;  because 
it  appears  to  me  to  raise  the  question  whether  a  single  resolution, 
that  no  money  shall  be  paid  in  any  event,  is  severable  into  two 
distinct  resolutions,  one  to  the  effect  that  there  shall  be  no  pay- 
ment, and  the  other  to  the  effect  that  there  shall  be  payment  on 
the  occurrence  of  a  certain  event  Seeing  that  the  question  has 
not  been  argued  either  in  the  Courts  below  or  in  this  House,  I 
abstain  from  expressing  any  opinion  upon  it 

I  therefore  concur  in  the  judgment  which  has  been  moved  by  the 
Lord  Chancellor. 
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Lord  Herschell  :  — 

My  Lords,  this  case  raises  the  important  question  whether  a 
company  incorporated  with  limited  liability  can  issue  its  shares  at 
a  discount 

[His  Lordship  then  stated  the  facts  given  above.] 

The  question  whether  there  was  power  to  issue  the  shares  depends 
mainly  upon  the  construction  of  the  8th  and  38th  sections  of  the 
Companies  Act,  1862,  though  the  25th  section  of  the  Companies 
Act,  1867,  has  also  a  material  bearing  upon  it  By  the  8th  sec- 
tion of  the  Act  of  1862  it  is  enacted  that  in  the  case  of  a  company 
limited  by  shares  the  memorandum  of  association  shall  contain 
"  the  amount  of  capital  with  which  the  company  proposes  to  be 
registered  divided  into  shares  of  a  certain  fixed  amount"  The 
38th  section  of  the  same  statute  provides  that  in  the  event  of  a 
company  formed  under  the  Act  being  wound  up,  every  present  and 
past  member  should  be  liable  to  contribute  to  the  assets  of  the 
company  to  an  amount  sufficient  for  payment  of  the  debts  and 
liabilities  of  the  company,  and  the  costs  of  the  winding-up,  and 
for  the  payment  of  such  sums  as  may  be  required  for  the  adjust- 
ment of  the  rights  of  the  contributories  amongst  themselves,  with 
(amongst  others)  this  qualification,  that  in  the  case  of  a  company 
limited  by  shares,  no  contribution  should  be  required  from  any 
member  exceeding  the  amount,  if  any,  unpaid  on  the  shares  in 
respect  of  which  he  is  liable  as  a  present  or  past  member. 

It  is  contended  that  these  two  enactments  taken  together  pre- 
clude a  company  from  issuing  shares  as  fully  paid  up  in 
*  respect  of  the  payment  of  a  sum  less  than  the  nominal  [*  140] 
amount  of  the  share, —  that  is  to  say,  that  a  person  taking 
a  share  on  those  terms,  if  he  remains  a  shareholder,  is  liable  to 
pay  the  difference  between  the  amount  he  has  already  paid  and 
the  nominal  value  of  the  share.  If  it  had  been  determined  that 
under  the  Companies  Act  a  shareholder  was  in  all  cases  liable  to 
pay  the  whole  of  the  nominal  value  of  a  share  in  cash,  I  should 
have  had  less  difficulty  in  adhering  to  the  judgment  of  the  Court 
below.  But  the  contrary  has  been  determined.  And  not  only  may 
a  share  be  allotted  as  fully  paid  up  in  respect  of  property,  goods, 
or  services  received  by  the  company,  but  the  Courts  will  not  in- 
quire into  the  adequacy  of  the  consideration,  and  certainly  have 
not  required  it  to  be  proved  that  the  consideration  given  was  equiv- 
alent in  cash  value  to  the  nominal  amount  of  the  share.  The 
VOL.  VII.  —  42 
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transactions  which  have  taken  place  on  this  view  of  the  law  have 
been  so  numerous,  and  have  extended  over  so  long  a  period  of 
years,  that  I  doubt  if  it  would  have  been  possible  for  your  Lord- 
ships to  adopt  a  different  view  now,  even  if  the  Legislature  had 
not  intervened.  But  I  think  that  the  Legislature  has  distinctly 
recognised  and  given  its  sanction  to  these  decisions. 

The  25th  section  of  the  Companies  Act,  1867,  provides  that  every 
share  in  any  company  shall  be  deemed  and  taken  to  have  been 
issued  and  to  be  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  shall  have  been  otherwise  deter- 
mined by  contract  duly  made  in  writing,  and  filed  with  the  Regis- 
trar of  Joint  Stock  Companies  at  or  before  the  issue  of  such  shares. 
I  quite  agree  that  this  enactment  does  not  purport  to  render  valid 
an  issue  of  shares  in  respect  of  something  other  than  full  cash  pay- 
ment, in  case  it  would  have  been  invalid  under  the  Act  of  1862. 
But  it  seems  to  me  distinctly  to  recognise  the  validity  of  such  a 
transaction,  imposing  only  the  condition  that  the  contract  deter- 
mining that  payment  is  not  to  be  made  in  cash  shall  be  in  writing 
and  duly  filed.  The  object  of  this  is  obvious.  It  is  to  enable 
any  creditor,  by  reference  to  the  documents  at  the  office  of  the 
Registrar  of  Joint  Stock  Companies,  to  ascertain  how  much  of  the 
liability  on  the  shares  which  does  not  remain  undischarged  has 

been  discharged  by  cash  payment,  and  how  much  in  some 
[*  141]  other  way.     A  creditor  has  not  the  *  right  to  assume  that 

so  much  of  the  amount  of  the  share  as  is  no  longer  liable 
to  be  called  up  has  found  its  way  in  the  shape  of  cash  into  the 
hands  of  the  company.  But  he  has  placed  at  his  disposal  the 
means  of  full  information  on  the  subject. 

Having  regard  to  the  considerations  to  which  I  have  called 
attention,  and  notably  to  the  provisions  of  the  Act  of  1867,  I  do 
not  feel  so  much  impressed  as  some  of  your  Lordships  by  the 
mischiefs  which  it  is  contended  would  result  from  the  decision 
that  shares  might  be  issued  as  fully  paid  up  in  consideration  of  a 
payment  less  in  amount  than  their  nominal  cash  value,  and  I  can 
conceive  many  cases  in  which  such  a  course  would  be  advantageous 
both  to  shareholders  and  creditors.  But  the  matter  must,  after 
all,  be  determined  by  an  examination  of  the  language  of  the  Act 
of  1862,  bearing  in  mind,  of  course,  the  decisions  upon  it,  and 
the  subsequent  legislation,  which,  as  I  think,  sanctioned  and  acted 
on  those  decisions. 
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I  cannot  myself  place  any  great  weight  on  the  requirement  of 
sect.  8,  that  the  amount  of  capital  with  which  the  company  pro- 
poses to  be  registered  is  to  be  divided  into  shares  *'  of  a  certain 
fixed  amount. "  The  provision  was,  of  course,  necessary  in  intro- 
ducing a  scheme  of  limited  liability.  But  it  does  not,  of  itself, 
determine  anything  as  to  the  extent  of  liability.  Had  it  stood 
alone,  the  shareholders  would  have  been  liable,  on  general  prin- 
ciples, to  the  extent  necessary  to  discharge  all  the  obligations  of 
the  Industrial  partnership.  The  limitation  of  liability  arises  from 
the  provision  of  sect  38,  that  in  case  the  company  is  wound  up  an 
individual  shall  only  be  liable  "  to  the  amount,  if  any,  unpaid  on 
the  shares  in  respect  of  which  he  is  liable  as  a  present  or  past 
member. "  This  must  be  regarded  as  by  implication  enacting  that 
he  shall  be  liable  to  that  extent.  What,  then,  is  the  meaning  of 
the  "  amount  unpaid  "  on  the  shares  ?  If  it  had  been  the  law  that 
taking  shares  in  a  limited  liability  company  necessarily  involved 
the  payment  in  cash  of  the  nominal  amount  of  the  share,  the 
answer  would  have  been  free  from  difficulty.  The  words  "  the 
amount  unpaid  "  would  have  been  taken  in  their  ordinary  sense  as 
meaning  so  much  as  has  not  been  paid  in  c«ish.  But  it  is  impos- 
sible now  to  adopt  that  interpretation  as  applicable  to  every 
case. 

*  The  Acts  of  1862  and  1867  must  be  read  together.  [*  142] 
And  the  latter  statute  prescribes  that  a  share  shall  be 
deemed  to  be  held  subject  to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  "  the  same  shall  have  been  otherwise  deter- 
mined "  by  a  filed  contract.  What  is  "  the  same  "  ?  Clearly,  as  it 
appears  to  me,  that  the  share  is  held  subject  to  the  payment  of  the 
whole  amount  in  cash.  When,  then,  it  has  been  lawfully  *'  other- 
wise determined,"  it  appears  to  me  impossible  that  the  words 
**  the  amount  unpaid  "  can  have  their  ordinary  meaning.  They 
must,  at  least,  be  interpreted  as  meaning  "  unpaid,  or  not  other- 
wise satisfied,  in  accordance  with  the  provisions  of  a  filed  con- 
tract. "  And  once  this  conclusion  is  arrived  at,  I  do  not  think 
there  would  be  any  insuperable  difficulty  in  including  within  them 
the  case  where,  in  consideration  of  a  certain  payment,  the  liability 
had  been  by  a  filed  contract  entirely  discharged. 

At  the  same  time,  T  am  quite  sensible  of  the  force  of  the  argu- 
ment that  in  the  25th  section  of  the  Act  of  1867  the  emphatic 
words  are  payment  **  in  cash,"  implying  that  there  must  be  pay- 
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ment  in  some  form,  even  though  it  is  not  to  be  made  in  cash. 
And  whilst  goods  or  services  given  or  taken  in  lieu  of  payment 
in  cash  may  be  regarded  as  in  a  sense  payment,  it  is  difficult  to 
say  that  payment  of  a  portion  of  a  sum  is  payment  of  the  whole. 
Although,  therefore,  my  mind  has  not  been  free  from  doubt,  I  am 
not  prepared  to  difier  from  the  Court  below,  and  from  those  of 
your  Lordships  who  entertain  that  view,  in  thinking  that  a  com- 
pany cannot  issue  its  shares  at  a  discount  so  as  to  exonerate  those 
taking  the  shares  from  the  liability,  in  case  the  company  be 
wound  up,  to  pay  the  amount  not  already  paid  on  the  shares. 

But  the  question  before  your  Lordships  does  not  arise  in  the  case 
of  a  winding-up.  The  interest  of  the  creditors  is  not  in  issue. 
The  action  is  brought  by  a  shareholder  avowedly  for  the  purpose 
of  benefiting  the  holders  of  the  ordinary  shares  at  the  expense  of 
those  who  are  possessed  of  the  preference  shares,  which  were  taken 
on  the  express  condition  that  their  holders  should  not  be  required 
to  pay  more  than  5s.  per  share.  To  accede  simpliciter  to  the 
prayer  of  the  plaintiff  would,  as  it  seems  to  me,  be  to  sanction  a 
violation  by  the  company  of  a  solemn  agreement  entered  into 

between  them  and  those  who  took  the  shares.  I 
[*  143]  *  should  have  thought  it  was  wrong  to  do  this,  except 

in  so  far  as  the  contract  provides  for  that  which  has  been 
otherwise  provided  for  by  the  Legislature.  In  so  far  as  the  obli- 
gations arising  under  the  contract  do  not  involve  a  contravention 
of  any  enactment  of  the  Legislature,  I  see  no  reason  why  they 
should  not  be  given  effect  to.  The  point  was  not  argued  at  the 
bar  in  the  present  case,  but  I  will  give  my  reasons  for  the 
opinion  I  have  expressed.  Except  when  the  Legislature  has  ex- 
pressly or  by  implication  forbidden  any  act  to  be  done  by  a  com- 
pany, their  rights  must  be  governed  by  the  ordinary  principles  of 
law,  and  they  are  free  to  make,  as  between  them  and  their  share- 
holders, such  contracts  as  they  please.  They  may  enter  into  any 
undertaking  with  those  who  are  invited  to  become  shareholders 
as  to  the  terms  on  which  the  shares  shall  be  taken,  and  as  to  the 
rights  of  the  respective  shareholders  inter  se.  What  they  cannot 
do  is  to  exclude  the  liability,  in  case  the  company  is  wound  up, 
to  contribute  to  the  extent  unpaid  on  the  shares  for  the  benefit  of 
the  creditors.  But  what  is  to  prevent  the  company  agreeing  that, 
except  in  so  far  as  the  Legislature  has  imposed  the  liability,  they 
will  not  enforce  any?    Supposing  the  agreement  had  been  in 
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terms  that  the  company  would  not  enforce  the  payment  of  more 
than  5s.  per  share,  except  in  the  case  of  a  winding-up,  and  then 
only  to  satisfy  the  claims  of  creditors  and  the  costs  of  the 
winding-up,  would  there  have  been  anything  illegal  in  such  an 
agreement  ?  I  fail  to  see  anything  in  the  Companies  Acts  which 
would  render  such  an  agreement  invalid.  And  taking  the  con- 
tract between  the  company  and  the  shareholders,  and  the  enact- 
ment together,  is  not  this,  in  effect,  what  has  been  done  ?  I  am, 
of  course,  assuming  that  to  issue  shares  on  such  terms  would  be 
within  the  memorandum  of  association.  There  can  be  no  doubt 
of  that  in  the  present  case.  It  is  provided  that  the  original  or 
increased  capital  may  be  issued  with  "  such  preference,  privilege, 
guarantee,  or  condition"  as  the  company  may  direct. 

Whilst,  then,  I  think  it  ought  to  be  declared  that  the  agree- 
ment between  the  company  and  those  to  whom  the  preference 
shares  were  allotted  was  inefifsctual  to  absolve  them  from  the 
liability  prescribed  by  the  38th  section  of  the  Act  of  1862,  I 
should  have  thought,  had  the  point  been  insisted  upon, 
that  it  *  ought  also  to  be  declared  that  the  company  are  [*  144] 
not  entitled  to  call  upon  such  shareholders  for  any  fur- 
ther payment  beyond  that  agreed  upon,  except  in  the  case  of  a 
winding-up,  and  then  only  so  far  as  necessary  for  the  discharge 
of  the  obligations  of  the  company  and  the  costs  of  the  winding-up. 

Lord  Macnaghten:  — 

My  Lords,  your  Lordships  are  called  upon  to  determine  whether 
it  is  or  is  not  competent  for  a  company  limited  by  shares  to  issue 
shares  at  a  discount  so  as  to  relieve  persons  taking  shares  so 
issued  from  liability  to  pay  up  their  amount  in  full.  It  was 
suggested  that  different  considerations  might  apply  to  shares  in 
the  capital  with  which  a  company  is  originally  registered  and 
shares  in  additional  capital  created  afterwards.  But  it  seems  to 
me  to  be  perfectly  clear  that,  for  the  present  purpose,  no  dis- 
tinction can  be  drawn  between  one  portion  of  the  capital  of  a 
company  limited  by  shares,  and  another. 

The  question  turns  upon  the  construction  of  the  Companies 
Act  1862.  The  provisions  of  the  Act,  are,  I  think,  plain  enough 
if  one  bears  in  mind  the  condition  of  things  which  existed  before 
the  principle  of  limited  liability  was  introduced  in  1855.  Before 
that  time,  there  was  no  way  known  to  the  law  by  which  persons 
trading  in  partnership  could  restrict  their  liability.     They  were 
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liable  to  the  uttermost  farthing.  At  last  the  Legislature  inter- 
vened and  authorised  persons  who  proposed  to  trade  in  partner- 
ship to  form  themselves  into  a  registered  company  with  a  declared 
capital  and  shares  of  a  fixed  amount,  and  then  limited  the  liability 
of  the  partners  as  members  of  the  company  to  the  amount  unpaid 
upon  their  shares. 

But  all  this  legislation  proceeds  on  the  footing  of  recognising 
and  maintaining  the  liability  of  the  individual  members  to  the 
company  until  the  prescribed  limit  is  reached.  The  memorandum 
of  association  of  a  company  Umited  by  shares  must  contain  "  the 
amount  of  capital  with  which  the  company  proposes  to  be  regis- 
tered divided  into  shares  of  a  certain  fixed  amount."  It  must 
also  contain  "  a  declaration  that  the  liability  of  the  members  is 
liinited."  Neither  the  liability  nor  the  limitation  is  defined  in 
the  memorandum  itself.  And  so  the  declaration  carries 
[*  145]  you  *  back  to  the  earlier  part  of  the  section,  where  you 
are  told  what  is  meant  by  "  a  company  limited  by  shares." 
It  is  a  company  "  formed  on  the  principle  of  having  the  liability 
of  its  members  limited  to  the  amount  unpaid  upon  their  shares." 
That  must  mean  that  the  liability  of  a  member  continues  so 
long  as  anything  remains  unpaid  upon  his  shares.  Nothing  but 
payment,  and  payment  in  full,  can  put  an  end  to  the  liability. 

Plainer  still,  and  more  explicit  is  the  section  headed  "  Liability 
of  members."  It  begins  by  declaring  that,  in  the  event  of  a 
company  formed  under  the  Act  being  wound  up,  the  measure  of 
the  liability  of  every  present  and  past  member  is  the  amount 
required  to  satisfy  all  claims  of  creditors,  to  pay  all  the  expenses 
of  liquidation,  and  to  adjust  the  claims  of  members  inter  9e. 
Then  come  certain  qualifications  to  which  that  liability  is  sub- 
ject. One  is,  that  in  the  case  of  a  company  limited  by  shares, 
no  contribution  shall  be  required  from  any  member  exceeding 
the  amount,  if  any,  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member. 

To  sum  the  matter  up,  I  cannot,  I  think,  do  better  than  adopt 
the  language  Mr.  Buckley  has  used  in  speaking  of  the  Limited 
Liability  Acts.  "The  dominant  and  cardinal  principle  of  these 
Acts,"  he  says,  "is  that  the  investor  shall  purchase  immunity  from 
liability  beyond  a  certain  limit,  on  the  terms  that  there  shall  be 
and  remain  a  liability  up  to  that  limit."  Whether  this  liability 
is  one  of  "  the  conditions  of  the  memorandum,"  within  the  mean- 
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ing  of  that  expression  in  the  Act  of  1862,  as  Lord  Selborne  seems 
to  have  thought  (Dent's  Case,  L.  R,  8  Ch.  768 ;  42  L.  J.  Ch.  357),  or  a 
condition  attached  by  the  Act  to  a  company  limited  by  shares  and 
of  the  essence  of  such  a  company,  though  it  may  not  be  found 
contained  within  the  four  corners  of  the  memorandum,  is  a 
matter  of  little  or  no  importance.  In  either  view  of  the  case,  it 
is  plain  that  the  condition  is  one  which  cannot  be  dispensed  with 
by  anything  in  the  articles  of  association,  or  by  any  resolution  of 
the  company,  or  by  any  contract  between  the  company  and  out- 
siders who  have  been  invited  to  become  members  of  the  company 
and  who  do  come  in  on  the  faith  of  such  a  contract. 

If  this  conclusion  be  correct,  there  is,  I  think,  an  end 
of  the  *  question,  and  the  arguments   urged   on   behalf  [*  146] 
of  the  appellants  may  be  disposed  of  very  briefly. 

I  may  notice,  in  the  first  place,  that  reference  was  made  in  the 
course  of  the  argument  to  sect.  25  of  the  Act  of  1862,  which 
specifies,  among  the  particulars  to  be  entered  on  the  company's 
register  of  members,  the  amount  "  paid,  or  agreed  to  be  considered 
as  paid,"  on  the  shares  of  each  member.  It  was  suggested  that 
this  expression  shows  that  the  statute  does  not  require  actual 
payment.  Nor  does  it,  except  in  the  case  of  a  company  limited 
by  shares.  The  section,  it  will  be  observed,  is  speaking  not  only 
of  such  companies,  but  of  all  companies  under  the  Act  which  have 
a  capital  divided  into  shares. 

The  next  argument  that  was  put  forward  strikes  me  as  rather 
far-fetched.  It  was  said  that  companies  under  the  Companies 
Clauses  Acts  are  authorised  to  issue  new  shares  at  a  discount.  It 
was  pointed  out  that  the  language  of  Table  A,  in  reference  to  the 
issue  of  shares  in  additional  capital,  is  precisely  the  same  as  the 
language  of  the  Companies  Clauses  Act  1863,  now  that  it  has  been 
amended  by  the  Railway  Companies  Act  1867,  and  the  Companies 
Clauses  Act  1869,  so  as  to  make  the  issue  of  shares  at  a  discount 
permissible.  Why,  it  was  asked,  should  there  be  any  difference 
in  this  respect  between  the  two  classes  of  companies?  Why 
should  that  be  taken  to  be  prohibited  in  the  one  which  is  allowed 
in  the  other?  Well,  there  is  this  difference  to  start  with.  A 
company  limited  by  shares  selects  its  objects  and  fixes  the  amount 
of  its  capital  fo  suit  itself ;  complying  with  the  provisions  of  the 
Companies  Acts,  it  is  under  no  outsid3  control  in  these  matters. 
The  Companies  Clauses  Acts  are  applicable  to  companies  formed 
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[*  136]  *  shall  contain  the  amount  of  the  capital  with  which  it 
proposes  to  be  registered,  divided  into  shares  of  a  certain 
fixed  amount  The  statutory  limitation  which  it  imposes  upon 
the  liability  of  individual  shareholders  is  contained  in  the  enact- 
ment (sect.  38  (4)),  that  "  no  contribution  shall  be  required  from 
any  member  exceeding  the  amount,  if  any,  unpaid  on  the  shares 
in  respect  of  which  he  is  liable  as  a  present  or  past  member. "  In 
my  opinion,  these  enactments  read  together  indicate  the  intention 
of  the  Legislature  that  every  member  who  takes  shares  from  the 
company  in  return  for  cash  shall  either  pay  or  become  liable  to 
contribute  their  full  nominal  value.  The  "  amount,  if  any,  un- 
paid, "  obviously  refers  to  the  "  fixed  amount "  of  the  shares  into 
which  the  capital  is  divided,  as  set  forth  in  the  memorandum,  and 
not  to  any  lesser  amount  which  may  be  agreed  upon  between  the 
company  and  its  shareholders ;  and  the  statutory  liability  of  each 
shareholder  is  for  the  difference  between  the  amoimt  fixed  by  the 
memorandum  and  the  sum  which  has  actually  been  paid  upon  his 
shares.  Consequently,  if  shares  are  issued  against  money,  it  ap- 
pears to  me  that  any  payment  to  the  company  less  than  the  nom- 
inal amount  of  the  share  must,  by  force  of  the  statute,  and 
notwithstanding  any  agreement  to  the  contrary,  be  treated  as  a 
payment  to  account,  the  member  remaining  liable  to  contribute  the 
balance,  when  duly  called  for. 

A  company  is  free  to  contract  with  an  applicant  for  its  shares ; 
and  when  he  pays  in  cash  the  nominal  amount  of  the  shares 
allotted  to  him,  the  company  may  at  once  return  the  money  in 
satisfaction  of  its  legal  indebtedness  for  goods  supplied  or  services 
rendered  by  him.  That  circuitous  process  is  not  essential.  It  has 
been  decided  that,  under  the  Act  of  1862,  shares  may  be  lawfully 
issued  as  fully  paid  up,  for  considerations  which  the  company 
has  agreed  to  accept  as  representing  in  money's  worth  the  nominal 
value  of  the  shares.  I  do  not  think  any  other  decision  could  have 
been  given  in  the  case  of  a  genuine  transaction  of  that  nature  where 
the  consideration  was  the  substantial  equivalent  of  full  payment 
of  the  shares  in  cash.  The  possible  objection  to  such  an  arrange- 
ment is  that  the  company  may  over-estimate  the  value  of  the  con- 
sideration, and,  therefore,  receive  less  than  nominal  value 
[*  137]  for  its  shares.  The  *  Court  would  doubtless  refuse  effect 
to  a  colourable  transaction,  entered  into  for  the  purpose  or 
with  the  obvious  result  of  enabling  the  company  to  issue  its  shares 
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at  a  discount ;  but  it  has  been  ruled  that,  so  long  as  the  company 
honestly  regards  the  consideration  given  as  fairly  representing  the 
nominal  value  of  the  shares  in  cash,  its  estimate  ought  not  to  be 
critically  examined.  The  state  of  the  law  is  certainly  calculated 
to  induce  companies  who  are  in  want  of  money,  and  whose  shares 
are  unsaleable  except  at  a  discount,  to  pay  extravagant  prices  for 
goods  or  work  to  persons  who  are  willing  to  take  payment  in  shares. 
The  rule  is  capable  of  being  abused,  and  I  have  little  doubt  that  it 
has  been  liberally  construed  in  practice. 

The  Companies  Act  of  1867  contains  one  clause  only  which  can 
affect  the  present  question.  Sect.  25  enacts  that  "  every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to 
be  held  subject  to  the  payment  of  the  whole  amount  thereof  in 
cash,  unless  the  same  shall  have  been  otherwise  determined  by  a 
contract  duly  made  in  writing,  and  filed  with  the  Registrar  of 
Joint  Stock  Companies  at  or  before  the  issue  of  such  shares. " 

It  was  argued  that  sect  25  recognises  power  in  the  company  to 
accept  a  partial  payment  as  a  cash  payment  in  full,  provided  there 
be  a  contract  to  that  effect  duly  executed  and  filed  with  the  regis- 
trar. I  am  unable  so  to  construe  the  clause.  I  do  not  think 
its  object  was  to  give  companies  new  powers  in  relation  to  the 
issue  of  their  shares,  but  to  regulate  the  statutory  powers  already 
possessed  by  them  in  regard  to  the  acceptance  of  other  than  cash 
payments  as  part  of  their  capital.  The  expression  "  unless  the 
same  shall  have  been  otherwise  determined  "  does  not,  in  my  opin- 
ion, imply  that  part  payment  may  be  accepted  as  payment  in  full. 
It  refers  to  contracts  so  far  as  then  lawful,  by  which  a  company 
might  agree  to  accept  considerations  other  than  cash.  In  all  such 
cases,  the  clause  provides  that  the  contract,  if  not  duly  filed  with 
the  registrar,  shall  be  of  no  effect,  and  that  the  shareholder  shall 
remain  liable  for  the  value  of  his  shares  in  money.  The  obvious 
purpose  of  the  enactment  is  to  enable  persons  dealing  with  the 
company  to  judge  for  themselves  what  may  be  the  value  of 
the  consideration  given  as  representing  capital.  *It  is  [*138] 
admitted  that  the  appellants  acted  in  good  faith,  and  that 
the  arrangement  made  with  them  would,  even  if  carried  out  to 
the  letter,  have  been  of  solid  advantage  to  the  company.  But  they 
accepted  shares  of  the  nominal  value  of  20.9.  as  fully  paid  up,  in 
the  knowledge  that  only  5^.  per  share  had  been  paid ;  and  they 
cannot,  therefore,    benefit  by  the   principle   recognised   by   this 
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of  the  share ;  but  there  is  no  power  given  that  I  can  see  to 
further  limit  liability  by  not  paying  that  amount.  Has  that 
position  been  varied  by  sect.  25  of  the  Act  of  1867,  which  pro- 
vides, "  Every  share  in  any  company  shall  be  deemed  and 
[*  149]  *  taken  to  have  been  issued  and  to  be  held  subject  to  the 
payment  of  the  whole  amount  thereof  in  cash,  unless  the 
same  shall  have  been  otherwise  determined  by  a  contract  duly 
made  in  w^riting,  and  filed  with  the  Eegistrar  of  Joint  Stock 
Companies  at  or  before  the  issue  of  such  shares  "  ?  That  section 
appears  to  me  plainly  to  refer  to  and  deal  only  with  the  mode 
of  payment, — primSi  facie,  the  payment  of  the  whole  amount  is 
to  be  in  cash,  but  with  a  power  given  of  contracting  for  something 
other  than  cash  to  be  taken  in  payment,  but  payment  in  meal  or 
malt  is  clearly  contemplated,  —  the  amount  of  the  shares  must 
be  paid.  A  company  can  only  do  what  it  is  authorised  to  do, 
and  not  that  which  it  is  only  not  prohibited  from  doing.  I  can 
find  no  authority  to  issue  a  pound  share  but  that  only  5^.  is  to 
be  paid  of  the  pound. 

For  these  reasons,  I  concur  in  the  judgment  which  has  been 
moved  by  the  Lord  Chancellor. 

Lord  Halsbury,  L.  C.  :  — 

My  Lords,  before  putting  the  question,  I  only  desire  to  add 
that  T  have  designedly  avoided  alluding  to  the  point  which  has 
been  mentioned  by  my  noble  and  learned  friend  Lord  Hersciiell, 
inasmuch  as  it  was  neither  insisted  upon  nor  argued  at  the  bar. 

Order  appealed  from  affirmed,  and  appeal  dismissed 
with  costs. 

Lords'  Journal,  14th  March,  1892. 

ENGLISH  NOTES. 
With  this  important  decision  of  the  House  of  Lords  should  be  read 
by  way  of  contrast  the  later  decision  of  the  Court  of  Appeal  in  Webb 
v.  Shropshire  Railways  Company  No.  15,  p.  382,  ante.  There  appears 
no  inconsistency  between  the  two  cases.  The  criterion  apparently  is 
whether  in  the  Acts  constituting  these  companies  there  is  anything 
to  show  the  intention  that  the  nominal  value  of  the  shares  so  far  as 
not  really  paid  (whether  in  cash  or  good  valuable  consideration)  is  to 
be  a  fund  of  credit  for  which  the  shareholder  is  liable.  The  House  of 
Lords  in  the  principal  case  have  found  that  in  the  Act  of  1862  there 
are  such  provisions.  The  Court  of  Appeal  in  Wehb  v.  Shropshire  Rail- 
way  Company  held  that  in  the  Act  of  1845  there  are  no  such  provi- 
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sionu;  and  that,  unless  they  are  to  be  found  iu  the  Special  Act  of  the 
Company  there  is  no  implied  prohibition  against  issuing  fully  paid 
shares  for  such  price  as  can  be  got  for  them. 

The  case  of  In  re  Common  Petroleum  Engine  Co,,  Eisner  and 
McAHhur^s  case  (5  Aug.  1895),  1895,  2  Ch.  759,  65  L.  J.  Ch.  76, 
73  L.  T.  338,  is  one  in  which  Homek,  J.,  sanctioned  a  contract  be- 
tween an  old  and  a  new  company  as  a  valuable  consideration  to  support 
the  contract  for  taking  shares  in  the  new  company  credited  with  pay- 
ment of  a  certain  sum;  and  the  same  case  shows  that  the  burden  is 
upon  the  shareholder  to  prove  that  the  contract  formed  the  real  con- 
sideration for  his  applying  for  the  shares. 

AMERICAN  NOTES. 

See  Wehb  v.  RaUtoay  Company^  notes,  ante. 

This  case  is  cited  in  3  Thompson  on  Corporations,  sect.  2953,  with  the 
remark,  that  "It  was  formerly  the  doctrine  of  the  Supreme  Court  of  the 
United  States,  and  it  is  still  the  doctrine  of  the  British  House  of  Lords,  that 
this  trust  fund  extends  to  whatever  sum,  less  than  the  par  value  of  his  shares, 
the  shareholder  ought  to  pay,  although  it  may  have  been  agreed  between  him 
and  the  corporation  that  he  shall  not  pay  it."  Citing  Upton  v.  Trihilcock,  91 
United  States,  45.  "  The  English  judges  do  not  speak  of  the  capital  stock  of 
a  corporation  being  a  *  trust  fund '  for  its  creditors,  but  the  case  cited  from 
the  House  of  Lords  holds  that  when  it  is  necessary  to  liquidate  the  debts  of 
the  company,  the  shareholder  must  pay  for  his  shares  in  full,  —  that  is,  he 
must  pay  up  their  par  or  nominal  value,  although  it  may  have  been  agreed 
between  him  and  the  company,  at  the  time  when  he  purchased  the  shares, 
that  he  should  not  be  required  to  pay  in  full.  But  this  doctrine,  as  already 
seen,  has  been  recently  modified  by  the  Supreme  Court  of  the  United  States, 
to  the  extent  of  holding  that  in  the  absence  of  circumstances  creating  an 
equitable  estoppel  in  favour  of  the  creditor  of  the  corporation  and  against  the 
shareholder,  the  latter  cannot  be  compelled  to  pay,  even  for  the  purpose  of 
liquidating  the  debts  of  the  corporation  after  its  insolvency,  anything  beyond 
what  the  corporation  agreed  to  accept  from  him  as  full  payment." 

So  it  would  seem,  according  to  Judge  Thompson's  view,  that  the  courts  of 
England  and  this  country  have  been  exchanging  opinions  on  the  "  trust 
fund"  doctrine. 


No.  34  — Tn  re   PATENT  FILE    COMPANY   (Ex  parte 

BIRMINGHAM  BANKING  COMPANY). 

(CH.  APP.  1870.) 

RULE. 

A  COMPANY  may  mortgage  its  property^  unless  expressly 
prohibited  by  its  articles  from  doing  so. 
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In  re  Patent  File  Company  (Ex  parte  Birmingham  Banking  Company). 

L.  R.,  6  Ch.  83-88  (8.  c.  40  L.  J.  Ch.  190;  19  W.  R.  183). 

Company,  — Power  to  Mortgage. 

[83]  The  memorandum  of  association  of  a  company,  whose  nominal  capital 
was  £100,000,  stated  its  objects  to  be  the  mauufactmnng  and  selling  (»f 
files  and  steel,  and  the  doing  all  such  other  things  (including  the  acquiring  and 
''disposing  of"  lands  and  buildings)  as  were  incidental  or  conducive  to  the 
attainment  of  those  objects.  The  articles  of  association  provided  that  the  c(»ni- 
pany  might,  with  the  prescribed  sanction  and  within  a  certain  limit,  mortgage 
their  property.  The  dii-ectors  accordingly,  being  pressed  by  the  company^s 
bankers  for  security  for  an  overdrawn  account,  deposited  with  the  bankers 
the  title-deeds  of  the  property  on  which  the  company  carried  on  their  busi- 
ness, and  gave  a  memorandum  of  deposit  under  the  seal  of  the  company, 
making  the  deeds  a  security  for  the  balance  of  account  up  to  an  amount 
within  the  limit  authorized :  — 

Held  (affirming  the  decision  of  Stuart,  V.  C),  that  this  security  was  valid. 

Semblej  that,  in  the  absence  of  any  prohibition  in  the  articles,  a  company  may 
secure  a  past  debt  by  deposit  of  title-deeds. 

This  was  a  motion  by  way  of  appeal  from  a  decision  of  Vice-Chan- 
cellor  Stuart,  holding  an  equitable  mortgage,  by  deposit,  of  the  real 
estate  of  the  Patent  File  Company,  Limited,  to  be  valid. 

The  Patent  File  Company  was  registered  in  1863,  with  a  nom- 
inal capital  of  £100,000.  The  memorandum  of  association  stated 
the  object  of  the  company  to  be  the  purchasing  letters- 
[*84]  patent  granted  *to  E.  Bemot  for  an  invention  of  a  new 
machine  for  cutting  files,  and  of  certain  other  letters-patent 
relating  to  files;  the  manufacturing,  purchasing,  or  otherwise 
acquiring  machines  and  apparatus  applicable  to  the  manufacture 
of  files ;  the  manufacturing,  purchasing,  or  otherwise  acquiring,  and 
selling  or  disposing  of  files,  blanks  for  files,  and  steel,  "and  the 
doing  of  all  such  other  things  (including  the  purchasing,  leasing, 
or  otherwise  acquiring,  holding,  and  disposing  of  lands  and  build- 
ings) as  are  incidental  or  conducive  to  the  attainment  of  the  above 
objects  or  any  of  them." 

The  clauses  of  the  articles  of  association  referred  to  in  the 
argument  were  the  following:  — 

"  41.  The  company  may,  with  the  sanction  of  an  extraordinary 
general  meeting,  from  time  to  time  borrow  and  take  up,  on 
mortgage  of  any  of  the  property  of  the  company,  or  on  such 
other  security  as  they  may  think  fit,  any  sum  or  sums  not  ex- 
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ceeding   in   the  whole   one-half   of  the  nominal   capital  of   the 
company. 

"  42.  Any  mortgage  bond  or  other  security,  bearing  the  common 
seal  of  the  company  and  issued  for  valuable  consideration,  shall  be 
binding  on  the  company,  notwithstanding  any  irregularity  touch- 
ing the  authority  of  the  directors  to  issue  the  same ;  and  no 
person  taking  any  such  security  shall  be  bound  to  ascertain  that 
the  amount  then  due  by  the  company  on  mortgage  or  other 
security  does  not  exceed  one-half  of  the  nominal  capital  of  the 
company." 

"  75.  The  business  of  the  company  shall  be  managed  by  the 
directors,  who  may  pay  all  expenses  incurred  in  the  formation 
and  registration  of  the  company,  and  may  exercise  all  such  powers 
of  the  company  as  are  not  by  the  Companies  Act,  1862,  or  by 
these  articles,  required  to  be  exercised  by  the  company  in  general 
meeting,  subject,  nevertheless,  to  any  regulations  of  these  articles, 
to  the  provisions  of  the  Companies  Act,  1862,  and  to  such  regula- 
tions being  not  inconsistent  with  the  said  regulations  and  pro- 
visions as  may  be  prescribed  by  the  company  in  general  meeting. 
But  no  regulation  made  by  the  company  in  general  meeting  shall 
invalidate  any  prior  act  of  the  directors  which  would  have  been 
valid  if  such  regulation  had  not  been  made." 

"  78.  The  directors  are  hereby  empowered  to  do  and  execute 
all  necessary  acts,  deeds,  or  assurances  that  may  be  necessary  for 
the  purchase  or  acquisition  of  the  patent  rights  mentioned 
or  *  referred  to  in  the  memorandum  of  association,  or  for  [*  85] 
the  purchase  or  taking  on  lease  of  lands  or  buildings,  or 
the  erection  of  buildings  and  machinery,  or  for  the  prosecution  in 
any  other  manner  of  all  or  any  of  the  objects  of  the  company." 

The  Patent  File  Company  had  a  banking  account  with  the  Bir- 
mingham Banking  Company,  which,  in  1865,  became  heavily 
overdrawn.  On  the  9th  of  August,  1865,  the  balance  being  then 
above  £11,000,  the  then  manager  of  the  bank  wrote  a  letter 
requesting  that  it  might  be  reduced. 

On  the  30th  of  August,  1865,  an  extraordinary  general  meeting 
was  held  and  the  following  resolution  passed  :  "  That  the  direc- 
tors be  and  are  hereby  authorised  to  borrow  and  take  up  from 
time  to  time,  on  mortgage  of  the  lands,  buildings,  and  fixed 
machinery  of  the  company,  or  on  such  part  thereof  as  they  deem 
fit,  or  upon  debentures  under  the  seal  of  the  company,  such  sum 
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or  sums  of  money  not  exceeding  in  the  whole  one-third  of  the 
nominal  capital  of  the  company,  and  that  the  directors  are  hereby 
authorised  to  afl&x  the  seal  of  the  company  to  all  instruments 
which  they  deem  requisite  for  giving  full  effect  to  this  resolution." 

No  loan  could  be  obtained,  and  in  April,  1866,  the  overdrawing 
having  been  increased,  Mr.  Shaw,  the  new  manager  of  the  bank, 
applied  to  the  Patent  File  Company  to  reduce  the  balance,  and  on 
the  1st  of  May  wrote  to  the  company  that  the  balance  must  not 
be  increased  before  the  special  board  meeting,  which  was  to  be 
held  on  the  10th  of  May.  Soon  after  this  the  managers  had  an 
interview,  and  Mr.  Shaw  said  that  security  would  be  required. 
On  the  10th  the  directors  resolved  that  their  solicitors  should  be 
authorised  to  give  a  mortgage,  by  deposit  of  the  title-deeds  of 
the  property  on  which  the  business  of  the  Patent  File  Company 
was  carried  on.  This  was  completed  on  the  30th  of  May,  and  the 
deeds  were  deposited,  with  a  memorandum  of  deposit,  under  the 
seal  of  the  company,  making  them  a  security  for  what  should  be 
due  to  the  bank  to  the  extent  not  exceeding  £25,000.  At  this 
time  more  than  £23,000  was  due,  and  the  property  in  the  secur- 
ity was  estimated  as  worth  about  £35,000. 

In  October,  1866,  a  petition  for  winding  up  the  Patent  File 
Company  was  presented  by  a  creditor.  But  stood  over ;  and  on  the 
13th  of  December,  1866,  a  resolution  was  passed  for  the 
[*  86]  voluntary  *  winding-up  of  the  company.  The  petition 
afterwards  came  on  for  hearing,  and  on  the  12th  of  Jan- 
uary, 1867,  an  order  was  made  for  continuing  the  voluntary 
winding-up  under  supervision. 

The  property,  the  title-deeds  of  which  had  been  deposited,  hav- 
ing been  sold  under  the  direction  of  the  Court,  without  prejudice 
to  the  rights  of  the  parties,  the  Birmingham  Banking  Company 
applied  to  have  the  proceeds  paid  to  them,  and  the  liquidator 
took  out  a  cross  summons  to  have  the  equitable  mortgage  de- 
clared void.  Vice-Chancellor  Stuart  held  that  the  security  was 
valid. 

From  this  decision  the  liquidator  appealed. 

Mr.  Hardy,  Q.  C,  and  Mr.  Locock  Webb,  for  the  appellant :  — 

This  was  a  fraudulent  preference,  and  therefore  void  under  the 
Companies  Act,  sect.  164  It  was  also  bad,  as  a  conveyance  in 
fraud  of  creditors.  Woodhouse  v.  Murray,  L.  R,  2  Q.  B.  634 ; 
36  L.  J.  Q.  B.  289 ;  Fx  parte  Foxhij,  L.  R,  3  Ch.  515 ;  Goodricke 
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V.  Taylor,  2  H.  &  M.  380 ;  2  D.  J.  &  S.  135  ;  Apart  from  these 
grounds  the  mortgage  is  bad,  as  being  ultra  vires,  Scott  v.  Colburn, 
26  Beav.  276 ;  28  L  J.Ch.  635;  Australian  Auxiliary  Steam  Clipper 
Company  v.  Mounsey,  4  K.  &  J.  733 ;  27  L.  J.  Ch.  729  ;  In  re  Inns 
of  Court  Hotel  Company,  L.  R.,6  Eq.  82  ;  37  L.  J.  Ch.  692  ;  Bateman 
v.  Mid-Wales  Railway  Company,  L.  R,  1  C.  P.  499 ;  35  L.  J.  C.  P. 
205 ;  In  re  Peruvian  Railways  Company,  L.  R,  2  Ch.  617  ;  36  L.  J. 
Ch.  865.  The  case  of  Athencsum  Life  Assurance  Society  v.  Pooley, 
1  Giff.  102,  114;  3  De  G.  &  J.294;  28  L.  J.  Ch.  119,  is  strongly  in 
our  favour.  The  express  powers  of  mortgaging  given  by  the 
articles  and  the  resolution  negative  by  implication  any  other 
power  of  mortgaging,  even  if  the  directors  would  otherwise  have 
had  it,  which  we  contend  they  would  not,  mortgaging  property 
being  no  ordinary  incident  to  the  carrying  on  business  of  this 
nature.  Now  the  express  power  extends  only  to  a  mortgage  to 
obtain  money,  not  to  a  mortgage  for  a  pre-existing  debt. 

Mr.  Dickinson,  Q.  C.  and  Mr.  Chitty,  contrd,,  were  not  called 
upon. 

Sir  W.  M.  James,  L.  J. :  — 

This  case  appears  to  me  one  of  the  simplest  description.  The 
company  is  a  body  corporate,  and  by  the  law  of  England 
a  body  *  corporate  can  hold  property  and  dispose  of  it  as  [*  87] 
freely  as  an  individual,  unless  it  is  specially  prohibited 
from  so  doing.  In  the  memorandum  and  articles  of  this  company 
I  can  find  nothing  to  prevent  the  company  qud,  company  from 
pledging  part  of  its  property  for  payment  of  a  debt  incurred  in 
the  course  of  its  business.  It  is  equally  plain  that,  under  these 
articles,  the  directors  can  do  anything  which  the  company  could 
do,  unless  it  is  an  act  which  they  are  specially  prohibited  from 
doing.  I  can  find  nothing  in  the  memorandum  or  articles  to 
prevent  the  directors  from  making  the  best  terms  they  can  with 
a  creditor  of  the  company  by  selling  or  pledging  part  of  the  prop- 
erty of  the  company.  No  doubt,  a  disposition  of  the  property 
by  the  directors  might  be  void  in  equity  if  it  were  contrary  to 
the  objects  of  the  company ;  the  directors  would  then  be  re- 
strained from  doing  the  act,  as  being  an  abuse  of  their  fiduciary 
position.  But  in  the  present  case  there  is  nothing  to  prevent 
the  company  from  making  such  an  arrangement  as  this  with  a 
creditor,  nor  is  there  anything  to  prevent  the  directors  from 
doing  so. 
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There  is  no  pretence  for  saying  that  this  is  a  case  of  fraudulent 
preference.  The  bank  required  security.  The  directors  cannot 
be  supposed  to  have  had  any  particular  affection  for  the  bank, 
but  they  wanted  accommodation  from  the  bank,  and  so  they  gave 
the  security  required.  They  mortgaged  property  worth  £35,000 
for  <£25,000,  so  it  was  not  a  security  exhausting  the  property, 
and  it  was  not  tendered  by  the  debtor,  but  asked  for  by  the 
creditor. 

Sir  G.  Mellish,  L.  J. :  -^ 

I  am  of  the  same  opinion.  As  to  the  question  of  fraudulent 
preference,  the  case  is  perfectly  clear.  The  security  was  given  in 
consequence  of  a  demand  by  the  creditor,  and  not  only  so,  but 
there  is  nothing  to  show  that  a  winding-up  of  the  company  was 
then  contemplated.  On  the  contrary,  the  directors  intended  to 
go  on,  and  thought  that  by  raising  money,  they  could  retrieve  the 
affairs  of  the  company.  It  was  next  urged  that  this  security  was 
void,  because  it  was  a  pledging  the  entire  property  of  the  company 
in  such  a  way  that,  if  done  by  an  individual,  it  would  have  been 
an  act  of  bankruptcy.  The  answer  to  this  is  twofold.  First,  that 
there  is  no  provision  in  the  Companies  Act  that  every  trans- 
[*88]  action  *  which  in  the  case  of  an  individual  would  be 
an  act  of  bankruptcy  shall  be  void  as  against  creditors; 
and  the  Legislature  appears  designedly  to  have  omitted  any 
enactment  of  that  kind.  Secondly,  this  is  not  a  mortgage  of 
the  whole  property  of  the  company,  for  the  shares  were  not  fully 
paid  up. 

The  third  objection  is  the  only  one  that  could  raise  any  serious 
doubt,  namely,  whether  a  joint  stock  company  of  this  kind  can 
raise  money  or  give  security  for  a  past  debt  by  deposit  of  title-, 
deeds.  It  was  urged  that  no  company  can  mortgage  unless 
expressly  authorised  to  do  so.  Now,  the  company  has  property 
which  it  is  authorised  to  deal  with,  and  I  should  say  that  the  true 
rule  is  just  the  contrary,  namely,  that  the  company  can  mortgage 
unless  expressly  prohibited  from  doing  so.  Tlie  43rd  section  of 
the  Act  appears  to  recognise  the  creation  of  mortgages  as  an 
ordinary  incident  to  a  company.  The  memorandum  in  the  pres- 
ent case  mentions  as  a  purpose  of  the  company,  the  "  disposing 
of"  its  landed  property.  The  articles  give  to  the  directors  the 
whole  powers  of  the  company,  subject  to  the  provisions  of  the 
articles  and  of  the  Companies  Act,  1862,  and  I  cannot  find  any- 
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thing  either  in  the  Act,  or  the  articles,  to  prohibit  their  making  a 
mortgage  by  deposit.  It  would,  in  my  opinion,  be  most  undesir- 
able to  lay  down  a  rule  that  no  joint  stock  company  can  raise 
money  in  this  way.  A  mortgage  by  deposit  is  the  kind  of  secur- 
ity most  usually  given  by  mercantile  men  to  bankers,  and  such  a 
rule  would  seriously  cripple  joint  stock  companies  in  their  business 
transactions.  There  being  nothing  in  the  articles  to  prohibit  the 
giving  such  a  security,  I  am  of  opinion  that  the  company  can  give 
it  as  well  for  a  past  debt  as  for  a  future  one.  In  fact,  the  case 
is  stronger  in  favour  of  a  security  for  a  past  debt,  as  it  would  be 
absurd  to  say  that  a  company  has  not  power  to  pay  past  debts ; 
and  if  so,  why  should  it  be  debarred  from  giving  security,  which  is 
one  way  of  applying  its  property  in  payment  of  its  debts  ? 


ENGLISH  NOTES. 

The  principal  case,  and  particularly  the  judgment  of  Mellish,  L.  J., 
is  cited  b}'  Malins,  V.  C,  in  Be  The  General  Frauident  Assurance 
Company,  eaj/?arfe  The  National  Bank  (1872),  L.  R.,  14  Eq.  507,  41 
L.  J.  Ch.  823,  27  L.  T.  433,  20  W.  R.  939;  and  upon  the  point  of 
mortgaging  property  for  a  past  debt,  in  the  case  of  an  ordinary  part- 
nership, by  North,  J.,  in  Re  Clough,  Bradford  Banking  Company 
V.  Cure  (1885),  31  Ch.  D.  324,  65  L.  J.  Ch.  77,  53  L.  T.  716,  34  W. 
R.  96. 

AMERICAN  NOTES. 

Unless  prohibited  by  its  charter  a  corporation  has  power  to  mortgage  its 
lands  for  corporate  purposes.  England  v.  Dearborny  141  Massachusetts,  590 ; 
Shau)  V.  Billy  95  United  States,  10 ;  State  v.  Rice,  65  Alabama,  83 ;  Watts' 
Appeal,  78  Pennsylvania  State,  370;  Curtis  v.  Leavitt,  15  New  York,  9; 
Parish  v.  Wheeler,  22  New  York,  494;  Phillips  v.  Winshw,  18  B.  Monroe 
(Kentucky),  431 ;  68  Am.  Dec.  729;  West  v.  Maffison  Agr,  Board,  82  Illinois, 
205;  Pierce  v.  Emery,  32  New  Hampshire,  484;  WUlink  v.  Aforns  Canal  Co., 
3  Green  Chancery  (New  Jersey),  377;  Washington  Bank  v.  Cont.  L.  L  Co.,  41 
Ohio  State,  1 ;  Wright  v.  Hughes,  119  Indiana,  324 ;  12  Am.  St.  Rep.  412 ;  Comrs, 
V.  Atlantic,  S^c.  R.  Co.,  77  North  Carolina,  289 ;  Lehigh  Valley  Coal  Co.  v.  West 
D.  Ag.  Works,  63  Wisconsin,  45;  Booth  v.  Robinson,  55  Maryland,  419;  Leg- 
gett  V.  N.  J.  M.  ft-  B.  Co.,  1  Saxton  Chancery  (New  Jersey),  541 ;  23  Am. 
Dec.  728;  Lovev,  Sierra,  ft-r.  Co.,  32  California,  639;  91  Am.  Dec.  602;  War- 
field  Howell  ft-  Co.  V.  Marshall  C.  C.  Co.,  72  Iowa,  666;  2  Am.  St.  Rep.  263. 

But  according  to  the  weight  of  authority  a  corporation  may  not  mortgage 

its  franchises.     Thomas  v.  Railroad,  101  United  States,  71 ;   Com.  v.  Smith,  10 

Allen  (Mass.),  448 ;  87  Am.  Dec.  672 ;  Swtquehanna  Bridge,  ft-c.  Co.  v.  General 

Ins.  Co.,  3  Maryland,  305;  56  Am.  Dec.  740;  Carpenter  v.  Black  Mining  Co., 

voi^.  VII. — 43 
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65  Xew  York,  43 ;  Athinnon  v.  MarieUa,  frc.  R.  Co.,  15  Ohio  State,  21  ;  Pierce  v. 
Emery,  32  New  Hampshire,  484 ;  Stewart's  Appeal,  56  Pennsylvaiiia  State,413 ; 
Arthur  v.  Com.,  Sfc.  Bank,  9  Smedes  &  Marshall  (Mississippi),  394;  48  Am. 
Dec.  719;  Stewart  v.  Jones,  40  Missouri,  140.  In  Blacky,  Delaware,  ffc.  Canal 
Co.,  22  New  Jersey  Equity,  130,  it  was  said  that  **  It  may  be  considered  as 
settled  that  a  corporation  cannot  lease  or  alien  any  franchise,  or  any  property 
necessary  to  perform  its  obligations  to  the  State,  without  legislative  author* 
ity."  So  a  corporation  may  not  transfer  all  its  property  to  another  cor- 
poration without  paying  all  its  debts.  Hibernia  Ins.  Co.  v.  St.  Louis,  Sfc.  T.  Co., 
13  Federal  Reporter,  516. 

But  see  to  the  contrary,  Shepley  v.  Railroad,  55  Maine,  395 ;  Bardstoien  R. 
Uo.  V.  Metcalfe,  4  Metcalfe  (Kentucky),  199;  81  Am.  Dec.  541;  Bank  of 
Middlehury  v.  Edgerton,  30  Vermont,  182  ;  Kennebec,  Sfc.  R.  Co.  v.  Portland,  (fc. 
R.  Co.,  59  Maine,  9. 

In  Commonwealth  v.  Smith,  supra,  the  court  observed :  "  But  in  the  case  of  a 
railroad  company  created  for  the  express  and  sole  purpose  of  constructing, 
owning,  and  managing  a  railroad ;  authorised  to  take  land  for  this  public 
purpose  under  the  right  of  eminent  domain;  whose  powers  are  to  he  exercised 
by  ofl&cers  expressly  designated  by  statute;  having  public  duties,  the  dis- 
charge of  which  is  the  leading  object  of  its  creation ;  required  to  make 
returns  to  the  Legislature ;  there  are  certainly  great,  and  in  our  opinion,  in- 
superable objections  to  the  doctrine  that  its  franchise  can  be  alienated,  and 
its  power  and  privileges  conferred  by  its  own  act  upon  another  person  or 
body  without  authority  other  than  that  derived  from  the  fact  of  its  own 
incorporation.  The  francliise  to  be  a  corporation  clearly  cannot  be  trans- 
ferred by  any  corporate  body  of  its  own  free  wilL  Such  a  franchise  is  not  in 
its  own  nature  transmissible.  The  power  to  mortgage  can  only  be  coexten- 
sive with  the  power  to  alienate  absolutely,  because  every  mortgage  may  be- 
come an  absolute  conveyance  by  foreclosure,  and  although  the  franchise  to 
exist  as  a  corporation  is  distinguishable  from  the  franchise  to  be  used  and 
enjoyed  by  the  corporation  after  its  creation,  yet  the  transfer  of  the  latter 
differs  essentially  from  mere  alienation  of  ordinary  corporate  projierty.  The 
right  of  a  railroad  company  to  continue  in  being  depends  upon  the  perform- 
ance of  its  public  duties.  Having  once  established  its  road,  if  that  and  the 
franchise  of  managing,  using,  and  taking  tolls  or  fares  upon  the  same  are 
alienated,  its  whole  power  to  perform  its  most  important  functions  are  at  aa 
end.  A  manufacturing  company  may  sell  its  mill  and  buy  another ;  but  a 
railroad  company  cannot  make  a  new  railroad  at  its  pleasure." 

The  contrary  doctrine  is  thus  stated  in  Shepley  v.  Railroad,  supra:  "We 
confess  that  the  contrary  doctrine  seems  to  us  little  better  than  practical 
repudiation,  and  not  supported  by  reasons  sufficiently  weighty  to  commend  it 
to  our  judgment.  The  whole  argument  seems  to  have  no  greater  force  than 
this,  that  it  is  dangerous  to  the  public  interests  to  have  the  powers  and  privi- 
leges conferred  by  a  railroad  franchise  transferred  from  the  original  corpor- 
ators to  a  new  body.  But  when  we  consider  how  little  importance  Ib  attached 
to  the  persons  of  the  original  corporators,  how  soon  death  must  and  other 
circumstances  may  remove  them  from  all  participation  in  the  affairs  of  the 
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road,  how  constantly  those  who  have  the  active  management  of  it  are  in  fact 
being  charged,  we  shall  see  how  little  practical  merit  this  argument  has.  At 
the  beginning,  the  corporators  undoubtedly  have  a  controlling  influence,  but 
afterwards  the  directors  are  elected  by  the  stockholders,  and  are  often  changed. 
Is  there  any  treason  to  suppose  that  if  a  mortgage  should  by  foreclosure  trans- 
fer the  franchise  to  new  hands,  as  capable  men  would  not  be  appointed  to 
manage  the  road  as  before?  ,  Would  not  the  bondholders  be  as  interested  and 
capable  of  appointing  suitable  managers  as  the  stockholders  ?  Does  any  one 
fear  that  the  public  interest  would  not  be  as  safe  with  the  former  as  the 
latter?  Why  then  is  it  dangerous  to  the  public  interests  to  allow  such  a 
transfer  ?  "  The  argument  "  seems  to  us  to  have  little  to  commend  it  and 
much  to  condemn  it." 

The  same  substantial  doctrine  is  strongly  expressed  in  Bardstown^  jrc  R.  Co, 
V.  Metcalfe,  supra.  The  court  say :  "  We  do  not  suppose  that  the  appellant 
could  mortgage  its  corporate  existence  or  any  prerogative  franchise  conferred 
on  it.  But  the  right  to  build  and  use  a  railroad  is  not  a  prerogative  franchise. 
...  In  the  absence  of  any  positive  law  upon  the  subject,  our  opinion  is  that  an 
individual  has  as  much  right  to  build  a  railroad  over  his  own  land,  or  the 
land  of  others  with  their  consent,  as  he  has  to  build  a  stage  or  a  wagon,  and 
as  much  right  to  use  the  former  as  the  latter  in  carrying  freight  and  passen- 
gers for  pay.  ...  A  single  person,  by  purchasing  all  the  stock,  can  control  the 
road  as  completely  as  if  he  owned  it  individually.  A  purchaser  under  its 
mortgage  would  take  the  road  subject  to  the  terms  of  the  charter  designed  to 
protect  the  public,  and  would  be  bound  thereby  as  fully  as  the  corporation  is. 
. . .  Every  argument  against  allowing  the  appellant  to  mortgage  its  road  applies 
with  equal  force  against  the  appointment  of  a  receiver  to  control  it,  with  per- 
haps the  additional  argument  that  a  receiver  would  not  be  personally  liable, 
like  a  purchaser,  as  a  common  carrier." 

If  the  mortgage  is  valid  in  part,  it  is  not  rendered  invalid  because  it  purports 
to  cover  the  franchises.  Carpenter  v.  Black  Hawk  G.  M,  Co.,  65  New  York, 
43,  50.  —  "  Hence  this  mortgage,  so  far  as  it  purports  to  convey  the  franchises 
of  the  company,  is  simply  inoperative."  The  trustees  therein  named  could 
not  sell  and  give  title  to  the  franchises,  and  there  was  no  occasion  for  any 
interference  of  a  court  of  equity  to  prevent  such  an  attempted  sale." 


No.  35.— In  re  COMPAGNIE  GENfiRALE  DE  BELLEGARDE 

(CAMPBELL'S  CASE). 

(CH.  D.  1876.) 

RULE. 

A  COMPANY  formed  under  the  Companies  Acts  may  issue 
debentures  at  a  discount. 
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In  re  Compagnie  O^n^rale  de  Bellegarde  (Campbell^s  Case). 

4  Ch.  D.  47(K475. 

[470]      Directors,  with  borrowing  powers,  issued  debentures  at  7 J  per  cent. 
discount.    Sonoe  of  the  debentures  having  been  taken  by  a  director:  — 
Heldy  that  the  issue  of  debentures  at  a  discx)unt  was  not  illegal ;  and  that  the 
director  was  not  liable  to  the  company  for  the  difference  between  92^  per  cent 
and  par. 

Adjourned  Summons. 

Among  the  articles  of  association  of  the  Compagnie  GWndrale 
de  Bellegarde,  Limited,  were  the  following:  — 

"  16.  The  directors  may  from  time  to  time  borrow  any  sum  or 
sums  of  money  not  exceeding  the  sum  of  £200,000,  and,  with 
the  sanction  of  the  company  in  general  meeting,  may  borrow  such 
further  sum  or  sums  of  money,  so  that  the  whole  debt  for  the 
time  being,  of  the  company  in  respect  of  borrowed  capital  does 
not  exceed  in  amount  the  nominal  value  of  the  capital  for  the 
time  being  of  the  company. 

"  17.  The  repayment  of  any  money  borrowed  as  aforesaid,  and 
of  the  interest  thereon,  may  be  secured  by  mortgage  of  all  or 
any  part  of  the  property  and  effects  of  the  company,  or  by  bonds, 
debentures,  promissory  notes,  or  in  such  other  manner  as  the 
directors  may  think  expedient." 

In    the  year   1872,  the   directors  resolved   to  borrow 
[*  471]  £90,000    by   *  "  mortgage    obligations ; "    and  a   prospec- 
tus, of  which  a  printed  copy  was  exhibited  by  the  oflScial 
liquidator,  but  the  issue  of  which  was  not  regularly  proved,  and 
not  admitted,  contained  these  statements:  — 

"The  company  ...  are  prepared  to  receive  applications  for 
1000  Mortgage  Obligation  Certificates  of  Series  A,  of  the  value  of 
^620  (500  francs)  each,  and  700  Certificates  of  Series  B,  of  the 
value  of  £100  (2500  francs)  each. 

"  The  certificates  will  be  issued  at  par,  X5  per  cent,  being  pay- 
able on  application,  £20  per  cent,  on  allotment,  and  the  remainder 
by  three  equal  monthly  instalments.  .  .  . 

"  The  certificates  will  carry  interest  at  the  rate  of  £7  per  cent, 
per  annum."  .... 

Finding  that  they  were  unable  to  place  the  debentures  at  par, 
the  directors  proceeded  to  issue  bonds  to  the  public  at  £92  10^. 
per  cent.     Of  the  bonds  so  issued,  several  of  the  directors  took 
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some ;  and  among  others,  a  director  named  William  Orr  Campbell 
took  one  set  of  bonds  of  the  nominal  value  of  £1320,  for  which 
he  paid  £1221,  being  at  the  rate  of  92^  per  cent.,  and  also  another 
set  of  the  nominal  value  of  £680,  for  which  he  paid  <£529,  being 
at  the  same  rate. 

In  the  company's  books  an  account  was  drawn  out  between  the 
company  and  Mr.  Campbell,  in  which  be  was  credited  with  pay- 
ment  of  the  £1320  in  full,  and  debited  with  the  sum  of  £99 
under  the  entry  "  Commission  on  mortgage  obligations,"  in  respect 
of  one  purchase;  and  in  respect  of  the  other  was  credited  with 
payment  of  the  £680  in  full,  and  debited  with  £51  on  the  other 
side  of  the  account,  under  an  entry  in  similar  terms. 

The  company  having  been,  on  the  15th  of  January,  1876, 
ordered  to  be  wound  up,  the  official  liquidator  now  took  out  a 
summons  that  Mr.  Campbell  might  be  ordered  to  pay  over  to 
him  these  two  sums  of  £99  and  £51. 

The  official  liquidator's  affidavit  in  support  stated  the  effect 
of  the  entries  in  the  books  to  be,  that  Mr.  Campbell  "  received 
or  was  allowed"  the  two  sums  of  £99  and  £51,  "by  way  of  com- 
mission or  discount  on  the  mortgage  obligation  certificates  issued 
to  him." 

In  answer,  it  was  stated  that  "  the  bonds  were  all  ac- 
tually issued  *  at  £92  10a.  per  cent,  as  an  inducement  to  [*  472] 
the  public  to  take  them. 

In  reply,  the  official  liquidator  said,  it  appeared  from  the  books 
that  bonds  to  the  value  of  £100  were  issued  to  Messrs.  Stuart, 
and  £240  to  one  Salisbury  Ball,  "without  any  such  allowance 
being  made." 

It  turned  out  that  these  were  the  only  instances  in  which 
bonds  had  been  issued  on  other  terms  than  at  7J  discount. 

The  case  was  taken  as  representative  of  several  others. 

Sir  H.  Jackson,  Q.  C,  and  Terrell,  for  the  official  liquidator:  — 

A  director  is  not  allowed  to  make  or  retain  any  commission  out 
of  the  funds  of  a  company.  Stringer's  Case,  L.  R.,  4  Ch.  475; 
Companies  Act,  1862,  s.  165. 

Without  relying  on  the  154th  section  of  the  Act,  which  makes 
the  books  primd  facie  evidence  of  the  truth  of  all  matters  pur- 
porting to  be  therein  recorded,  we  say  that  whether  these  sums 
be  called  discount  or  commission  makes  no  difference,  inasmuch 
as  the  books  are  evidence  against  the  director. 
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The  company,  after  having  published  the  prospectus,  had  no 
power  to  issue  debentures  except  at  par.  Even  if  they  had  power 
to  issue  debentures  at  a  discount  to  the  public,  it  was  illegal  to 
issue  them  at  a  discount  to  a  director.  Imperial  Mercantile 
Credit  Association  v.  Coleman^  L.  R,  6  H.  L.  189. 

Assuming  that  the  company  is  right  in  claiming  these  sums 
from  Mr.  Campbell,  there  is  no  set-off  of  these  sums  against  any 
debt  of  the  company  to  Mr.  Campbell.  These  sums  are  moneys 
of  the  company  in  Mr.  Campbell's  hands.  He  is  not  a  debtor 
in  respect  of  them. 

By  the  98th  section,  there  is  imposed  upon  the  assets  of  the 
company,  wherever  they  may  be  at  the  date  of  the  winding-up,  a 
trust  to  be  applied  in  discharge  of  the  liabilities  of  the  company ; 
per  Lord  Cairns  L.  C,  in  Delhi  Bank  Case,  Alb.  Arb.,  15  SoL  J. 
923,  924 ;  and  see  Parity's  Case,  Reilly's  Alb.  Arb.  Cas.  48.  In 
Gloag's  Case,  Eur.  Arb.  Cas.,  Law  Times  Eep.  82;  17 
[•473]  Sol.  J.  534,  Lord  Westbury  held  that  *the  liquidator 
was  entitled  to  sue  at  once  for  a  sum  advanced  by  the 
insurance  company  to  one  of  the  policy-holders. 

The  10th  section  of  the  Judicature  Act,  1875,  by  importing  into 
winding-up  proceedings  the  rules  in  bankruptcy,  for  the  first  time 
admits  into  winding-up  proceedings  a  mutual  credit  clause.  Bank- 
ruptcy Act,  1869,  s.  39.  But  a  mutual  credit  and  debt  clause  will 
not  apply  to  a  case  like  this,  where,  according  to  Lord  Cairns  and 
Lord  Westbury,  the  money  is  not  a  debt,  but  assets  of  the  com- 
pany outstanding. 

Kay,  Q.  C,  and  W.  Eenshaw,  for  Mr.  Campbell :  — 

The  articles  empowered  the  directors  to  borrow  in  certain  ways, 
"  or  in  such  other  manner  as  the  directors  may  think  expedient ; " 
and  that  directors  may,  by  resolution  properly  carried,  issue 
debentures  at  less  than  par,  appears  from  In  re  Anglo  Danuhian 
Steam  Navigation  and  Colliery  Company,  L.  R,  20  Eq.  339,  and  In 
re  Regents   Canal  Ironworks   Company,  3  Ch.  D.  43. 

Why  should  all  the  world  be  at  liberty  to  take  these  deben- 
tures, except  the  directors  ?  The  whole  issue  was  taken  up  at 
92J,  except  in  the  two  instances  referred  to  by  the  official 
liquidator. 

Then  as  to  the  set-oflf.  Putting  it  at  the  highest,  Mr.  Campbell 
is  liable  only  for  moneys  had  and  received.  But  in  this  instance 
no  money  was  received  by  Mr.  Campbell.     The  books,  no  doubt. 
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debit  him  with  £99  and  £51 ;  that  is,  they  credit  him  with  £100 
per  cent,  and  debit  him  with  7 J  per  cent,  but  in  truth,  he  paid 
only  92 J  per  cent,  like  everybody  else.  That  is  a  mere  matter  of 
book-keeping. 

The  dicta  of  Judges  in  cases  under  statutory  arbitration  are  not 
authorities.  But  taking  the  judgments  as  reported,  all  Lord 
Caikns  and  Lord  Westbury  meant  was,  that  you  cannot  set  ofif  a 
debt  payable  at.a  future  day  against  a  debt  presently  payable. 

Sir  H.  Jackson,  in  reply. 

Bacon,  V.  C.  :— 

This  case,  in  one  point  of  view,  is  of  importance,  because  it  has 
been  argued  as  if  it  fell  within  the  principle  which  the 
Courts  *  of  equity  have  always  adhered  to,  not  to  permit   [*  474] 
an  agent,  or  director,  or  any  person  in  a  fiduciary  charac- 
ter, and  having  power  and  influence  in  the  concern,  to  make  a 
profit  by  his  dealings  with  the  concern. 

But  the  fact  that  any  profit  was  made  I  find  to  be  wholly  want- 
ing in  this  case.  There  was  no  profit  The  directors  publish  a 
prospectus,  in  which  they  say,  "  We  are  going  to  issue  bonds  at 
par. "  It  is  all  very  well  to  say  so,  but  when  they  come  to  issue 
these  bonds,  people  will  not  take  them  at  par.  What  are  they  to 
do  ?  They  find  they  cannot  place  them  at  par,  and  they  sell  them 
on  the  best  terms  they  can,  and,  except  in  the  two  partioular 
cases  mentioned,  they  issue  all  these  debentures  on  the  same  terms 
as  those  on  which  the  debentures  taken  by  Mr.  Campbell  were 
issued.  What  is  there  unlawful  in  that?  What  is  there  to  pre- 
vent the  directors  buying  on  the  same  terms  as  other  people  ?  The 
case,  when  examined,  does  not  fall  within  the  principle  upon 
which  the  application  is  made.  The  section  of  the  Companies 
Act,  which  has  been  referred  to,  is  really  wide  of  the  present  case. 
That  section  compels  restitution  from  directors  when  they  shall 
have  misapplied  or  retained  in  their  own  hands,  or  become  liable 
or  accountable  for,  any  moneys  of  the  company.  But,  in  this 
instance,  when  did  the  difference  between  par  and  92  J  per  cent 
ever  become  the  money  of  the  company  ?  It  was  money  which 
they  never  received,  and  which  was  never  theirs.  The  section 
proceeds,  "  or  has  been  guilty  of  any  misfeasance  or  breach  of  trust 
in  relation  to  the  company. "  What  misfeasance  or  breach  of 
trust  was  Mr.  Campbell  guilty  of  in  advancing  to  the  company, 
on  exactly  the  same  terms  as  everybody  else,  money  which  they 
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were  in  want  of  ?  It  was  not  money  for  which  he  had  become 
liable  or  accountable.  The  company's  books  have  been  kept,  as 
it  appears  to  me,  in  the  proper  and  regular  way.  It  is  necessary 
for  book-keeping  purposes  that  there  should  be  entered  on  the 
credit  side  of  the  ledger  the  aggregate  amount  of  all  the  debentures 
representing  the  debt  due  from  the  company.  Then  the  company 
debit  the  amount  unpaid,  and  whether  that  amount  be  called  com- 
mission or  discount,  the  true  nature  of  the  transaction  cannot  be 
obscured.  The  directors  did  that  which  it  was  lawful  for  them  to 
do.  They  issued  debentures  at  a  certain  discount  Mr. 
[*475]  Campbell  took  them  *as  other  people  took  them,  and 
paid  his  money  for  them.  He  derived  no  sort  of  profit 
from  them.  The  advantage,  if  any,  was  all  on  the  side  of  the 
company. 

Something  has  been  said  about  the  conduct  of  the  official 
liquidator.  Mr.  Campbell,  in  his  affidavit,  states  this  fact,  which 
is  uncontradicted,  and  not  capable  of  being  contradicted  now,  that 
it  appears  that  these  debentures  were  issued  on  the  same  terms  to 
everybody,  except  in  the  two  instances  mentioned,  and  then  the 
official  liquidator  —  not  well  advised,  I  think  —  says,  "  They  were 
not  issued  on  the  same  terms  to  all,  for  there  are  two  instances  in 
which  they  were  issued  on  different  terms. "  There  is  nothing  of 
any  real  weight  in  this,  and  the  official  liquidator  was,  I  think, 
ill  advised  in  bringing  this  forward  to  justify  his  original  state- 
ment, that  Mr.  Campbell  had  derived  a  benefit  from  the  trans- 
action, which  was  inconsistent  with  his  duty  to  the  company  as  a 
director.  In  my  opinion  there  is  no  ground  whatever  for  the 
suggestion. 

It  is  not  necessary  that  I  should  say  anything  about  the  set-off; 
but  I  have  no  doubt  that  there  is  a  set-ofif  in  this  case.  Sir 
Henry  Jackson  reminds  me  that  by  the  section  in  the  Judicature 
Act  of  1875  to  which  he  referred,  the  rules  of  bankruptcy  for  the 
time  being  are  introduced  into  winding-up  proceedings,  and 
although  the  Companies  Acts  of  1862  and  1867  contain  no  section 
about  mutual  debts  and  credits,  the  mutual  credits  section  of  the 
Bankruptcy  Act,  1869  (section  39)  is  now,  by  the  10th  section  of 
the  Judicature  Act  of  1875,  made  applicable  in  the  winding-up  of 
a  company.  But  that  consideration  forms  no  ingredient  in  my 
judgment 

The  summons  must  be  dismissed  with  costs,  to  be  paid  by  the 
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official  liquidator ;  the  official  liquidator  to  have  his  costs  out  of 
the  estate. 

ENGLISH  NOTES. 

This  judgment  is  cited  by  Lord  Justice  Lindley  in  Webb  v.  Shrop- 
shire Railways  Company,  No.  16,  p.  382,  ante,  as  a  decision  of  authority, 
and  as  one  which  would  equally  apply  to  a  company  constituted  by 
special  Act  incorporating  the  Companies  Glauses  Consolidation  Act 
1845,  as  to  one  constituted  under  the  Companies  Act  1862.  The  cases 
of  Webb  V.  Shropshire  Railways  Company,  and  Ooregum  Gold  Mining 
Company  of  India  v.  Roper,  No.  33,  p.  644,  ante,  when  read  along 
with  the  principal  case,  appear  to  exhaust  the  questiou  of  power  to 
issue  capital  at  a  discount. 


Section  V.  —  Winding  up. 

No.  36.  — INRE  MATHESON  BROTHERS    LIMITED. 
(CH.  D.  1884.) 

No.  37.  — In  re  LLOYD  GENERALE  ITALIANO. 
(cH.  D.  1885.) 

RULE. 

There  is  jurisdiction  to  wind  up  a  foreign  company, 
which  has  a  branch  office  in  England,  under  the  Compa- 
nies Acts ;  but  there  is  no  jurisdiction  so  to  do,  where  the 
foreign  company  has  carried  on  business  in  England  by 
means  of  agents^  but  has  had  no  branch  in  that  country. 

In  re  Katheson  Brothers  Limited. 

27  Ch.  D.  225-231  (s.  c.  51  L.  T.  Ill ;  82  W.  R.  846). 

Company,  —  Branch-Offiee.  — Jurisdiction. 

The  Court  has  jurisdiction  under  sect.  199  of  the  Companies  Act,  1862,  [225] 
to  wind  up  an  unregistered  joint  stock  ooinpany,  formed,  and  having  its 
principal  place  of  husiness  in  New  Zealand,  hut  having  a  hranch  office,  agent, 
assets,  and  liabilities  in  England. 

The  pendency  of  a  foreign  liquidation  does  not  aifect  the  jurisdiction  of  the 
Court  to  make  a  winding-up  order,  in  respect  of  the  company  under  such  liquida* 
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tioD,  althoagh  the  Court  will  as  a  matter  of  iateroational  comity  have  regard  to 

the  order  of  the  foreign  Court. 

It  being  alleged  that  proceedings  to  wind  up  the  company  were  pending 

in  New  Zealand,  the  Court,  in  order  to  secure  the  English  assets  until  pro- 
ceedings should  be  taken  by  the  New  Zealand  liquidators  to  make 

[•226]      them*  available  for  the  English  creditors  pari  passu  with  those  in 
New  Zealand,  sanctioned  the  acceptance  of  an  undertaking  by  the 

solicitor  for  the  Englbh  agent  of  the  company,  that  the  English  assets  should 

remain  in  statu  quo  until  the  further  order  of  the  Court. 


Petition. 

This  was  a  creditor's  winding-up  petition.  The  company  was 
formed  in  New  Zealand,  and  registered  under  the  Companies  Act, 
1862,  of  the  Legislature  of  New  Zealand,  but  not  under  the  Com- 
panies Acts  of  this  country. 

Its  registered  ofl&ce  was  at  Dunedin  ia  New  Zealand,  and  its 
primary  object  was  to  carry  on  business  in  New  Zealand,  where 
its  shareholders  and  also  its  creditors  were  mostly  resident,  and. 
where  the  bulk  of  its  assets  were  situate. 

The  company  had,  however,  a  branch  ofi&ce  in  Basinghall 
Street,  and  a  managing  director  and  agent  in  London,  one  Mr. 
M.  J.  Hart,  and  it  had  done  business  in  London,  and  had  con- 
tracted liabilities  in  England  to  the  extent  of  about  £5000. 

The  English  assets  of  the  company  consisted  of  a  sum  of  £150 
at  its  bankers,  and  certain  ofl&ce  furniture  and  fittings  in  Basinghall 
Street. 

It  was  stated  that  proceedings  to  wind  up  the  company  were 
pending  in  the  Courts  of  New  Zealand,  and  that  liquidators  had 
been  appointed  there,  although  no  authority  to  act  in  their  name 
had  beert  received  by  Mr.  Hart. 

Hastings,  Q.  C,  and  Seward  Brice,  for  the  petitioner:  — 

It  is  settled  that  this  Court  has  jurisdiction  to  make  a  winding- 
up  order  in  respect  of  a  foreign  company  having  an  agent  and  an 
oflSce  in  England.  In  re  Commercial  Bank  of  India,  L.  R.,  6  Eq. 
517 ;  In  re  Union  Bank  of  Calcutta,  3  De  G.  &  Sm.  253. 

It  is  alleged  that  there  is  a  liquidation  pending  in  New  Zealand, 
but  there  are  assets  here,  and  another  creditor  is  suing  the  com- 
pany in  the  Queen's  Bench  Division,  and  may  seize  those  as- 
sets. They  should  accordingly  be  protected  for  the  benefit  of  the 
general  body  of  English  creditors.  It  is  the  constant  practice 
to  have  two   administrations    going  on  at  the  same   time,    for 
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*  instance  one  in  France,  and  the  other  in  England,  and  [*  227] 
why  not  two  liquidations  ? 

Kay,  J.  Would  not  your  object  be  gained  if  I  appointed  a 
provisional  liquidator  ? 

Kekewich,  Q.  C.  Taking  possession  of  the  assets  would  be 
objected  to. 

Kay,  J.,  then,  after  referring  to  In  re  Imperial  Anglo-German 
Bank,  W.  K  1872,  pp.  3,  40 ;  26  L.  T.  229,  and  In  re  Madrid 
and  Valencia  Railway  Company,  3  De  G.  &  Sm.  127,  called  upon 
the  counsel  in  opposition  to  the  petition. 

Kekewich,  Q.  C,  and  Haldane,  for  Mr.  Hart,  the  London 
manager  of  the  company:  — 

Although  this  company  has  a  branch  in  London  it  is  in  fact  a 
foreign  company,  and  the  Court  has  no  jurisdiction  under  the 
Companies  Acts  to  wind  up  a  foreign  company,  Lindley  on 
Partnership,  4th  ed.  p.  1486;  Bulkeley  v.  Schutz,  L.  R,  4  P.  C. 
764 ;  Bateman  v.  Service,  6  App.  Cas.  386 ;  In  re  Orr  Ewing,  22 
Ch.  D.  456;  and  if  not,  the  Court  cannot  appoint  a  provisional 
liquidator.  The  powers  of  the  Court  are  strictly  statutory ;  and 
in  framing  the  Companies  Acts  the  Legislature  could  only  have 
had  within  its  purview  companies  constituted  according  to  English 
law.  This  is  not  a  company  which  could  be  "  dissolved  **  under 
sect  111,  and  this  shows  that  the  company  is  not  within  the 
scope  of  the  Act  The  Court  may  have  a  protective  power  to 
prevent  the  assets  from  going  otherwise  than  to  the  right  hands, 
but  in  this  case  the  right  hands  are  those  of  the  liquidators 
according  to  the  domicil  (so  to  speak)  of  the  company,  who  could 
appoint  an  attorney  here  for  that  purpose. 

In  re  Commercial  Bank  of  India,  L.  R ,  6  Eq.  517,  on  which 
the  other  side  rely,  was  of  a  peculiar  character,  the  petition  was 
unopposed,  and  the  case  is  not  available  as  an  authority  for  the 
present  proposition,  Lindley  on  Partnership,  4th  ed.  p.  1233; 
and  in  In  re  Union  Bank  of  Calcutta,  3  De  G.  &  Sm.  253 ;  the 
Court  expressly  guarded  itself  against  deciding  the  point 

*As  there  is  a  liquidation  pending  in  New  Zealand,   [*228] 
Mr.  Hart  no  longer  represents  the  company,  accordingly 
service  on  him  is  not  sufficient,  and  the  New  Zealand  liquidators 
ought  to  be  before  the  Court     General  Orders,  November,  1862, 
rule  3 ;  Buckley  on  the  Companies  Acts,  4th  ed.  p.  565. 

Again,  foreign  bankruptcies  are  recognised  by  English  Courts ; 
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Eobson  on  Bankruptcy,  5th  ed.  p.  503;  Dicev  on  Domicil, 
pp.  277-280 ;  and  by  analogy  and  on  principles  of  international 
law  and  comity,  this  Court  should  refuse  to  interfere  with  the 
liquidation  pending  in  the  colonial  Courts. 

Ka.y,  J.  Will  the  petitioner  accept  the  undertaking  of  Hart's 
solicitor  that  the  English  assets  shall  not  be  removed  out  of  the 
jurisdiction  of  the  Court 

Hastings,  Q.G     He  wilL 

Kay,  J.  :  — 

I  think  that  the  Court  has  jurisdiction  to  make  a  winding-up 
order  upon  a  petition  of  this  kind,  otherwise  there  might  be  no 
means  by  which  the  English  creditors  could  obtain  payment  of 
their  debts.  In  my  opinion,  this  company  comes  within  the 
provisions  of  the  199th  section  of  the  Companies  Act  of  1862. 
That  section  provides  that,  subject  as  therein  mentioned,  *  aoy 
company,  except  railway  companies  incorporated  by  Act  of  Parlia- 
ment, consisting  of  more  than  seven  members,  and  not  registered 
under  this  Act,"  and  thereinafter  included  under  the  term 
*  unregistered  company, '  may  be  wound  up  under  the  Act ;  and 
it  provides  also  that  "  an  unregistered  company  shall,  for  the  pur- 
pose of  determining  the  Court  having  jurisdiction  in  the  matter 
of  the  winding  up,  be  deemed  to  be  registered  in  that  part  of  the 
United  Kingdom  where  its  principal  place  of  business  is  situate." 

Now,  I  have  here  a  company  incorporated  or  formed  in  Xew 
Zealand  consisting  of  more  than  seven  members  and  not  registered 
under  that  Act  Applying  then  the  test  in  the  section, 
[♦229]  is  this  an  ♦unregistered  company  which  can  be  wound 
up  under  the  Act  ?  I  find  it  has  a  place  of  business  in 
London,  where  it  has  carried  on  business,  contracted  debts  to  the 
amount  of  about  £5000,  and  has  assets.  Its  assets  here  are,  no 
doubt,  very  small,  very  much  less  than  £5000.  But  putting 
aside  any  question  which  may  arise  by  reason  of  the  winding-up 
order  made  in  New  Zealand,  is  it  to  be  said  that  a  company 
formed  in  a  foreign  country,  which  chooses  to  carry  on  business, 
ha  _'  assets,  and  contract  debts  in  this  country,  does  not  come 
within  the  spirit  as  it  clearly  comes  within  the  letter  of  the  199th 
section.  It  is  argued  that  this  is  a  company  which  cannot  be 
**  dissolved,"  and  reference  has  been  made  to  sect  111  of  the  same 
Act,  which  provides  that  when  the  affairs  of  the  company  have 
heeu  completely  wound  up  the  Court  shall  make  an  order  that  the 
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company  shall  be  dissolved  from  the  date  of  such  order,  and  the 
company  shall  be  dissolved  accordingly,  and  the  contention  is 
that  no  company  is  within  the  scope  of  this  Act  unless  the  Court 
has  jurisdiction  to  dissolve  it.  But  the  dissolution  of  a  company 
is  brought  about  by  a  separate  order  of  the  Court,  and  it  by  no 
means  follows  that  because  the  Court  has  no  power  to  make  an 
order  to  dissolve  a  company  that  it  has  no  power  to  make  an  order 
to  wind  it  up,  and,  as  a  matter  of  fact,  wound-up  companies  very 
seldom  are  dissolved,  while  the  199th  section  of  the  Act  is  large 
enough  in  its  terms  to  include  such  a  company  as  this.  Let  us 
take  for  illustration  the  case  I  put  during  the  argument  Suppose 
a  joint  stock  company  formed  in  a  foreign  country  for  the  purpose 
of  working  a  series  of  patents,  one  of  which  is  an  English  patent, 
and  suppose  that  after  a  while  all  the  business  of  the  company 
came  to  be  carried  on  in  this  country,  all  its  debts  and  assets  came 
to  be  localized  here,  and  its  only  remaining  place  of  business 
came  to  be  situate  in  England.  Could  it  be  said  that  the  Court 
would  have  no  jurisdiction  to  wind  up  such  a  company  under  the 
199th  section?  Mr.  Kekewich  very  frankly  answered  that  there 
would  be  no  jurisdiction;  but  what  a  most  inconvenient  result  it 
would  be  if  all  the  assets,  all  the  business,  and,  it  may  be,  all 
the  shareholders  of  a  company  were  locally  situated  here,  and  yet 
that  company  did  not  Come  within  the  Act!  That  would 
be  a  very  singular  *  construction  to  put  upon  a  section  [*230] 
which  is  amply  large  enough  to  include  the  company  in 
letter  and  in  spirit  as  well. 

Had  it  not  been  then  for  the  fact  of  a  winding-up  order  ex- 
isting in  New  Zealand  this  Court  would  in  my  opinion  have  had 
jurisdiction  to  wind  up  this  New  Zealand  company,  having  an 
office  and  carrying  on  part  of  its  business  here  as  an  unregistered 
company  within  the  terms  of  the  199th  section. 

This  being  the  case,  what  is  the  effect  of  the  winding-up  order 
which  it  is  said  has  been  made  in  New  Zealand?  This  Court, 
upon  principles  of  international  comity,  would  no  doubt  have 
great  regard  to  that  winding-up  order  and  would  be  influenced 
thereby,  but  the  question  of  jurisdiction  is  a  different  question, 
and  the  mere  existence  of  a  winding-up  order  made  by  a  foreign 
Court  does  not  take  away  the  right  of  the  Courts  in  this  country 
to  make  a  winding-up  order  here,  though  it  would  no  doubt 
exercise  an  influence  upon  this  Court  in  making  the  order.     Now 
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at  this  moment  there  are  no  proceedings  pending  to  secure  the 
assets  here,  nor  has  any  application  been  made  to  the  courts  of 
this  country  for  that  purpose,  and  in  the  mean  time,  however 
ready  this  Court  may  be  to  show  courtesy  to  the  Courts  of  New 
Zealand,  it  does  seem  proper  to  interfere,  and  that  sufficient  reason 
exists  for  taking  proceedings  in  order  to  secure  the  English  assets. 
Having,  therefore,  jurisdiction  to  make  a  winding-up  order,  I 
feel  myself  at  liberty  to  sanction  the  acceptance  of  the  undertak- 
ing offered  by  Mr.  Hart  I  have  said  thus  much  as  to  my  own 
opinion  upon  the  effect  of  the  Act  But  there  is  the  authority  of 
In  re  Commercial  Bank  of  India,  L.  R,  6  Eq.  517,  in  which 
counsel  of  eminence  were  engaged  on  both  sides,  Mr.  Southgate, 
Q.C.,  Mr.  Bristowe,  and  Mr.  (now  Lord  Justice)  Lindley  being 
for  the  petitioners,  and  Mr.  (now  Lord  Justice)  Baggallay  and 
Mr.  Kekewich  for  the  official  liquidator  of  the  new  company. 
There  a  joint  stock  company  formed  in  India,  registered  under 
Indian  law,  and  having  its  principal  place  of  business  in  India, 
with  an  agent  and  a  branch  office  in  England,  was  ordered  to  be 
wound  up  under  the  Act  of  1862,  and  Lord  Eomilly  said  (L  R, 

6  Eq.    519) :  **  I  think  I  have  jurisdiction  to  make  the 
[*  231]  order.     If   the   company  is    not   *  wound  up  here,  these 

persons  will  not  be  able  to  get  their  money. " 
Now  that  case  was  decided  in  1868,  and  no  authority  against 
it  has  been  cited.  Certain  obiter  dicta  in  a  case  in  which  the 
present  point  did  not  arise,  and  an  observation  in  Lord  Justice 
Lindley 's  book  on  Partnership  have  been  referred  to,  but  nothing 
amounting  to  this,  that  In  re  Commercial  Bank  of  India  was 
wrongly  decided.  That  decision  is  one  which  I  should  be  dis- 
posed to  follow,  even  if,  as  is  not  the  case,  my  own  opinion  had 
been  the  other  way.  I  shall  accordingly  hold  that  the  Court  has 
sufficient  jurisdiction  to  sanction  the  acceptance  of  the  undertak- 
ing, and  if  the  undertaking  had  not  been  given  that  it  had 
sufficient  jurisdiction  to  appoint  a  provisional  liquidator;  for 
I  consider  that  I  am  justified  in  taking  steps  to  secure  the  English 
assets  until  I  see  that  proceedings  are  taken  in  the  New  Zealand 
liquidation  to  make  the  English  assets  available  for  the  English 
creditors  pari  passu  with  the  creditors  in  New  Zealand. 
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In  re  Lloyd  Oenerale  Italiano. 

29  Ch.  D.  219-221  (s.  c.  54  L.  J.  Cb.  748 ;  33  W.  R.  728). 

Company.  —  Jurisdiction.  —  Foreign  Company,  [219] 

There  is  no  jurisdiction  under  the  Companies  Act,  1862,  to  wind  up  a 
foreign  company  which  has  carried  on  business  in  England  by  means  of 
agents,  but  which  has  no  branch  office  of  its  own  there. 

This  was  a  petition  for  the  winding-up  of  the  Lloyd  Generale 
Italiano.     The  petition  was  presented  by  the  company. 

The  company  was  established  in  1881  as  a  societe  anonyme  at 
Genoa,  and  was  authorised  by  a  royal  decree  of  the  King  of  Italy. 
It  was  not  registered  under  the  Companies  Act,  1862,  in  any  part 
of  the  United  Kingdom.  It  was  established  for  the  purpose  of 
carrying  on  the  business  of  marine  insurance.  It  had  carried  on 
business  in  Italy,  and  also  in  England,  the  business  there  being 
transacted  by  means  of  agents.  The  company  had  no  branch 
oflfice  of  its  own  in  England.  There  were  a  number  of  creditors 
in  England,  but  the  company  had  no  assets  there.  On  the  15th 
of  December,  1884,  the  company,  at  a  general  meeting  held  in 
Italy,  resolved  on  a  winding-up  under  the  provisions  of  the 
articles,  and  appointed  liquidators.  The  petition  alleged  that 
the  liquidators  were  desirous  of  sending  money  at  once  to  England 
for  the  payment  of  a  dividend  to  the  English  creditors  of  the 
company,  but  that  they  could  not  safely  do  so  except  to  a 
liquidator  duly  appointed  in  England ;  and  that  the  assets  of  the 
company  to  be  remitted  to  England  would  be  insufficient  to  pay 
the  English  creditors  in  full,  and,  if  remitted  to  an  agent  of  the 
company  not  being  a  liquidator,  might  be  attached  in  his  hands. 
The  petition  asked  that  the  company  might  be  wound  up  under 
the  provisions  of  the  Companies  Acts,  1862  and  1867. 

Farwell,  for  the  petitioners :  — 

The  Court  has  jurisdiction  under  sect.  199  of  the  Companies 
Act,  1862,  to  make  a  winding-up  order.  A  foreign  corporation 
can  sue  and  be  sued  in  this  country,  and  is  subject  to  all  the 
rules  of  procedure  here.  The  petitioners  in  the  present 
case  are  the  *  company.  It  is  immaterial  whether  a  [*  220] 
foreign  company  has  a  branch  office  in  this  country  or 
carries  on  business  here  by  means  of  agents.  In  re  Commercial 
Bank  of  India,  L.  R,  6  Eq.  517;  In  re  Matheaon  Brothers,  27  Ch. 
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D.  225,  p.  681,  ante;  Princess  of  Eeuss  v.  BoSy  L.  R,  5  H.  L.  176 ; 
Newly  y.  Von  Oppen,  L.  R,  7  Q.  B.  293;  41  L  J.  Q.  B.  148; 
Story's  Conflict  of  Laws,  8th  ed,  plac.  556,  557;  Buckley  on  the 
Companies  Acts,  4th  ed.  p.  193.  We  desire  to  have  a  liquidator 
appointed  here  for  the  purpose  of  making  a  proper  distribution  of 
the  assets ;  we  fear  that  if  moneys  are  sent  over  here  they  may  be 
attached  by  some  of  the  creditors.  The  terms  of  sect.  199  are 
perfectly  general,  and  they  have  not  been  restricted  to  English 
companies. 

Cozens-Hardy,  Q.  C,  and  Stirling,  for  English  creditors  who 
opposed  the  petition,  were  not  called  on. 

Pearson,  J.  :  — 

In  my  opinion  I  have  no  jurisdiction  to  make  a  winding-up 
order,  however  convenient  it  might  be  that  such  an  order  should 
be  made.  I  should  be  making  an  order  for  which  there  is  no 
precedent  and  no  authority.  This  company  is  established  at 
Genoa,  and  it  carries  on  business  there.  It  has  agents  in  England, 
and  nothing  but  agents,  and  it  has  carried  on  business  here 
through  those  agents,  in  the  same  way  as  foreign  merchants  often 
carry  on  business  in  this  countiy  by  means  of  agents.  The  juris- 
diction to  wind  up  a  company  is  a  purely  statutory  one  under  the 
Companies  Acts.  If  I  were  to  adopt  Mr.  Farweirs  argument,  I 
must  come  to  the  conclusion  that,  in  every  case  in  which  a  foreign 
company  has  had  any  dealings  in  this  country,  — whether  the 
company  is  established  in  China,  or  Japan,  or  Australia,  —  there 
is  jurisdiction  to  order  it  to  be  wound  up.  I  am  decidedly  of 
opinion  that  the  Act  is  confined  to  English  companies,  and  foreign 
companies  carrying  on  business  in  England  with,  so  to  speak,  a 
residence  of  their  own  —  a  branch  oflBce  —  in  this  country.  In 
the  cases  which  have  been  cited  of  orders  made  to  wind  up  foreign 
companies,  the  companies  had  an  office  in  England,  but 
[*  221]  *  that  is  not  so  in  the  present  case.  I  have  no  jurisdiction 
at  all,  and  I  must  dismiss  the  petition  with  costs. 

Cozens-Hardy,  Q.  C.  Your  Lordship's  view  is  in  accordance 
with  that  which  was  expressed  by  James,  L.  J.,  in  Bulkeley  v. 
Schutz,  L.  R,3P.  C.  764,  769. 

ENGLISH  NOTES. 

In  the  case  of  In  re  The  Commercial  Bank  of  Sottth  Australia  (1886), 
33  Oh.  D.  174,  55  L.  J.  Cb.  670,  55  L.  T.  609,  —  the  case  of  a  company 
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formed  and  registered  in  Australia,  and  having  a  branch  office,  assets 
and  liabilities  in  England,  — Nobth,  J.,  made  a  winding-up  order,  but 
directed  the  English  liquidator  not  to  act  except  under  the  direction 
of  the  Judge,  save  for  the  purpose  of  getting  in  the  English  assets  and 
settling  the  list  of  English  creditors. 

A  colonial  company  having  a  branch  office  in  England  was  being 
wound  up  voluntarily  in  the  colony  subject  to  the  supervision  of  the 
Court.  On  a  creditor's  petition  here,  Williams,  J.,  made  a  compul- 
sory order  for  winding-up,  but  limited  the  powers  of  the  official  receiver 
to  the  collection  of  the  English  assets,  and  the  settling  the  lists  of 
English  creditors.  The  Bank  appealed  and  desired  that  the  petition 
should  stand  over,  upon  terms  which  they  submitted  on  the  ground  of 
convenience.  The  Court  of  Appeal  refused  to  interfere  with  the  dis- 
cretion of  the  Judge  to  make  the  compulsory  order;  and  intimated  that 
an  objection  which  might  occur  on  the  ground  of  the  official  fees  in 
this  country  was  obviated  by  a  rule  (of  25th  June,  1892),  made  under 
the  Companies  (Winding-up)  Act  1890,  which  allowed  the  Court  a 
wide  discretion  as  to  allowing  or  disallowing  the  prescribed  fees. 
In  re  Federal  Bank  of  Australia  (C.  A.  1893),  &2  L.  J.  Ch.  561,  68 
L.  T.  728. 

Although  the  Court  has  jurisdiction  in  the  case  of  a  foreign  company 
having  a  branch  here,  it  is  a  question  of  discretion  whether  it  will 
exercise  it  to  make  a  winding-up  order.  And  in  the  case  of  an  Ameri- 
can company  which  had  been  ordered  to  be  wound  up  there  and  where 
it  was  not  suggested  that  the  liquidation  in  America  would  not  be  effi- 
cient, or  that  the  assets  would  not  be  properly  got  in,  Mr.  Justice 
EoMBB  refused  to  make  a  winding-up  order  ancillary  to  the  American 
one.  In  re  Jarvis  Conklin  Mortgage  Company  (27th  April,  1895),  11 
Times  L.  R.  373. 

AMERICAN  NOTES. 

In  Republican  M.  S.  Mines  v.  Brown,  58  Federal  Reporter,  645 ;  24  Lawyers' 
Rep.  Annotated,  776,  it  was  said:  "  It  is  hardly  necessary  to  remark  that  if 
courts  of  equity,  at  the  suit  of  a  shareholder,  and  in  the  absence  of  a  statute, 
have  no  jurisdiction  to  dissolve  a  domestic  corporation,  and  to  wind  up  its 
affairs,  much  less  can  they  exercise  such  powers  with  respect  to  a  foreign  cor- 
poration. It  has  indeed  been  held  on  much  consideration,  that  the  courts  of  a 
State  have  no  visitatorial  powers  over  foreign  corporations  doing  business  within 
the  State,  unless  such  power  is  expressly  conferred  by  local  statutes  j  and  for 
that  reason  it  was  ruled  by  the  Supreme  Court  of  Maryland  that  it  would  not 
entertain  a  proceeding  by  a  citizen  of  Maryland,  who  was  a  shareholder  in  a 
foreign  company,  to  compel  it  to  annul  an  alleged  wrongful  forfeiture  of  his 
stock  and  to  reinstate  him  as  a  stockholder.  North  S,  C.  Sr  ^-  M  Co.  v.  FieUI, 
64  Maryland,  151.  See  also  WUkifu  v.  Thome,  60  Maryland,  253." 
VOL.  vii. — 44 
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In  Holhrook  v.  Ford,  153  Illinois,  633 ;  27  Lawyers'  Reports  Annotated,  324, 
it  is  said :  *'  A  court  in  one  State  may  appoint  a  reoeiver  for  a  corporation 
organized  in  another  State  and  doing  business  within  its  own  territory  and 
having  property  there.  This  may  be  done,  although  the  courts  in  the  home 
State  of  the  corporation  may  have  already  placed  its  affairs  in  the  hands  of  a 
receiver.  De  Bemer  v.  Dretc,  57  Barbour  (Xew  York  Sup.  Ct.),  438 ;  National 
Ti-usl  Co.  of  New  York  v.  Miller^  33  New  Jersey  Equity,  155 ;  Hunt  v.  Colum- 
bian Ins.  Co.,  55  Maine,  290;  92  Am.  Dec.  592;  Life  Asso.  of  America  v. 
Fassetty  102  Illinois,  315.  The  receiver  appointed  in  the  foreign  State  will  be 
regarded  as  ancillary  or  auxiliary  to  the  receiver  appointed  in  the  State  to 
which  the  corporation  owes  its  creation.  8  Am.  &  Eng.  Encyclop.  Law,  p.  408. 
Hence  we  do  not  consider  the  fact  that  receivers  were  appointed  in  New  York 
and  New  Jersey  for  the  Powerville  Felt  Roofing  Company,  Limited,  the  cor- 
poration defendant  in  the  present  case,  as  in  any  way  restricting  the  right  of 
the  courts  in  this  State  to  appoint  a  receiver  for  such  defendant,  if  the  other 
necessary  conditions  to  the  appointment  of  such  receiver  existed  here. 

"  The  general  rule  is,  that  a  court  of  equity  will  not  appoint  a  receiver  for 
a  foreign  corporation,  where  such  corporation  has  no  property  in  the  State  of 
the  appointing  court,  and  has  not  appeared  or  been  served  with  process  in  the 
proceeding  in  which  the  appointment  of  the  receiver  is  applied  for,  and  where 
none  of  the  officers  or  agents  controlling  or  representing  the  corporation  reside 
or  are  to  be  found  in  the  State  of  the  appointing  court.  The  object  of  ap- 
pointing a  receiver  for  a  foreign  corporation  is  to  preserve  its  property  and 
effects  for  the  benefit  of  creditors  and  shareholders.  Wait,  Insolvent  Corp. 
§  188 ;  8  Am.  &  Eng.  Encyclop.  Law,  p.  408;  Life  Asso.  of  America  v.  Fassett, 
supra ;  Redmond  v.  Hoge,  3  Hun  (New  York  Sup.  Ct.),  171 ;  National  Trust 
Co,  of  New  York  v.  Miller,  supra  ;  Shaw  v.  Shore,  5  L.  J.  Ch.  N.  S.  79 ;  Stafford 
V.  American  Mills  Co.,  13  Rhode  Island,  810;  Hannibal  fr  St.  J.  R.  Co.  v. 
Crane,  102  Illinois,  249 ;  40  Am.  Rep.  581." 

If  the  statutes  of  a  State  declare  that  no  foreign  insurance  company  shaU 
do  business  therein  unless  it  files  a  stipulation  agreeing  that  process  affecting 
it  shall  be  served  in  a  designated  manner,  and  that  any  person  or  corporation 
transacting  business  without  complying  with  the  provisions  of  the  statute 
shall  forfeit  certain  sums  to  the  school  fund,  a  corporation  doing  business 
without  complying  with  the  statute  does  not  thereby  subject  itself  to  the 
jurisdiction  of  the  courts  of  the  State,  and  a  judgment  against  it  founded  upon 
service  of  process  on  the  officer  named  in  the  statute  is  void.  The  business 
done  is  unlawful,  and  the  persons  doing  it  are  liable  to  the  penalty  imposed  by 
the  statute,  but  the  corporation  is  not  brought  within  the  jurisdiction  of  the 
courts  of  the  State  in  the  manner  in  which  it  would  have  subjected  itself  to 
such  jurisdiction  had  it  complied  with  the  statute.  The  court  remarked :  "  AVe 
are  not  inclined  to  follow  the  case  of  Ehrman  v.  Teutonia  Ins.  Co.,  1  Fed.  Rep. 
471, 1  McCrary,  123,  in  which  it  was  held  that  the  defendant  was  estopped  to 
deny  the  jurisdiction."  Rothrock  v.  Dwelling- House  Ins.  Co.,  161  Massachu- 
setts, 423 ;  42  Am.  St.  Rep.  418.  The  court  however  said :  "  We  do  not  doubt 
the  doctrine  that  a  corporation  doing  business  in  a  foreign  State  thereby 
subjects  itself  to  the  statutes  of  that  State."  Citing  Railroad  Co.  v.  Harris, 
ir\fra. 


B.  C.  VOL.  VII.]  SECT.  V.  — WINDING  UP.  691 

Vo.  8a.  --In  re  City  of  Glaigow  Bank,  14  Gh.  D.  628.  — Bnle. 

The  Ehrman  case  was  founded  on  Railroad  Co,  v.  HarrU,  12  Wallace  (U.  S. 
Sup.  Ct.),  65,  where  it  was  held  that  a  railroad  corporation  chartered  in  Mary- 
land, and  allowed  by  act  of  Congress  to  extend  its  road  through  the  District  of 
Columbia,  and  by  act  of  the  Virginia  Legislature  to  extend  its  road  into  that 
State,  was  not  a  new  corporation  in  the  District  or  Virginia,  but  was  never- 
theless liable  to  suit  in  the  District  for  an  injury  done  by  it  in  Virginia.  The 
Court  said :  ^  It  cannot  migrate,  but  may  exercise  its  authority  in  a  foreign 
territory  upon  such  conditions  as  may  be  prescribed  by  the  law  of  the  place. 
One  of  these  conditions  may  be  that  it  shall  consent  to  be  sued  there.  If  it 
do  business  there  it  will  be  presumed  to  have  assented,  and  will  be  bound 
accordingly."  Citing  Lafayette  Ins,  Co,  v,  French,  18  Howard  (U.  S.  Sup.  Ct.), 
404.  "In  the  Baltimore  and  Ohio  Railroad  Co.  v.  Gallahue's  Administrator^  12 
Grattan,  655,  it  was  held  by  the  Court  of  Appeals  of  Virginia  that  the  com- 
pany was  suable  in  that  State.  In  this  we  concur.  We  think  this  condition 
is  clearly  implied  in  the  license,  and  that  the  company  by  constructing  its  road 
there,  assented  to  it."  Citing  also  Baltimore  ^  Ohio  R,  Co.  y.  Supervisors,  8 
West  Virginia,  819. 


No.  38.  — In  be  CITY  OF  GLASGOW  BANK. 
(oh.  d.  1880.) 

RULE. 

To  enforce  in  England  a  call  for  which  an  order  is  made 
by  the  Court  in  Scotland  or  Ireland  in  the  course  of  a 
winding-up  there,  the  order  must  be  made  an  order  of  the 
Court  in  England. 

In  re  City  of  Glasgow  Bank. 

14  Ch.  D.  628  (s  c.  43  L.  T.  279). 

Company.  —  Order  of  Court  in  Scotland.  —  How  enforced  in  England. 

Where,  in  the  winding-up  of  a  company  by  the  Court  of  Session  in   [628] 
Scotland,  an  order  for  a  call  has  been  made  by  that  Court,  and  it  has 
become  necessary  to  enforce    the   call  against   oontributories  resident   in 
England,  the  order  must  be  made  an  order  of  the   Chancery  Division  in 
England. 

The  City  of  Glasgow  Bank  being  in  liquidation  under  a  wind- 
ing-up order  made  by  the  Court  of  Session  in  Scotland,  an  order 
for  a  call  was  made  by  that  Court. 

Some  of  the  oontributories  who  were  resident  in  England  hav- 
ing failed  to  pay  the  call  within  the  time  limited  by  the  order, 
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the  liquidators  now  applied  that  the  order  might  be  made  au 
order  of  the  Chancery  Division,  for  the  purpose  of  enforcing  it 
against  those  contributories. 

Decimus  Sturges,  for  the  liquidators,  referred  to  sects.  122  and 
123  of  the  Companies  Act,  1862,  as  to  enforcing  in  England  an 
order  made  in  a  winding-up  by  the  Scotch  Court,  and  cited  In  re 
Hollyford  Copper  Mining  Company,  L.  E.,  5  Ch.  93,  before  Lord 
Justice  GiFFARD,  as  an  authority  in  support  of  the  application. 
He  stated  that  the  Master  of  the  Rolls  in  Ireland  had,  in  In  re 
Hercules  Insurance  Company,  6  Ir.  Eq.  Rep.  207,  —  where  a 
winding-up  order  had  been  made  in  England,  —  declined  to  adopt 
the  view  of  Lord  Justice  Giffard,  considering  that,  under  the 
123rd  section,  it  was  sufficient  to  produce  an  office  copy  of  the 
order  to  the  proper  office  of  the  Court  of  Chancery  in  Ireland 
without  making  it  an  order  of  that  Court 

Jessel,  M.  R  :  — 

I  am  bound  by  the  decision  of  the  Lord  Justice,  although  the 
Irish  Master  of  the  Rolls  was  not.  I  have  before  made  orders 
in  Chambers  such  as .  that  now  asked. 

I  therefore  direct  that  the  order  for  a  call  be  made  an  order 
of  the  Chancery  Division. 

ENGLISH  NOTES. 

The  expressions  in  the  Act  are  (s.  122):  **The  order  shall  be  en- 
forced ...  by  the  Court  which  would  .  .  .  have  had  jurisdiction  in 
the  matter  .  .  .  if  the  registered  office  of  the  company  .  .  .  were  situ- 
ate in  [England]  and  in  the  same  manuer  in  all  respects  as  if  such 
order  had  been  made  by  the  Court  [in  England].  And  (s.  123)  [on 
the  production  of  the  office  copy  order  to  the  proper  officer  the]  "Court 
shall  take  such  steps  in  the  matter  as  may  be  requisite  for  enforcing 
[the  order]  in  the  same  manner  as  if  it  were  the  order  ...  of  the 
Court  enforcing  the  same."  The  provisions  of  the  Act  appear  to  have 
required  some  judicial  interpretation. 
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No.  39.  — WALLACE  v.  UNIVERSAL   AUTOMATIC 

MACHINES   COMPANY. 

(c.  A.  1894.) 

RULE. 

Where  a  company  has  issued  debentures  charging  their 
undertaking  with  payment  of  money  by  a  certain  day,  the 
occurrence  of  a  winding-up  before  the  specified  day  renders 
the  money  immediately  payable,  and  entitles  the  debenture 
holder  at  once  to  realize  his  security  for  the  full  amount  of 
principal,  interest,  and  costs. 

Wallace  y.  TTniyersal  Automatio  Machines  Company. 

1894,  2  Ch.  547-555  (s.  c.  63  L.  J.  Ch.  598 ;  70  L.  T.  852). 

Company,  —  Debenture,  —  A  cceleration  of  Date  for  Payment.  —        [547] 
Winding  up. 

Where  a  debenture,  issued  by  a  company  by  way  of  floating  security, 
contains  a  covenant  for  payment  of  the  principal  money  on  a  specified  day, 
though  without  any  stipulation  making  the  money  immediately  payable 
in  the  event  of  a  winding-up,  the  occurrence  of  a  winding-up  before  the 
specified  day  renders  the  money  immediately  payable,  and  entitles  the 
debenture-holder  at  once  to  realize  his  security  for  the  full  amount  of 
principal,  interest,  and  costs. 

The  Universal  Automatic  Machines  Company,  Limited,  was 
formed  and  registered  under  the  Companies  Acts  in  September, 
1887;  its  object  being  to  acquire  and  work  certain  patents.  It 
had  power  to  borrow  money  on  debentures,  and  shortly  after  its 
incorporation,  it  raised  £6000,  at  6  per  cent  interest,  on  sixty 
debentures  of  £100  each. 

The  plaintiff  was  the  registered  holder  of  five  of  these 
debentures. 

The  debentures,  each  of  which  was  in  the  same  form  contained 
covenants  on  the  part  of  the  company  to  pay  to  the  registered 
holder  thereof  the  principal  sum  of  £100,  thereby  secured  on  the 
31st  of  December,  1894,  and  to  pay  interest  at  the  rate  of  6  per 
cent  per  annum  on  the  principal  sum  half-yearly  on  the  1st  of 
January  and  the  1st  of  July.    And  the  company  thereby  charged 
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v/ith  the  payment  of  such  principal  and  interest,  all  the  under- 
taking and  property  of  the  company  both  present  and  future, 
to  the  intent  that  all  the  debentures  of  the  series  (which  was 
limited  to  250  debentures  of  £100  each)  should,  without  regard 
to  the  respective  dates  thereof,  rank  pari  passu  as  a  first  charge 
upon  the  said  undertaking  and  property  without  any  prefer- 
ence or  priority  one  over  another,  and  that  such  charge 
[*  548]  *  should  be  a  floating  security,  "  and  accordingly  is  not  to 
prevent  or  hinder  the  company  from  leasing,  exchanging, 
selling,  mortgaging,  or  otherwise  dealing  with  the  property  as  it 
may  from  time  to  time  think  fit." 

The  debentures  contained  no  condition  or  provision  making 
the  principal  money  payable  on  default  in  payment  of  interest,  or 
in  the  event  of  the  winding-up  of  the  company. 

The  company  made  default  in  payment  of  the  half-year's 
interest  due  to  the  plaintiff  on  his  debentures,  on  the  1st  of 
January,  1890 ;  and  on  the  2nd  of  July,  1890,  he  issued  the  writ 
in  this  action,  on  behalf  of  himself  and  all  other  the  holders  of 
the  debentures,  for  an  account  and  a  receiver.  On  the  19th  of 
July,  1890,  an  order  was  made  for  the  winding-up  of  the  company 
by  the  Court. 

The  plaintiff  delivered  his  statement  of  claim  on  the  5th  of 
July,  1894,  and  thereby  alleged  that  "the  whole  of  the  principal 
moneys  secured  by  the  plaintiffs  debentures  amounting  to  £500, 
together  with  interest  thereon  from  the  1st  of  July,  1889,  are  still 
unpaid  and  owing  to  the  plaintiff ;"  and  he  claimed  a  declara- 
tion of  charge,  an  account,  and  the  enforcement  of  the  charge  by 
foreclosure  or  sale. 

The  action  was  then  set  down  for  hearing  as  a  short  cause  upon 
motion  by  the  plaintiff  for  judgment  on  default  of  defence. 

The  action  came  on  for  hearing  before  Mr.  Justice  Kekewich 
on  the  10th  of  March,  1894. 

Eve,  for  the  plaintiff,  asked  for  judgment  in  the  terms  of  min- 
utes which  had  been  prepared,  and  which  contained  a  declaration 
that  the  plaintiff  and  all  other,  the  holders  of  the  debentures  in 
the  statement  of  claim  mentioned,  were  entitled  to  a  charge  on 
all  the  undertaking  and  property  of  the  defendant  company  for 
securing  the  principal  moneys  and  interest  owing  upon  the 
security  of  the  said  debentures ;  an  inquiry  what  debentures  had 
been  issued  by  the  defendant  company,  and  which  of  them  were 
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still  outstanding  and  unpaid,  and  what  persons  were  the  holders 
of  the  same  respectively ;  and  an  account  of  what  was  due  for 
principal  and  interest  to  the  plaintiff  and  the  other  holders  of 
the  said  outstanding  debentures. 

[♦Kbkewich,  J.,  objected  that,  inasmuch  as  the  day  [*549] 
specified  for  payment  of  the  principal  moneys,  viz. ,  the 
31st  of  December,  1894,  had  not  yet  arrived,  the  allegation  in 
the  statement  of  claim  that  the  principal  moneys  were  owing  was 
incorrect,  and  the  plaintiff  was  not  entitled  to  any  relief  founded 
on  the  truth  of  such  allegation.] 

Eve  relied  on  Ilodson  v.  Tea  Companyy  14  Ch.  D.  859 ;  49  L.  J. 
Ch.  234,  as  an  authority  to  show  that  upon  the  winding-up  of 
the  company  the  arrangement  for  the  continuance  of  the  loan  for 
a  certain  time  necessarily  came  to  an  end,  and  the  money  secured 
by  the  debentures  became  immediately  payable. 

[He  referred  also  to  Palmer's  Company  Precedents,  5th  ed. 
p.  495.] 

The  company  did  not  appear. 

Kekewich,  J.,  said  that  he  was  not  satisfied  that  the  case 
cited  established  the  proposition  contended  for,  and  that  he  would 
take  time  to  consider  the  matter. 

1894.  March  14     Kekewich,  J.  :  — 

When  this  case  came  before  me  on  Saturday,  I  took  objection 
to  the  allegations  in  the  statement  of  claim  upon  which  the 
plaintiff  is  proceeding.  It  is  there  stated  that  the  plaintiff  is  the 
holder  of  certain  mortgage  debentures  which  are  payable  on  the 
31st  of  December,  1894,  — a  day  which,  of  course,  has  not  yet 
arrived.  Interest  is  payable  half-yearly,  on  the  1st  of  January 
and  the  1st  of  July  ;  and  the  allegation  in  the  statement  of  claim 
is  that  no  interest  has  been  paid.  The  debentures  are  stated  to  be 
a  charge  of  the  principal  and  interest  on  the  undertaking  of  the 
company,  both  present  and  future,  and  they  are  to  be  a  floating 
security.  Then  the  statement  of  claim  goes  on  to  allege  this : 
"  The  whole  of  the  principal  money  secured  by  the  plaintiff's 
debentures  amounting  to  £500,  together  with  interest  thereon 
from  the  1st  of  July,  1889,  are  still  unpaid  and  owing  to  the 
plaintiff. "  The  interest  is  not  only  unpaid,  but  is  payable  and 
owing;  but  I  took  exception  to  the  allegation  that  the  prin- 
cipal money  was  **  owing. '  In  reply  to  that  objection 
on  my  part,  *  Mr.  Eve  referred  me  to  the  case  of  Hodson  [*  550] 
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V.  Tea  Company,  14  Ch.  D.  859 ;  49  L   J.  Ch.  234,  where  Vice- 
Chancellor  Hall  said,  14  Ch.  D.   862;  49  L.  J.  Ch.  236:  "It 
appears  to  me  that,  when  a  company  comes  to  be  wound  up,  the 
arrangement  for  the  continuance  of  the  loan  for  a  certain  time 
necessarily  comes  to  an  end,  —  the  money  becomes  immediately 
payable,   and   the  security   immediately  enforceable."     In   that 
case,  apparently,  as  in  this,  there  was  no  condition,  as  is  now 
common,  for  the  principal  money  becoming  payable  on  default 
made  in  payment  of  interest,  or  in  the  event  of  a  winding-up.     I 
am  told  that  in  this  case  it  is  a  mere  slip  that  the  condition  was 
omitted  from  the  debentures ;  but  they  were  in  fact  issued  with- 
out any  such  condition.     If  I  could  accept  the  statement  of  the 
Vice-Chancellor,  which  I  have  just  read,  I  should  hold  here 
that  the  money  is  payable  and  owing.     But,  upon  consideration, 
I  do  not  feel  at  liberty  to  accept  it.     It  was  not  necessary  for  the 
decision,  it  is  unsupported  by  any  other  authority,  and  it  is,  to 
my  mind,  inconsistent  with  what  I  understand  to  be  the  law.     I 
therefore  do  not  feel  bound  to  follow  the  Vice-Chancellor's 
dictum,  notwithstanding  that  it  is  fourteen  years  old.    I  do  not  see 
myself  why,  where  there  is  a  covenant  to  pay  upon  a  certain  day 
not  yet  arrived,  that  covenant  becomes  enforceable  as  for  a  debt 
payable  in  prmsenti  because  there  is  a  winding-up.     If  this  had 
been  a  covenant  by  a  man  to  pay  the  money  in  December,  1894, 
his  bankruptcy  would  not  have  made  the  money  presently  pay- 
able; and  I  cannot  see  any  distinction  for  this  purpose  between 
bankruptcy  and  a  winding-up.    It  may  be  some  disadvantage  to  the 
creditor,  but  I  cannot  see  why  the  money  is  payable  in  prcesenti. 
It  is  dehitum  in  prcBsenti,  solvendum  in  futuro,     Mr.   Eve  referred 
me  to  Mr.  Palmer's  valuable  book,  and  I  find  it  says  this,  5th 
ed.  p.  495 :  "  As  regards  making  the  principal  payable  in  the 
event  of  a  winding-up:  such  a  provision  is  now  very  common, 
and,  while  it  can  do  the  company  no  harm,  may  prevent  disputes 
as  to  the  rights  of  the  debenture-holder.     According  to  a  recent 
decision,  it  only  expresses  that  which  the  law  implies.     Hodson 
V.    Tea    Company.''     Of  course,  I  cannot  accept  Mr.    Palmer's 

approval  of  Hodson  v.  Tea  Company  ;  but,  if  that  decision 
[*  551]  had  the  approval  of  the  profession,  *  I  should  feel  more 

reluctant  than  I  am  to  disregard  it.  There  is  another 
decision  —  In  re  Panama,  New  Zealand  and  Australian  Royal 
Mail  Company,  L  R,  5  Ch.  318;  39  L.  J.  Ch.  482,  —where  Lord 
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Justice  GiFFARD  appears  to  me  to  put  the  law  upon  a  sound  foot- 
ing. He  says  this  (L.  R ,  5  Ch.  322,  323) :  "  The  moment  the  com- 
pany comes  to  be  wound  up,  and  the  property  has  to  be  realized, 
that  moment  the  rights  of  these  parties,  beyond  all  question, 
attach.  My  opinion  is,  that  even  if  the  company  had  not  stopped, 
the  debenture  holders  might  have  filed  a  bill  to  realize  their 
security. "  To  my  mind  there  is  all  the  dijfference  in  the  world 
between  "realizing  a  security"  and  suing  on  a  covenant  to  pay, 
which  this  allegation  here  implies.  The  principle  is  also  to  be 
found  in  a  series  of  cases,  now  dropped  out  of  sight,  of  which 
Yescomhe  v.  Landor,  28  Beav.  80,  may  be  taken  as  a  good 
example.  In  the  Judgment  Act  (1  &  2  Vict.  c.  110),  there  are 
provisions  making  it  impossible  for  a  judgment  creditor  to  enforce 
his  security  until  a  certain  time  has  elapsed;  but  that  was  inter- 
preted by  the  Court  in  Yescomhe  v.  Landor  as  giving  the  judgment 
creditor  a  right  to  an  injunction  to  prevent  trustees  from  paying 
over  the  rents  of  land  to  the  judgment  debtor,  a  tenant  for  life. 
The  head-note  to  the  case  is  this :  "  A  judgment  creditor,  though 
unable  to  proceed  in  equity  to  obtain  the  benefit  of  his  charge 
before  the  expiration  of  a  year,  is,  nevertheless,  entitled  to  have 
the  life  interest  of  his  debtor  in  lands  at  once  impounded  for  his 
protection."  And  there  are  other  cases  about  the  same  time  ap- 
plying the  same  principle.  In  my  opinion  the  debenture-holder 
here  is  entitled  to  a  judgment  which  will  protect  him  and  pre- 
vent the  company  from  reaping  any  benefit  from  the  property 
charged ;  but  he  is  not  entitled  to  anything  in  the  nature  of  pay- 
ment of  the  money  on  the  footing  of  the  covenant. 

The  plaintiflf  appealed.  [552] 

The  appeal  was  heard  on  the  5th  of  May,  1894. 

Eve,  for  the  appellant :  — 

The  moment  the  winding-up  commenced  the  whole  of  the 
money  secured  by  the  debentures  became  payable,  the  security 
being  enforceable  upon  all  the  assets  of  the  company  as  they 
existed  at  the  date  of  the  winding  up:  Hodson  v.  Tea  Company y 
14  Ch.  D.  859 ;  49  L.  J.  Ch.  234,  where  Vice-Chancellor  Hall 
adopted  the  dictum  of  Lord  Justice  Giffard  in  In  re  Panama y 
New  Zealand,  and  Australian  Royal  Mail  Company,  L.  R ,  5  Ch. 
318,  322;  39  L.  J.  Ch.  482.  A  winding-up  may  alter  the 
original  contract  between  the  company  and  its  debenture-holders, 
just  as  in  the  case  of  an  advanced  member  of  a  building  society 
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which  has  been  ordered  to  be  wound  up.  Brownlle  v.  RTissell,  8 
App.  Cas.  235.  Under  sect  158  of  the  Companies  Act,  1862,  we 
may,  if  we  choose,  prove  in  the  winding-up  for  the  amount 
secured  by  the  debentures,  whether  due  or  not ;  and  the  rules  in 
bankruptcy  as  to  secured  and  unsecured  creditors  would  apply. 
Judicature  Act,  1875,  s.  10.  But  we  are  not  seeking  to  prove 
our  debt  in  the  winding-up;  we  prefer  to  realize  our  security, 
and  repay  ourselves  the  principal  money  out  of  the  proceeds, 
although  the  date  fixed  for  payment  has  not  yet  arrived. 

The  decision  in  Hodson  v.    Tea  Company  is  recognized  in  all 
the  text-books. 

1894   May  28.     Lindley,  L.  J.  :  — 

This  is  an  action  by  the  holder  of  debentures  charged  on  the 
undertaking  and  property  of  a  limited  company  which  is  being 
wound  up,  for  the  realization  of  his  security ;  and  the  question 
raised  by  this  appeal  is  whether,  for  the  purpose  of  realizing  such 
security,   the  principal  moneys  secured   by  the  debentures,  and 
thereby  made  payable  at  a  future  date,  can  be  treated  as 
[*  553]  if  *  they  had  become  due  at  the  date  of  the  commencement 
of  the  winding-up. 
The  facts  are  simple.     [His  Lordship  stated  them,   and  con- 
tinued :  — ] 

The  plaintiff  is  not  content  with  the  judgment  of  Mr.  Justice 
Kekewich,  as  no  account  is  directed  of  what  is  due  in  respect  of 
the  principal  sums  secured  to  him  by  the  debentures,  and  he  has 
appealed  in  order  to  have  the  judgment  corrected  in  this  respect. 

The  time  for  the  payment  of  the  principal  not  having  yet 
arrived,  it  is  clear  that  it  is  not  a  debt  for  which  any  action  at 
law  can  now  be  brought  But  it  is  equally  clear  that,  as  the 
company  is  being  wound  up,  the  plaintiff  and  the  other  debenture- 
holders  can,  if  they  choose,  prove  against  the  company  in  respect 
of  all  the  moneys  secured  by  the  debentures,  whether  due  or  not : 
see  the  Companies  Act,  1862,  s.  158. 

]Moreover,  by  the  Judicature  Act,  1875,  s.  10,  if  the  debenture 
hoklem  did  so  prove,  they  would  have  to  give  up  their  securities, 
and  tliey  c<niM  only  prove  for  such  amount  as  would  be  provable 
if  tlie  company  had  been  a  debtor,  and  had  been  adjudicated 
bankrupt.  The  amount  provable  in  bankruptcy  in  respect  of  a 
future  debt  l>earing  interest  was  determined  in  Ex  parte  Ador^ 
[1891]  2  Q.  B-  574;  61  L.  J.  Q.  B.  15. 
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The  plaintiff,  however,  is  not  seeking  to  prove  his  debt,  nor  is 
he  bound  to  do  so.  On  the  other  hand,  he  is  not  content  simply 
to  rest  on  his  security,  nor  is  he  content  to  have  his  interest  kept 
down.  He  wants  to  realise  his  security  and  to  apply  its  proceeds 
in  paying  off  the  principal  and  interest,  although  the  time  fixed 
for  paying  off  the  principal  has  not  yet  arrived.  The  undertak- 
ing, on  the  security  of  which  the  money  was  borrowed,  has  in 
fact  come  to  an  end  by  the  winding-up;  and  this  circumstance 
entitles  the  debenture-holders  to  realize  their  security  at  once. 
This  point  was  determined  in  Hodson  v.  Tea  Company ,  14  Ch. 
D.  859 ;  49  L.  J.  Ch.  234,  which  was  itself  based  on  the  earlier 
case  of  the  Panama  Company.    L.  E.,  5  Ch.  318 ;  39  L.  J.  Ch.  482. 

In  Hodson's  Case  the  debenture  was  not  due,  but  it  was  treated 
as  having  become  due  on  the  commencement  of  the  wind- 
ing-up *of  the  company,  and  accounts  were  directed  of  [*554] 
what  was.due  for  principal  and  interest  on  that  footing. 
The  principle  on  which  this  decision  is  founded  is,  in  my 
opinion,  correct,  and  the  plaintiff  is,  in  my  judgment,  entitled  to 
an  order  giving  effect  to  it  The  order  appealed  from  must  be 
varied  accordingly,  and  the  costs  must  be  added  to  the  amount 
due  to  the  plaintiff  on  his  security.  The  Lord  Justice  Kay  has 
framed  a  declaration  which  should,  I  think,  be  embodied  in  the 
order  so  that  its  principle  may  be  made  clear. 

I  am  desired  by  the  Lord  Justice  Lopes  to  say  that  he  has  read 
this  judgment  and  concurs  in  it. 

Kay,  K  J.  (after  stating  the  facts,  continued) :  — 

The  question  is  whether  the  debenture-holders  can  claim,  as 
against  the  security,  the  full  amount  of  their  principal,  although 
the  day  fixed  for  payment  has  not  arrived,  or  whether  they  must 
be  satisfied  with  interest  only  till  the  day  of  payment,  or  with 
the  principal  subject  to  a  discount  for  payment  before  the  day  on 
which  the  principal  becomes  due.  It  is  material  to  observe  that 
it  is  not  a  question  of  proof  in  the  winding-up,  but  of  realization 
of  the  security.  By  the  winding-up  order  the  position  of  the 
debenture-holders  is  very  much  altered.  The  subject  of  their 
security  is,  amongst  other  things,  the  undertaking ;  that  is,  the 
profit-producing  concern.  The  winding-up  practically  puts  an 
end  to  any  chance  of  producing  further  profits.  The  security  is  a 
floating  charge;  that  is,  the  company  might  use  all  its  assets 
included  in  the  security  for  the  purposes  of  its  bon&Jide  business 
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as  though  the  charge  did  not  exist.  These  powers  are,  to  some 
extent,  vested  in  the  liquidator  for  the  purposes  of  winding  up 
the  company.  If  the  debenture-holders  were  compelled  to  wait 
until  the  debentures  became  due,  the  security  might,  and  probably 
would  be  very  much  depreciated  in  the  mean  time.  These  con- 
siderations lead  to  the  conclusion  expressed  by  Lord  Justice 
GiFFARD  in  the  case  of  the  Panama  Company ^  L.  R,  5  Ch.  318; 
39  L.  J.  Ch.  482,  that  upon  the  occurrence  of  the  winding-up  the 
debenture-holders  had  a  right  at  once  to  realize  their  security.  It 
follows  that,  if  the  time  of  realizing  is  accelerated  by  this 
[*555]  *  event  the  realization  must  be  for  the  full  amount,  as 
though  the  debt  was  then  due ;  and  this  seems  to  have 
been  held  in  the  same  case.  The  same  result  was  arrived  at  by 
Vice-Chancellor  Hall  in  Hodson  v.  Tea  Company, 

I  think  there  should  be  a  declaration  that,  upon  the  occurrence 
of  the  winding-up,  the  debenture-holders  became  entitled  to 
realize  their  security  for  the  full  amount  secured  by  their  respec- 
tive debentures,  notwithstanding  that  the  day  mentioned  therein 
for  payment  of  the  capital  had  not  arrived,  and  that  an  account 
should  be  directed  of  what  is  due  for  principal  and  interest  to  the 
time  of  actual  payment  on  that  footing,  and  for  the  costs  of  this 
action. 


No.  40.  — In  re  national  AEMS  AND  AMMUNITION 

COMPANY. 

(c.  A.  1885.) 

RULE. 

The  assets  of  a  company  may,  in  respect  of  a  beneficial 
occupation  of  property  by  the  liquidator,  be  made  liable 
for  rates. 

In  re  National  Arms  and  Ammunition  Company. 

28  Ch.  D.  474-482  (s.  c.  54  L.  J.  Ch.  673 ;  52  L.  T.  237 ;  33  W.  R.  585). 

Company,  —  Occupation  by  Liquidator,  —  Liability  for  Rates. 

[474]       A  company  was  being  wound  up  under  supervision,  the  liquidation 

commencing  in  1882.     The  liquidator  did  not  keep  the  concern  in  full 

work,  but  remained  in  occupation  of  the  business  premises  for  the  purpose 
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of  carrying  out  some  pending  contracts,  finishing  a  quantity  of  unfinished 
articles,  and  storing  and  keeping  in  order  a  quantity  of  completed  articles 
with  a  view  to  selling  them.  In  March,  1883,  a  rating  authority  made  a  rate 
for  1883  on  all  the  property  within  the  district.  The  liquidator  aUow«d  the 
time  for  appealing  against  the  assessment  to  go  by.  The  rating  authority 
applied  to  the  Court  for  payment  of  the  rate  in  full :  — 

Ueldy  that  as  the  liquidator  had  from  the  commencement  of  the  winding- 
up  occupied  the  property  for  the  purposes  of  the  company,  and  with  a  view 
to  acquiring  gain  or  avoiding  loss  to  the  company,  the  rate  ought  to  be  paid 
in  full. 

On  the  16th  of  December,  1882,  the  company  passed  a  resolu- 
tion for  voluntary  winding-up,  and  on  the  20th  of  December, 
1882,  an  order  was  made  for  continuing  the  winding-up  under 
supervision. 

The  company  had  almost  ceased  to  carry  on  business  for 
some  *  months  before  the  winding-up,  and  the  liquidators  [*  475] 
did  not  put  the  concern  into  full  work,  but  they  completed 
a  quantity  of  unfinished  articles  which  could  not  have  been  sold 
in  their  unfinished  state  except  at  a  heavy  loss,  completed  several 
contracts  for  the  supply  of  arms  which  were  pending  at  the  com- 
mencement of  the  liquidation,  and  stored  upon  the  business 
premises,  and  kept  in  order,  a  quantity  of  manufactured  articles, 
with  a  view  to  selling  them  as  an  opportunity  occurred. 

The  company  were  on  the  rate-book  for  Birmingham  as  occu- 
piers of  the  business  premises. 

On  the  6th  of  March,  1883,  the  corporation  of  Birmingham, 
under  the  powers  of  their  local  Acts,  made  a  borough  improve- 
ment rate  of  2s.  in  the  pound,  and  a  street  improvement  rate  of 
Id.  in  the  pound,  on  all  the  rateable  property  within  the  borough 
for  the  year  1883. 

The  premises  were  rated  at  £1200,  so  that  the  amount  i)ayable 
in  respect  of  the  borough  improvement  rate  was  £120,  and  in 
respect  of  the  street  improvement  rate  £5,  making  together  £125. 

No  steps  had  been  taken  by  the  liquidator  to  alter  the  assess- 
ment of  the  rateable  value  of  the  business  premises,  and  the  time 
for  doing  so  had  expired. 

The  liquidators  having  refused  to  pay  the  rates,  the  corporation 
took  out  a  summons  asking  that  the  liquidators  might  be  ordered 
to  pay  the  rates  in  full,  or  that  the  applicants  might  be  at  liberty 
to  distrain. 

.One  of  the  liquidators  deposed  that  a  small  part  only  of  the 
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premises  was  used  for  the  purposes  of  finishing  the  unfinished 
goods,  and  that  the  labour  expended  thereon  did  not  amount  to 
one-twentieth  part  of  the  productive  capacity  of  the  works,  and 
that  since  the  winding-up  the  business  of  the  company  had  never, 
in  fact,  been  carried  on  as  a  going  concern :  —  **  That  although 
the  said  articles  were  sold  at  a  price  exceeding  the  cost  of  manu- 
facture, the  whole  business  of  the  company  was  not  thereby  oi 
ever  carried  on  profitably  by  the  liquidators,  and  the  occupation 
of  the  said  property  has  not,  by  reason  of  the  performance  of  such 
work,  been  otherwise  beneficial  to  the  company.  That  there  has 
been,  in  fact,  no  beneficial  occupation  of  the  said  property 
[*476]  by  the  *  liquidators.  That  the  assessments  of  the  said 
rates  are,  under  the  circumstances,  excessive  and  inequi- 
table. • 

The  summons  was  heard  before  Mr.  Justice  Chitty  in  Chambers, 
and  his  Lordship,  considering  himself  bound  by  the  decision  in 
In  re  Watson,  Kipling  &  Co.,  23  Ch.  D.  500;  52  L.  J.  Ch.  473, 
dismissed  the  application  with  costs,  and  gave  a  certificate  that 
the  case  might  be  brought  direct  to  the  Court  of  Appeal. 

The  appeal  was  heard  on  the  2nd  of  February,  1885. 

Eomer,  Q.  C. ,  and  W.  P.  Beale,  for  the  corporation,  in  support 
of  the  appeal :  — 

If  a  company  which  is  in  course  of  liquidation  incurs  debts  for 
the  purposes  of  the  liquidation,  they  must  be  paid  in  full.  So  if 
a  company  in  liquidation  retains  possession  of  premises  for  the 
purposes  of  the  liquidation,  and  with  a  view  to  making  profit  or 
avoiding  loss,  it  must  pay  rent  and  rates  like  any  other  occupier. 
Mr.  Justice  Chitty  considered  himself  bound  by  In  re  Watson, 
Kipling  &  Co, ,  but  that  decision  turns  on  the  question  of  fact 
whether  there  was  a  beneficial  occupation,  and  Mr.  Justice  Kay 
found  that  there  was  not.  Here  the  occupation,  partly  for  busi- 
ness purposes  and  partly  for  warehousing,  must  be  considered  a 
beneficial  occupation.     [They  were  then  stopped  by  the  Court] 

Finlay,  Q.  C,  and  Grey,  contra  :  — 

There  are  two  questions:  (1.)  Was  there  a  beneficial  occupa- 
tion? (2.)  Was  the  assessment  right,  having  regard  to  the  nature 
of  the  occupation  ? 

There  are  two  classes  of  claims,  —  that  of  the  landlord  for  rent, 
and  that  of  the  rating  authority  for  rates.  After  the  decision  in 
In  re  Lundy  Granite  Company,  L.  R ,  6  Ch.  462 ;  40  L.  J.  Ch.  588, 
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it  is  impossible  to  dispute  that  if  the  liquidator  occupies  property 
for  the  purposes  of  the  winding-up  the  rent  must  be  paid  in  full ; 
but  the  case  of  rates  is  different,  —  the  right  to  rent  resulting 
from  a  contract,  the  liability  to  rates  being  only  a  statutory 
burden.  But  supposing  the  rate  otherwise  payable,  we  say  that, 
having  regard  to  the  nature  of  the  occupation,  it  is  excessive. 
Staley  v.  Overseers  of  Castleton,  5  B.  &  S.  505 ;  33  L.  J.  M.  C. 
178 ;  Harter  v.  Overseers  of  Salford,  6  B  &  S.  591 ;  34  L  J.  M. 
C.   206. 

*  Fry,  L.  J.  :    You  have  not  appealed  to  the  proper   [*  477] 
quarter.     Are  we  to  be  turned  into  an  assessment  com- 
mittee ?  ] 

If  the  assessment  is  clearly  excessive,  the  Court,  in  the  exer- 
cise of  its  discretion,  will  refuse  to  order  payment.  In  re  Watson, 
Kipling  &  Co.,  23  Ch.  D.  500 ;  52  K  J.  Ch.  473.  We  do  not  ask 
the  Court  to  assess  the  value  now,  but  to  refuse  the  present  appli- 
cation and  leave  the  corporation  to  apply  again,  when  they  have 
obtained  a  fair  assessment. 

[Baggallay,  L.  J.  :     your  case  seems  to  stand  no  higher  than 
this,  that  if  you  had  appealed  to  the  proper  quarter  you  would 
probably  have  got  a  reduction.  ] 
Baggallay,  L  J.  :  — 

This  company  went  into  voluntary  liquidation  on  the  16th  of 
December,  1882,  and  on  the  20th  an  order  was  made  for  continu- 
ing the  winding-up  under  the  supervision  of  the  Court.  On  the 
6th  of  March,  1883,  the  corporation  of  Birmingham  made  a 
borough  improvement  rate  of  2s.  in  the  pound,  and  a  street 
improvement  rate  of  Id.  in  the  pound,  on  all  the  ratable  property 
within  their  jurisdiction.  The  amount  of  the  rate  in  respect  of 
the  premises  occupied  by  the  company  was  £125 ;  being  £120  for 
the  borough  improvement  rat«,  and  £5  for  the  street  improvement 
rata  These  rates  were  for  the  year  beginning  on  the  1st  of 
January,  1883,  and  ending  on  the  31st  of  December,  1883.  The 
corporation  applied  by  summons  for  a  direction  that  the  company 
should  pay  the  rates.  The  decisions  have  varied  as  to  payment 
of  rent  or  rates  by  the  liquidator  owing  to  the  diflSculty  of  work- 
ing together  sects.  87  and  163  of  the  Companies  Act,  1862.  Tak- 
ing them  together  they  appear  to  come  to  this,  that  sect  163 
standing  alone  would  make  any  distress  against  the  property  of 
the  company  pending  the  winding-up  absolutely  void,  but  that 
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under  sect  87  the  Court  has  power  to  allow  the  distress  to  be 
levied  in  proper  cases.  The  same  principles  must  guide  the 
discretion  of  the  Court,  whether  the  application  is  in  the  shape 
of  an  application  for  leave  to  distrain,  or  of  an  application  for 
payment 

It  is  said  that  this  is  one  of  the  first  applications  of  the  kind 

that  have  been  brought  before  us,  but  we  are  not  wholly 
[*478]    without  *  authorities    to  guide   us.     The   efiFect   of   the 

decision  in  In  re  Lundy  Granite  Company,  L.  R ,  6  Ch. 
462 ;  40  L.  J.  Ch.  588,  is  that  if  a  company  in  course  of  being 
wound  up  remains  by  its  liquidator  in  possession  of  leasehold 
property,  for  its  own  purposes  and  with  a  view  to  the  realization 
of  its  property  to  better  advantage,  the  Court  will  aid  the  land- 
lord in  obtaining  the  payment  in  full  of  the  rent  accrued  due 
after  the  commencement  of  the  liquidation.  The  principle  on 
which  that  case  was  decided  applies  equally  to  other  outgoings 
connected  with  property  the  possession  of  which  is  retained  for 
the  purpose  of  more  advantageously  winding  up  the  affairs  of  the 
company.  In  the  case  of  In  re  Oak  Pits  Colliery  Company,  21 
Ch.  D.  322,  330 ;  51  L.  J.  Ch.  768,  Lord  Justice  Lindley,  in 
delivering  the  judgment  of  the  Court,  says  :  "  When  the  liquidator 
retains  the  property  for  the  purpose  of  advantageously  disposing 
of  it,  or  when  he  continues  to  use  it,  the  rent  of  it  ought  to  be 
regarded  as  a  debt  contracted  for  the  purpose  of  winding-up  the 
company,  and  ought  to  be  paid  in  full  like  any  other  debt  or 
expense  properly  incurred  by  the  liquidator  for  the  same  purpose, 
and  in  such  a  case  it  appears  to  us  that  the  rent  for  the  whole 
period  during  which  the  property  is  so  retained  or  used,  ought  to 
be  paid  in  full  without  reference  to  the  amount  which  could  be 
realized  by  a  distress.  "  It  would  not  require  much  to  lead  me  to 
the  conclusion  that  by  parity  of  reasoning  a  rate  which  is  levied 
upon  property  while  retained  by  the  liquidator  with  a  view  to 
the  more  advantageous  realization  of  the  company's  property,  or 
iiaed  by  him  for  profitable  purposes,  must  be  paid  in  full.  His 
Lordship  proceeds :  "  But  no  authority  has  yet  gone  the  length  of 
deciding  that  a  landlord  is  entitled  to  distrain  for,  or  to  be  paid 
in  full,  rent  accruing  since  the  commencement  of  the  winding-up 
where  the  liquidator  has  done  nothing  except  abstain  from  trying 
to  get  rid  of  the  property  which  the  company  holds  as  lessee. " 
If  there  had  been  no  further  authority  on  the  subject  I  should 
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have  thought  that  there  was  here  a  retention  of  the  property  with 
a  view  to  more  advantageous  winding-up,  and  that  rent  ought  to 
be  paid  in  full. 

There  are  three  cases  on  the  subject  of  rates.  The  first  is  In  re 
West  Hartlepool  Iron  Company,  34  L.  T.  (N.  S. )  568, 
decided  by  Vice-Chancellor  *  Bacon  in  1876.  In  that  [*479] 
case  a  rate  had  been  made  before  the  commencement  of 
the  winding-up,  and  the  business  was  not  going  on.  The  ViCE- 
Chanoellor  held  that  the  payment  of  the  rate  in  full  ought  not 
to  be  ordered,  on  the  ground  that  there  had  been  merely  possession 
and  occupation,  but  not  enjoyment.  The  next  is  In  re  Watson, 
Kipling  iSc  Co,,  23  Ch.  D.  500;  52  L.  J.  Ch.  473.  Mr  Justice 
Kay  there  entered  very  fully  into  the  case,  and  pointed  out  that 
it  did  not  follow,  because  the  property  was  liable  to  rates,  that 
the  Court  would  give  leave  to  distrain  for  them  or  order  them  to 
be  paid  in  full,  and  his  Lordship,  rightly  or  wrongly,  came  to 
the  conclusion  of  fact  that  there  had  been  no  beneficial  occupa- 
tion. On  that  ground  he  refused  an  application  for  payment  in 
full.  The  third  case  is  In  re  International  Marine  Hydropathic 
Company,  heard  here  in  November  last  (28  Ch.  D.  470),  where  the 
ojBBcial  liquidator  appealed  from  an  order  directing  him  to  pay 
rates.  The  authorities  were  then  considered,  and  the  Court  came 
to  the  conclusion  on  the  facts  that  the  case  did  not  come  within 
the  grounds  on  which  In  re  Wed  Hartlepool  Iron  Company,  34 
L.  T.  (K  S.)  568  and  In  re  Watson,  Kipling  &  Co,  were  decided 
and  that  the  rates  must  be  paid. 

The  facts  of  the  present  case  are  these.  The  company  was 
formed  for  the  manufacture  of  arms.  It  was  stated  in  the  opening 
of  the  case,  and  was  not  contradicted,  that  the  liquidator  had 
retained  possession  of  the  whole  of  the  premises.  For  what  was 
it  retained?  Was  it  not  for  the  more  profitable  liquidation  of 
the  afifairs  of  the  company  ?  At  the  commencement  of  the  liqui- 
dation the  company  had  contracts  on  hand  which  it  was  con- 
sidered desirable  to  complete,  and  they  were  completed.  It  had 
in  stock  a  number  of  unfinished  rifles;  they  were  finished  and 
sold  at  a  profit.  It  appears  to  me  impossible  to  hold  that  under 
these  circumstances  there  has  not  been  a  beneficial  enjoyment  in 
this  sense  —  that  the  occupation  by  the  company  has  been  con- 
tinued with  a  view  to  the  more  advantageous  realization  of  its 
assets.  I  am  therefore  of  opinion  that  the  appeal  must  succeed. 
VOL.  VII.  — 45 
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BOWEN,  L.  J.  :  — 

I  am  of  the  same  opinion.  A  broad  line  is  to  be  drawn  between 
obligations  which  have  accrued  before  the  commencement 
[*480]  of  the  *  winding-up  and  those  which  accrue  after  the  com- 
mencement of  the  winding-up.  Persons  having  claims 
which  have  accrued  due  before  the  winding-up  must  come  in  as 
creditors  pari  passu.  But  on  principle  there  is  no  reason  why  a 
debt  properly  incurred  by  the  liquidator  after  the  commencement 
of  the  winding-up  should  not  be  paid  in  full,  nor  can  1  see  why 
sums  becoming  due  after  the  commencement  of  the  winding-up, 
in  respect  of  property  of  which  the  liquidator  retains  possession 
for  the  purposes  of  the  company,  should  not  be  paid.  It  does 
not  appear  to  me  that  we  ought  to  enter  into  particular  inquiries 
—  what  is  the  nature  of  the  occupation,  or  whether  it  has  been 
in  the  result  profitable.  The  precise  nature  of  the  occupation  is 
no  doubt  under  the  ordinary  law  of  rating  material  as  regards  the 
amount  to  be  assessed  on  the  property ;  but  it  does  not  seem  to 
me  that  it  ought  to  be  held  material  in  any  other  way.  If  the 
company  retains  the  possession  of  property  which  would  be  rate- 
able in  the  hands  of  any  one  else,  it  is  only  reasonable  that  it 
should  be  rateable  in  the  hands  of  the  company.  If  the  retaining 
the  possession  of  property  after  the  commencement  of  the  winding- 
up  makes  the  company  liable  for  the  rent,  why  should  not  rates 
be  paid  in  respect  of  property  the  possession  of  which  is  retained 
for  the  benefit  of  the  company  ?  If  the  liquidator  is  bound  to  dis- 
charge the  claims  of  the  landlord,  why  should  he  not  be  liable  to 
pay  the  rates  imposed  by  statute  ? 

But  assuming  that  it  is  requisite  to  show  something  more  of 
enjoyment  than  is  required  by  the  ordinary  law  as  to  rating, 
something  such  as  is  referred  to  by  Vice-Chancellor  Bacon  in  In 
re  West  Hartlepool  Iron  Company,  it  was  distinctly  laid  down  in 
In  re  International  Marine  Hydropathic  Company  that  the  avoid- 
ing of  loss  is  the  acquisition  of  gain.  It  is,  therefore,  not  neces- 
sary to  show  that  the  possession  of  the  premises  has  been  a  source 
of  actual  gain  to  the  company,  and  I  think  that  here  there  has 
been  enjoyment,  even  within  the  rule  laid  down  by  Vice-Chan- 
cellor Bacon.  As  regards  the  amount  of  the  rate,  I  think  we 
must  assume  that  the  property  has  been  properly  rated.  It 
has  been  urged  that  it  evidently  is  rated  too  high,  and  that  we 
ought  to  decline  to  enforce  an   unjust  rate.     If  a  clear  case  of 
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•exorbitant  rating  were  established,  I  should  be  sorry  to  [*481] 
fetter  the  hands  of  the  Court  by  saying  that,  because  the 
liquidator  has  not  appealed  against  it,  we  are  bound  to  enforce 
the  rate.  But  where  no  strong  case  of  a  manifestly  unjust  rate 
is  established,  it  would  in  my  opinion  be  pessimi  exempli  to  inter- 
fere on  the  ground  that  the  rate  may  be  too  high.  We  do  not  sit 
as  assessment  commissioners,  and  unless  it  appears  that  there 
has  been  a  gross  miscarriage  of  justice,  a  liquidator  who  has  not 
appealed  in  the  regular  way  against  the  assessment,  cannot  appeal 
to  us.  In  re  Watson^  Kipling  &  Co.  was  decided  upon  the  special 
facts  of  the  case.  Whether  the  decision  was  right  or  wrong  is 
not  material,  it  went  on  the^  ground  that  the  possession  had  not 
been  beneficial  in  the  special  sense  to  which  I  have  alluded.  In 
the  present  case  we  come  to  the  conclusion  that  the  occupation 
was  beneficial. 

Fry,  L.  J.  :  — 

When  a  company  is  wound  up,  the  creditors  who  are  such  at 
the  commencement  of  the  winding-up  stand  on  an  equal  footing 
as  between  themselves.  But  if  after  that  period  the  company  or 
the  liquidator  on  its  behalf,  in  order  to  acquire  gain  or  to  avoid 
loss,  enter  into  contracts  or  occupy  land,  they  must  do  so  on  the 
same  terms  as  any  other  subjects  of  Her  Majesty,  and  neither  the 
persons  with  whom  the  contracts  are  entered  into,  nor  the  per- 
sons to  whom  sums  in  respect  of  the  land  are  payable,  whether 
landlords  or  rating  authorities,  are  bound  to  accept  a  dividend 
on  their  claims.  I  am  of  opinion,  therefore,  that  the  rates  in 
question  must  be  paid  in  full. 

It  is  urged  that  the  rates  are  excessive,  and  that  the  Court, 
therefore,  ought  not  to  order  them  to  be  paid  in  full.  But  there 
are  well  known  means  of  reducing  the  assessment  where  a  prop- 
erty has  been  assessed  too  high.  The  liquidator  has  neglected  to 
adopt  these  means,  and  it  does  not  lie  in  his  mouth  to  say  that 
an  assessment  against  which  he  did  not  think  fit  to  appeal  is  an 
improper  one. 

Some  discussion  took  place  as  to  the  form  of  the  order,  and 
ultimately  it  was  directed  that  the  liquidator  should  have 
liberty  *  to  pay  the  rates  in  full,  and  that  in  default  of  his   [*482J 
so  doing  the  corporation  should  be  at  liberty  to  distrain. 

BowEN,  L.  J.  :  — 

I  wish  to  add  that  I  am  not  satisfied  that  the  test  given  by 
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Vice-CIiancellor  Bacon  in  the  case  of  In  re  West  Hartlepool  Iron 
Company  is  the  true  one.  I  am  disposed  to  think  that  the  true 
test  is  whether  there  has  been  a  beneficial  occupation  within  the 
ordinary  meaning  of  those  words  in  cases  as  to  rating,  and  I  wish 
to  leave  this  question  open,  in  case  it  should  ever  call  for 
decision. 

Fry,  L.  J.:  — 

I  agree  in  the  remarks  of  Lord  Justice  Bowen,  and  desire  to 
keep  that  question  open. 

ENGLISH   NOTES. 

The  above  decision  was  followed  by  Williams,  J.,  in  Re  Blazer  Fire 
Light  Company  (21  Nov.  1894),  1895,  1  Ch.  402.  He  observed  that 
Lord  Justice  Bowen  had  suggested  what  is  do  doubt  the  true  test, 
namely,  whether  there  has  been  a  "beneficial  occupation"  within  the 
meaning  of  these  words  in  cases  as  to  rating;  and  he  held  that  where 
a  caretaker  is  employed  by  the  liquidator  to  take  possession  of  the  com- 
pany's business  premises  and  the  plant  thereon  to  prevent  trespass  and 
injury,  though  the  business  is  not  carried  on  and  there  is  no  intention 
to  sell  it  as  a  going  concern,  there  is  a  "beneficial  occupation"  in 
respect  of  which  rates  must  be  paid  in  full. 

AMERICAN  NOTES. 

It  is  the  duty  of  a  receiver  of  a  corporation  in  liquidation  to  pay  off  tax  liens 
upon  the  property.  Union  Trust  Co.  v.  Midland  R.  Co.,  117  United  States,  434 ; 
Humphrey  v.  AUen,  101  Illinois,  490. 


No.  41. —  In  re  HUMBER  IRON-WORKS  AND  SHIP- 
BUILDING COMPANY  (THE  WARRANT  FINANCE 
COMPANY'S  CASE). 

(cH.  1869). 

RULE. 

An  order  to  wind  up  a  company  fixes  the  right  of  its 
creditors,  and  nullifies,  as  between  them,  all  contracts  for 
interest. 
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In  re  Hnmber  Ironworks  and  Shipbnilding  Company  (The  Warrant 
Finance  Company's  Case). 

38  L.  J.  Ch.  712-714  (s.  c.  L.  R.,  4  Ch.  648). 

Company.  —  Winding  up,  —  Subseqtient  Interest  —  CompetiHon  between 

Creditors. 

When  a  company  has  been  ordered  to  be  wound  up,  the  interest  upon  [712] 
debts  which  carry  interest  ceases  to  run   from  the  commencement 
of  the  winding-up,  unless  the  estate  is  sufficient  to  pay  all  debts  in  full, 
in  which  case  alone  subsequent  interest  can  be  claimed. 

In  the  case  of  a  solvent  estate,  the  accounts  between  the  company  and 
creditors  must  be  ultimately  adjusted  as  if  no  winding-up  had  taken  place. 

This  was  an  appeal  by  the  official  liquidator  of  the  above  com- 
pany from  an  order  of  the  Master  of  the  Rolls. 

The  company  was  ordered  to  be  wound  up  compulsorily  on  the 
13th  of  March,  1866,  at  which  time  the  Warrant  Finance  Com- 
pany was  a  creditor  for  a  principal  sum  of  £25,000,  upon  which, 
if  it  should  not  be  paid  at  a  certain  date,  interest  at  £20  per  cent, 
per  annum  was  to  be  payable.  The  date  in  question  occurred 
shortly  after  the  winding-up. 

The  assets  of  the  company  had  not  been  realized,  but  it  was 
doubtful  whether  they  would  suffice  to  pay  the  principal  of  all 
the  debts  owing  at  the  date  of  the  winding-up.  The  question, 
therefore,  arose  whether  any  dividend  should  be  now  paid  in 
respect  of  interest  on  the  debt  of  the  Warrant  Finance  Company. 
The  Master  of  the  Rolls  held  that  the  dividends  should  be 
declared  both  upon  the  principal  and  upon  the  interest  that  had 
accrued  at  the  time  of  declaring  the  dividends  respectively,  and 
that  these  dividends  should  be  separately  applied  in  reduction  of 
the  piincipal  and  interest  It  appeared  that  there  was  a  difference 
of  practice  in  the  various  branches  of  the  Court,  and,  as  will  be 
seen  from  the  judgment  of  Lord  Justice  Selwyn,  the  Judges  had 
been  unable  to  agree  upon  a  general  rule. 

Mr.  Southgate  and  Mr.  Wickens,  for  the  appeal  The  rule 
which  is  invariably  adopted  in  bankruptcy,  viz. ,  that  when  there 
is  a  deficiency  of  assets  dividends  should  only  be  made  upon  the 
principal  and  the  interest  that  has  accrued  at  the  date  of  the  bank- 
ruptcy, ought  to  be  adopted  in  the  analogous  case  of  a  winding-up. 
Where  there  is  no  deficiency  of  assets  no  necessity  for  a  rule 
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arises,  for  in  that  case  all  interest  must,  no  doubt,  be  paid.  The 
winding-up  ought  not  to  relieve  the  shareholders  of  their  liabili- 
ties. There  was,  therefore,  no  contest  between  creditors  whose 
debts  bore  interest  and  those  whose  debts  did  not,  in  the  cases  of 
In  re  the  State  Fire  Insurance  Company,  2  H.  &  M.  722 ;  34  L.  J. 
Ch.  58 ;  In  re  the  Herefordshire  Banking  Company,  36  L.  J.  Ch. 
806 ;  lu  R ,  4  Eq.  250 ;  and  In  re  the  East  of  England  Banking 
Company,  38  L,  J.  Ch.  121 ;  L.  R,  4  Ch.  14;  because  in  those 
cases  there  were  assets  for  the  payment  of  debts. 

Sir  R  Baggallay  and  Mr.  Eddis,  for  the  Warrant  Finance  Com- 
pany. The  rule  in  chancery  is  the  rule  which  ought  to  be  fol- 
lowed here,  and  not  the  rule  in  bankruptcy.  Dividends  ought 
therefore  to  be  calculated  upon  all  interest  as  well  as  principal, 
and  should  be  applied  in  reducing  interest  first  and  then  in  redu- 
cing principal.  They  referred  to,  the  Companies  Act,  1862,  &  170 ; 
the  Orders  of  the  11th  of  November,  1862,  r.  72 ;  Kellock's  Case, 
L.  R ,  3  Ch.  769 ;  and  In  re  the  Xeres  Wine  Company,  L.  R ,  3  Ch. 
769. 

Mr.  Westlake,  for  other  creditors. 

Mr.  Southgate,  in  reply. 

Lord  Justice  Selwyn.  We  have  several  times  considered  this 
case,  for  a  meeting  of  the  Judges  was  held  with  a  view  if  possible 
of  laying  down  a  general  rule.  But,  as  it  appeared  that  there  was 
no  uniform  practice,  no  final  decision  was  arrived  at,  it  being 
thought  advisable  to  leave  the  matter  to  be  decided  in  the 
[*713]  ordinary  course  of  judicial  proceedings.  It  is  *  matter  of 
surprise  that  after  the  number  of  years  during  which  wind- 
ing-up proceedings  have  taken  place  the  question  has  never  arisen 
for  judicial  decision.  It  now  comes  before  us  upon  the  recommen- 
dation of  the  Master  of  the  Eolls,  that  we  may  decide,  so  far 
as  the  authority  of  this  Court  can  decide,  what  rule  is  to  be  appli- 
cable in  these  cases.  It  is  some  satisfaction  to  us  that,  in  forming 
a  rule  upon  the  point,  we  are  not  fettered  by  any  rule  which 
obliges  us  to  depart  from  what  appears  to  be  the  justice  of  the 
case. 

The  case  is,  I  believe,  unaffected  by  any  previous  decision,  for 
the  cases  which  were  alluded  to  —  Kellock's  Case  and  In  re  the 
Xeres  Wine  Company  —  relate  to  an  entirely  different  point,  and 
the  effect  of  the  decisions  in  those  cases  is  only  this,  that  the  right 
of  a  creditor  having  a  mortgage  security  to  proceed  upon  all  his 


R.  a  vol!  VII.]  SECT.  V.  —  WINDING   UP.  711 

Ko.  41.  —  In  re  Hunber  Iraa  Warki,  &e.  Co.,  Warrant  Fin.  Co.,  88  L.  J.  Gh.  718. 

remedies  at  once  was  not  taken  away  from  him  by  any  of  the 
provisions  of  the  Companies'  Act. 

In  the  present  case,  what  we  have  to  consider  is  the  position  of 
the  several  creditors  of  the  company,  some  of  whom  have  a  right 
to  receive  interest,  others  having  debts  not  bearing  interest  In 
the  first  place,  as  it  seems  to  me,  we  must  consider  the  case  under 
two  aspects,  according  as  there  is  or  there  is  not  a  surplus.  I 
apprehend  that  in  whatever  manner  the  dividends  may  have  been 
made,  whether  originally  in  respect  of  capital  or  in  respect  of 
interest,  still,  inasmuch  as  they  will  all  have  been  made  in  pro- 
cess of  law,  and  not  under  any  new  contract  or  agreement  between 
the  parties,  the  account  ultimately  must,  supposing  there  should 
prove  to  be  a  surplus,  be  taken  as  between  the  company  and  credi- 
tors in  the  ordinary  way,  that  is,  in  the  manner  pointed  out  in 
Bowen  v.  Morris,  Or.  &  Ph.  351 ;  10  L.  J.  Ch.  356,  by  treating 
the  dividends  as  ordinary  payments  on  account,  and  applying 
them,  in  the  first  place,  in  payment  of  the  interest  due  at  the 
respective  dates  of  declaring  them,  and  next  in  reduction  of  prin- 
cipal. This  disposes  of  all  question  where  there  is  a  surplus,  and 
there  is  no  doubt  or  dijBBculty  about  it 

The  doubtful  question  is  when  the  estate  is  insolvent.  Now  it 
has  been  admitted,  very  properly,  that,  as  to  interest  due  at  the 
date  of  the  winding-up,  there  can  be  no  doubt  Suppose,  at  the 
date  of  the  winding-up,  a  creditor  has  £1000  due  to  him  for  prin- 
cipal and  £100  for  interest,  he  would  prove  for  £1100,  and  if  a 
dividend  of  10s.  in  the  pound  were  declared  immediately,  he  would 
be  entitled  to  £550,  because  his  interest  due  at  the  date  of  the 
winding-up  is  just  as  much  a  debt  as  the  principal.  Suppose,  at 
the  same  time,  a  creditor  has  a  debt  of  £1000  which,  like  that  of 
the  respondents  in  this  case,  has  no  interest  due  upon  it,  although 
it  carried  interest,  and  a  dividend  of  10s.  in  the  pound  were 
declared,  he  would,  in  my  opinion,  be  only  entitled  to  £500. 
That  would  obviously  be  the  case  if  the  Court  could  do  what  it 
would  wish  to  do,  namely,  to  realize  all  the  assets  immediately 
and  distribute  them  among  the  creditors.  It  is  perhaps  difficult 
to  suppose  that  in  any  case  the  assets  could  be  realized  so  imme- 
diately, but  if  they  consisted  merely  of  a  sum  of  money  in  the 
banker's  hands  which  could  be  paid  the  next  day,  that  would  be 
the  course  of  proceeding.  Justice,  I  think,  requires  that  that 
course  of  proceeding  should  be  followed,  and  that  no  person  should 
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be  prejudiced  by  the  accidental  delay  which,  in  consequence  of 
the  form  and  proceedings  of  the  Court  and  other  circumstances, 
actually  occur  in  realizing  the  assets,  but  that  all  the  money  of  an 
insolvent  estate,  being  realized  as  speedily  as  possible,  should  be 
applied  equally  and  ratably  in  payment  of  the  debts  as  they 
existed  at  the  date  of  the  winding-up.  I  think,  therefore,  that 
nothing  should  be  allowed  for  interest  from  that  date.  Conse- 
quently, in  the  present  case,  this  debt  of  £25,000,  which  had  no 
interest  due  upon  it  at  the  date  of  the  winding-up,  should  stand 
as  a  debt  for  that  sum,  and  for  no  more.  I  have  already  guarded 
myself  from  being  supposed  to  say  that  the  Court  takes  upon  iteelf 
to  alter  the  right  of  the  creditors  to  any  further  extent,  or  to 
deprive  the  respondents  of  their  right  to  interest  at  the  full  rate  of 
£20  per  cent ,  if  and  when  there  is  a  surplus  to  pay  it  I  think 
that  as  the  tree  falls,  so  it  must  lie.     It  must  be  ascertained  what 

are  the  debts  which  existed  at  the  date  of  the  winding-up, 
[*  714]   and  all  dividends  in  the  case  of  an  insolvent  estate  *  must 

be  declared  in  respect  of  the  debts  so  ascertained.  It  will, 
of  course,  be  understood  that  the  rule  we  now  lay  down  is  appli- 
cable to  all  cases  under  the  recent  act  where  creditors*  actions  are 
stayed. 

Lord  Justice  Ghtard.  I  think  it  quite  clear  that  the  170ih 
section  of  the  Companies'  Act  has  no  reference  to  the  matter  before 
us.  Nor  can  I  consider  that  there  is  anything  in  Kellock's  Case 
which  at  all  afifects  the  present  question.  The  only  argument  of 
any  force  which  has  been  adduced  in  favour  of  computing  interest 
subsequently  to  the  winding-up  is  that  it  has  been  the  rule  which 
has  been  adopted  as  to  dead  men's  estates.  For  some  reason  or 
other,  dead  men's  estates  have  always  been  assumed  to  be  solvent, 
and  they  have  been  wound  up  on  that  footing;  but  so  unjust  has 
that  been  found  that  it  has  been  necessary  to  have  a  positive  enact- 
ment to  give  interest  from  the  date  of  the  decree  to  simple  contract 
creditors  whose  debts  do  not  bear  interest  I  think  therefore  that 
the  reason  of  the  thing  is  rather  against  the  rule  which  has  been 
adopted  as  to  dead  men's  estates  than  in  favour  of  it  As  to  the 
rule  which  my  learned  Brother  has  laid  down,  it  is  the  rule  in 
bankruptcy.  That  rule  was,  it  has  been  said,  Judge-made  law; 
but  it  was  made  after  great  consideration,  and  no  doubt  because  it 
works  with  equality  and  fairness  between  the  parties ;  and  if  we 
are  to  consider  convenience,  it  is  quite  clear  that  where  an  estate 
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is  insolvent,  convenience  is  all  in  favour  of  stopping  the  computa- 
tion of  interest  at  the  date  of  the  winding-up.  For  these  reasons, 
I  am  of  opinion  that  dividends  ought  to  be  paid  on  the  debts  as 
they  stood  at  the  time  the  winding-up  commenced,  for  when  the 
estate  is  insolvent,  this  rule  has  the  effect  of  distributing  the  assets 
in  the  fairest  way.  When  the  estate  is  solvent,  the  rule  works 
with  equal  fairness,  because  as  soon  as  it  is  ajscertained  that  there 
is  a  surplus,  the  creditor  whose  debt  carries  interest  is  remitted  to 
his  original  right  under  his  contract;  and  on  the  other  hand  a 
creditor  who  is  not  entitled  by  his  contract  to  interest  does  not 
get  any.  Another  reason  may  be  added.  I  do  not  see  with  what 
justice  interest  can  be  computed  in  favour  of  creditors  whose  debts 
carry  interest  when  other  creditors  are  stayed  from  recovering 
judgment,  and  so  obtaining  a  right  to  carry  interest 

ENGLISH  NOTES. 

This  decision  was  followed  by  the  Lord  Chancellor  (Lord  Hather- 
let)  in  Be  Contract  Corporation,  Bbhw  Vale  Company^s  Ca^e  (1869), 
L.  E.,  5  Ch.  112,  39  L.  J.  Ch.  363;  and  by  Vice-Chancellor  Wickens 
in  Be  International  Contract  Company  (Hughes'  claim)  (1872),  L.  P,., 
13  Eq.  623,  41  L.  J.  Ch.  373.  The  learned  Judges  in  these  cases  to 
some  extent  anticipated  the  legislature  in  assimilating  the  practice  as 
to  competitions  between  creditors  in  the  case  of  insolvent  companies  to 
the  rules  in  bankruptcy,  in  disregard  of  the  then  practice  of  the  Court 
of  Chancery  in  regard  to  the  estates  of  deceased  debtors  whether  sol- 
vent or  insolvent.  The  rule  as  to  all  insolvent  estates  in  process  of 
liquidation  is  now  for  certain  purposes  assimilated  by  section  10  of  the 
Judicature  Act  of  1875  (38  &  39  Vict.  c.  77).  See  English  notes  to 
In  re  Hopkins,  Williams  v.  Hopkins,  No.  26  of  "Administration,'^  2 
R.  C.  212, 
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No.  1.— KENNEDY  v.  BEGUN. 
(0.  p.  1863.) 

No.  2.  — MUNSTER  v.  LAMB. 
(c.  A.  1883.) 

RULE. 

By  English  Law,  the  recovery  of  fees  payable  to  a 
barrister  cannot  be  enforced  by  action. 

No  action  will  lie  against  an  advocate  (barrister  or 
solicitor)  for  defamatory  words  spoken  with  reference  to 
and  in  the  course  of  an  inquiry  before  a  judicial  tribunal, 
even  if  they  are  uttered  maliciously. 

Kennedy  v.  Bronn. 

32  L.  J.  C.  p.  137  (8.  c.  13  C.  B.  N.  S.  677). 

The  case  is  fully  set  out  as  No.  18  of  "  Action,"  IRC.  789. 
Hnnster  v.  Lamb. 

G2  L.  J.  Q.  B.  726-734  (s.  c.  11  Q.  B.  D.  588;  49  L.  T.  252 ;  32  W.  R.  248). 

Counsel.  —  Privilege, 

[726]  The  privilege  of  an  advocate  with  respect  to  defamatory  words  uttered 
by  him  as  advocate  in  the  course  of  a  judicial  inquiry  with  reference  to 
the  subject-matter  of  that  inquiry  is  absolute  and  unqualified.  No  action  can 
be  maintained  against  him  for  such  words  even  though  they  were  irrelevant 
and  spoken  maliciously  and  without  reasonable  cause. 

[727]  This  was  an  action,  tried  before  Williams,  J.,  and  a  special 
jury,  against  the  defendant  for  defamatory  expressions  used  by 
him  while  acting  as  an  advocate  for  a  woman  of  the  name  of  Hill, 
against  whom  a  summons  was  taken  out  by  the  plaintiff,  and  heard 
at  Brighton  on  the  9th  of  June,  1878,  charging  her  with  adminis- 
tering certain  narcotic  drugs  to  a  Mrs.  Cartwright,  in  Februaiy, 
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1878,  with  a  view  to  committing  a  burglary  on  the  premises  of  the 
plaintiff,  in  whose  house  Mrs.  Cartwright  resided.  At  the  trial,  on 
the  conclusion  of  the  evidence  for  the  plaintiff,  the  learned  Judge 
held  that  there  was  no  case  to  go  to  the  jury,  as  the  defendant  was 
privileged  while  acting  as  an  advocate,  and  no  action  would  lie 
against  him  for  any  words  spoken  by  him  in  the  conduct  of  a  case. 
The  words  complained  of  were  used  on  two  occasions  on  the  first 
hearing  of  the  summons.  A  remand  was  applied  for  by  the  advo- 
cate for  the  prosecutor,  when  the  defendant,  remarking  on  the 
inconvenience  of  remands,  said  that  the  plaintiff  had  shut  up  the 
sister  of  Ellen  Hill  in  a  convent  with  the  view  of  keeping  her 
away  from  being  a  witness.  A  remand  was  granted  to  the  17th, 
when  the  defendant  again  appeared  on  behalf  of  Ellen  Hill,  and 
during  the  further  hearing  of  the  case  made  the  following  state- 
ments :  **  I  have  my  own  opinion  for  what  purpose  all  these  young 
women  may  have  been  resident  in  the  house  of  Mr.  Munster ; " 
and  "  I  can  believe  that  there  may  have  been  drugs  in  the  house  of 
Munster,  and  I  have  my  own  opinion  for  what  purpose  they  were 
there,  and  for  what  they  may  have  been  used." 

The  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  against  which 
cause  was  shown  on  the  7th  of  May,  1883,  by 

F.  Gore  (with  him  E.  Clarke,  Q.  C),  for  the  defendant.  —  The 
words  spoken  were  relevant  to  the  evidence.  The  words  first  com- 
plained of  were  spoken  with  reference  to  the  adjournment,  and 
suggested  that  other  witnesses  might  be  kept  away.  But  that  is 
not  the  true  test,  Seaman  v.  Netherclift,  46  L.  J.  C.  P.  128 ;  2 
C.  P.  D.  53,  if  the  words  relate  to  the  matter  in  hand. 

The  words  spoken  on  the  second  occasion  were  used  as  suggest- 
ing the  improbability  of  the  prisoner  having  obtained  the  drugs, 
and  the  probability  of  the  drugs  being  in  the  house.  The  cross- 
examination  of  the  witnesses  for  the  prosecution  was  as  to  how  the 
prisoner  obtained  the  drugs.  Those  words  had  reference  to  the 
case,  and  that  is  all  that  is  requisite.  Hodgson  v.  Scarlett,  1  B.  & 
Aid.  232,  19  E.  R.  301,  and  Dawkins  v.  Rokehy,  45  L.  J.  Q.  B.  8 ; 
L.  R,  7  H.  L.  744.  The  privilege  of  counsel  is  parallel  with  that 
of  a  Judge. 

Waddy,  Q.C.  (with  him  Woollett),  for  the  plaintiff.  —  The 
words  spoken  must  be  relevant  to  the  issue,  as  was  said  by 
Lopes,  J.,  in  granting  the  rule.  Here  they  were  an  utterly  irrel- 
evant attack  on  the  plaintiffs  personal  character.    The  jury  is 
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the  judge  of  the  relevancy.  Lord  Coleridge,  C.  J.,  says,  in  Seaman 
V.  Netherclifty  "  It  has  never  been  decided  that  counsel  may  not  be 
liable  even  for  words  spoken  in  the  course  of  the  case,  if  the  words 
were  irrelevant,  and  spoken  maid  fide  and  with  express  malice,  all 
of  which  qualities  in  the  words  must  be  questions  of  fact  and  for 
the  jury."  The  words  spoken  must  have  reference  to  the  matter 
in  hand ;  that  in  this  case  was  the  prisoner's  guilt,  not  the  con- 
duct of  the  prosecutor.  They  must  be  used  in  the  legal  and  neces- 
sary exercise  of  the  advocate's  function,  and  pertinent  to  the  matter 
in  dispute ;  if  not,  an  action  will  lie.  Brook  v.  Montague,  Cro. 
Jac.  90.  The  privilege  is  limited  by  relevancy.  Higginson  v. 
a  Flaherty,  4  Ir.  C.  L.  Rep.  125  ;  Kennedy  v.  Hilliard,  10  Ir.  C.  L 
Rep.  195 ;  Seaman  v.  Netherclift;  Flint  v.  Pike,  4  B.  &  C.  473 ;  and 
Hodgson  v.  Scarlett, 

Mathew,  J.  (on  May  8,  1883). — The  circumstances  that  gave 
rise  to  this  action  were  these :  On  the  7th  of  June,  1881,  the 
plaintiff  prosecuted  a  woman  named  Hill,  whose  husband 
[*  728]  had  already  pleaded  *  guilty  of  burglary  in  the  house  of 
the  prosecutor,  on  a  charge  of  administering  narcotic  drugs 
to  the  prosecutor's  servants,  with  the  object  of  facilitating  the 
burglary.  On  the  first  hearing  a  remand  was  asked  for,  in  order 
to  obtain  further  evidence,  and  in  opposition  to  that  application 
the  defendant,  while  pointing  out  the  danger  to  the  prisoner  in- 
curred by  such  adjournment,  used  the  words  first  complained  of, 
no  doubt  imputing  to  the  plaintiff  that  he  had  spirited  away  the 
prisoner's  sister  and  shut  her  up  in  a  convent,  with  the  object  of 
preventing  her  giving  evidence  in  the  prisoner's  favour.  As  to 
this  first  complaint,  however,  counsel  for  the  plaintiff  virtually 
abandons  it ;  but  it  is  not  beyond  question  whether  the  words  are 
defamatory  per  se,  and  as  they  appear  to  have  been  within  the 
defendant's  instructions,  they  are  within  the  privilege  of  an  advo- 
cate. On  the  further  hearing  it  was  suggested  by  the  evidence  of 
the  witnesses  for  the  prosecution  that  a  narcotic  drug  had  been 
administered  to  several  young  women  living  in  the  plaintiff's  house, 
in  which  house,  however,  he  was  not  resident ;  and  it  was  con- 
tended that  enough  had  been  shown  by  that  evidence  to  justify  the 
magistrates  in  detaining  the  prisoner  further.  This  it  was  the 
defendant's  duty  to  resist,  and  in  the  course  of  his  address  to 
the  magistrates  he  used  the  words  which  were  the  chief  subject  of 
complaint.    He  deemed  it  his  duty  in  the  interest  of  his  client  to 
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account  for  the  presence  of  any  of  the  narcotic  drug  on  the  plain- 
tiffs premises,  and  suggested  that  it  might  have  been  brought 
there  by  Mr.  Munster  himself,  with  the  intention  of  using  it  for 
some  immoral  and  criminal  purpose,  and  in  making  this  suggestion 
he  used  the  words  which  are  the  principal  ground  of  this  action. 
There  was  no  attempt  on  the  part  of  counsel  for  the  defendant  to 
justify  or  excuse  the  expressions  used ;  in  fact,  it  would  have  been 
impossible  to  do  so,  as  the  imputation  cast  on  the  plaintiff  was 
altogether  unfounded,  and,  but  for  its  gravity,  absurd.  Had  such 
language  been  used  in  a  superior  Court,  it  would  have  elicited  a 
sharp  reprimand  from  the  learned  Judge.  Doubtless  the  magis- 
trates did  not  make  any  observations  on  these  expressions  because 
they  thought  them  too  unreasonable  to  deserve  attention.  But 
counsel  for  the  defendant,  while  not  denying  the  impropriety  of 
the  language  used,  argued  that  the  language  of  an  advocate,  how- 
ever unbecoming  or  ill-advised,  is  privileged  from  action,  if  he 
speaks  in  good  faith  and  in  discbarge  of  what  he  honestly  considers 
to  be  his  duty  to  his  client  For  the  defendant  the  decisions  in 
the  cases  from  Hodgson  v.  Scarlett  down  to  Dawkins  v.  Eokeby 
were  relied  on  as  showing  that  the  privilege  of  an  advocate  is 
similar  to  that  of  the  Judge  and  the  witness,  and  as  based  on  the 
principle  that  it  is  indispensable  in  the  interests  of  suitors  that 
those  who  conduct  or  take  part  in  legal  proceedings  should  be  free 
and  independent  in  the  discharge  of  their  duty,  and  that  their  con- 
duct for  that  reason  should  not  be  subject  to  be  brought  in  ques- 
tion before  a  jury  upon  a  subsequent  trial.  For  the  plaintiff  it 
was  contended  that  it  is  the  advocate's  duty  to  state  to  the  Court 
with  critical  accuracy  what  was  contained  in  his  instructions,  and 
to  comment  fairly  and  reasonably  upon  the  evidence  given  in  the 
case ;  and  that  he  is  liable  to  an  action  for  any  departure  from  the 
line  of  his  duty,  as  to  the  fact  of  which  departure  a  jury,  it  was 
said,  were  the  proper  judges.  To  support  this  contention  the  cases 
of  Flint  V.  Fike,  Hodgson  v.  Scarlett  and  a  passage  in  the  judgment 
of  Lord  Chief  Justice  Coleridge  in  Seaman  v.  Netherclift  were 
relied  on ;  but  I  do  not  think  there  is  any  authority  for  it.  It  is 
true,  as  pointed  out  by  counsel  for  the  plaintiff —  and  it  is  greatly 
to  the  credit  of  the  bar  that  it  is  so  —  that  in  no  case  has  there 
been  any  difl&culty  in  showing  that  the  words  complained  of  in 
actions  against  advocates  were  relevant  to  the  matter  in  hand  in 
the  strictest  sense ;  but  I  am  not  satisfied  that  the  advocate  would 
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not  be  protected  in  a  case  where  this  strict  relevancy  could  not  be 
proved.  When  the  advocate  is  in  the  right,  the  privilege  is  not 
needed.  As  to  the  argument  ab  inconveniente,  though  it  may  be 
inconvenient  that  advocates  should  have  the  power,  subject  only 
to  reprimand,  or  it  may  be  punishment,  from  the  Judge  who  pre- 
sides, to  abuse  this  right  of  freedom  of  speech,  it  would 
[*  729]  cause  far  greater  *  inconvenience  to  suitors  if  advocates 
were  harassed  and  enfeebled  in  their  endeavours  to  per- 
form their  duties  to  their  clients  by  fear  of  subsequent  litigation 
being  entered  into  against  them.  In  such  a  case  advocates  would 
not  be  so  independent  as  those  persons  whose  circumstances  ren- 
dered it  useless  to  sue  them  in  an  action.  The  passage  in  Seaman 
V.  Netherclift  does  not,  it  seems  to  me,  qualify  the  principles  laid 
down  in  the  earlier  cases,  but  only,  as  I  think,  lays  down  this,  that 
for  defamatory  statements  made  by  an  advocate  outside  his  office 
of  advocate  and  with  no  reference  to  the  subject  before  the  Court, 
and  therefore  necessarily  irrelevant  and  made  in  bad  faith,  an 
action  will  lie  against  the  counsel  who  makes  them.  But  here,  I 
think,  the  expressions  complained  of  were  within  the  line  indicated 
by  the  authorities  as  the  boundaries  of  the  advocate's  privilege, 
and  the  ruling  of  the  learned  Judge  was  therefore  right  This  rule 
must  therefore  be  discharged  with  costs. 

Smith,  J.,  concurred. 

The  plaintiff  appealed. 

Waddy,  Q.  C,  WooUett  and  H.  T.  Atkinson,  for  the  plaintiff.  — 
If  the  course  of  legal  decision  be  examined,  it  will  appear  that  the 
protection  given  by  the  law  to  advocates  is  by  no  means  so  wide  as 
that  given  to  Judges  and  witnesses.  To  protect  an  advocate  from 
an  action  for  defamatory  words  spoken  by  him  in  the  course  of  a 
judicial  inquiry,  they  must  be  relevant,  and  there  must  be  an 
absence  of  malice.  In  the  present  case  the  words  complained  of 
were  not  relevant,  there  was  no  reasonable  ground  for  the  use  of 
them,  and  the  case  should  have  been  allowed  to  go  to  the  jury  on 
the  question  of  express  malice.  Brook  v.  Montague ;  Hod-gson  v. 
Scarlett ;  Flint  v.  Pike;  Needham  v.  Dowling,  15  L  J.  C.  P.  9 ; 
Rohinson  v.  May,  2  Smith,  3 ;  7  R.  E.  774 ;  Butt  v.  Jackson,  10  Ir. 
L.  R  120 ;  Revis  v.  Smith,  18  C.  B.  126 ;  25  L.  J.  C.  P.  195 ;  Hig- 
ginson  v.  ff Flaherty ;  Henderson  v.  Broomhead,  4  H.  &  K  569 ; 
28  L.  J.  Ex.  361 ;  Kennedy  v.  Billiard;  Mackay  v.  Ford,  5  H.  & 
K  792 ;  29  L.  J.  Ex.  404;  Scott  v.  Stansfidd,  37  L.  J.  Ex.  155; 
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L.  E.  3  Ex.  220  ;  The  King  v.  Skinner^  Lofft,  55 ;  Dawkins  v.  Lord 
Rokeby ;  Seaman  v.  Netherclift;  Allardice  v.  Robertson,  1  Dow, 
495 ;  KendUlon  v.  Maltby,  2  Moo.  &  E.  438 ;  and  Clark  v.  Moly- 
7ieux,  47  L.  J.  Q.  B.  230 ;  3  Q.  B.  D.  237,  were  cited. 

Clarke,  Q.  C,  and  Gore,  for  the  defendant,  were  not  called  on. 

Brett,  M.  R  An  action  for  defamation  was  brought  against  a 
solicitor  who  was  acting  as  an  advocate  for  a  person  brought  before 
a  Court  of  justice  on  a  charge.  The  action  was  brought  for  some 
words  which  he  uttered  while  so  acting  as  an  advocate.  I  assume 
that  the  defendant  to  this  action  spoke  the  words  maliciously,  in 
the  sense  that  he  did  not  speak  them  for  the  purpose  of  doing  any- 
thing that  could  really  be  useful;  that  he  spoke  them  without 
justification ;  and  that  he  spoke  them  from  an  indirect  motive,  — 
that  is,  from  a  feeling  of  anger  against  the  then  prosecutor,  the 
now  plaintiff.  I  assume  all  this.  I  assume  the  words  spoken 
were  irrelevant  as  to  any  issue  of  fact  then  before  the  Court ;  and, 
assuming  all  this,  I  hold  that  no  action  will  lie  against  the  defend- 
ant for  uttering  these  words,  as  they  were  spoken  with  reference 
to  and  in  the  course  of  the  inquiry  which  was  then  being  held. 

It  has  been  said  that  any  person  who  is  defamed  has  primd  facie 
a  cause  of  action,  and  that  in  such  a  case  the  person  who  speaks 
the  defamatory  words  must  show  that  he  has  by  law  a  defence  to 
the  action,  and  that  he  can  have  no  defence  unless  he  can  show  he 
has,  by  statute  or  by  decision  given  in  a  similar  case,  that  which 
the  Courts  have  lield  to  be  a  defence  to  such  an  action.  I  am 
unable  to  agree  with  this  proposition.  I  think  that  the  common 
law  consists  of  principles  which  are  stated  by  Judges  to  have  pre- 
vailed during  the  whole  time  through  which  the  common 
law  has  existed.  Judges  do  not  make  the  *  law ;  they  [*  730] 
only  declare  that  to  be  law  with  regard  to  certain  facts 
which  has  always  been  the  law.  They  are  obliged  to  apply  the 
common  law  to  meet  different  facts  which  may  arise  in  different 
cases ;  and  as  new  facts,  or  complications  of  facts,  are  continually 
arising,  it  may  sometimes  seem  as  though  the  Judges  were  declar- 
ing new  law,  when  they  are  only  applying  the  old  common  law  to 
the  new  cases  upon  which  they  have  to  decide. 

Is  there,  then,  a  principle  of  the  common  law  of  England  which 
has  always  existed,  and  which  now  has  to  be  applied  for  the  first 
time,  perhaps,  to  the  exact  facts  which  exist  in  this  case  ? 

There  are  decisions  on  cases  which  may  be  called  analogous 
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cases,  and  if  there  is  a  principle  of  law  which  has  been  applied  to 
cases  containing  analogous  facts,  it  must  now  be  applied  to  the 
facts  of  this  case. 

Actions  for  written  libel  or  spoken  slander  are  subject  to  a  well- 
known  principle  of  law,  —  that  if  the  thing  complained  of  is  writ- 
ten or  spoken  on  certain  occasions,  then  no  action  can  be  main- 
tained. It  is  not  that  the  action  is  subject  to  a  defence,  but  it  is 
that,  if  the  defamatory  statement  is  written  or  spoken  on  an 
occasion  which  renders  it  privileged,  there  is  then  no  libel  or 
slander  at  all  of  which  the  law  will  take  notice.  Privileged  oc- 
casions have  been  recognised  by  the  law  for  sound  practical  rea- 
sons. In  this  case  that  which  raises  the  privilege  is  that  the 
defamatory  words  were  uttered  in  the  course  of  an  inquiry  with 
reference  to  the  administration  of  the  law.  It  has  been  admitted 
that  an  advocate  or  counsel  has  a  privilege  for  some  things  which 
may  be  uttered  in  the  course  of  an  inquiry  with  reference  to  the 
administration  of  the  law.  It  is  admitted  that  if  the  advocate  is 
acting  hand  fide,  and  if  what  he  says  is  relevant  to  the  inquiry, 
then  there  is  a  privilege.  But  it  has  been  argued  that,  if  an  advo- 
cate does  not  act  bond,  fide,  or  if  what  he  says  is  not  relevant,  then 
such  an  advocate  is  not  a  person  to  whom  the  privilege  applies. 
Certain  persons  have  been  specified  in  decided  cases  as  persons  to 
whom  this  privilege  does  apply :  they  are  Judges,  advocates,  parties 
and  witnesses.  With  regard  to  three  of  these  four  classes  —  that 
is,  to  all  except  advocates  —  there  are  undoubtedly  decisions  to 
that  effect ;  and  it  is  clearly  laid  down  that  what  those  persons 
say  with  reference  to  the  matter  inquired  into  is  privileged,  and 
that  against  them  no  action  for  libel  or  slander  can  for  such  mat- 
ters be  maintained.  But  it  has  been  said  in  argument  on  this 
appeal  that  those  persons  so  specified  are  privileged  only  if  they 
speak  the  words  complained  of  without  malice,  and  if  the  words 
are  relevant  to  the  inquiry ;  and  that  if  these  conditions  do  not 
exist,  then  that  they  are  not  privileged. 

I  am  inclined  to  think  that  the  law  has  not  always  been  stated 
in  the  same  way  in  all  the  decided  cases,  and  that  different  Judges 
have  expressed  themselves  in  somewhat  different  terms. 

With  regard  to  witnesses,  it  was  decided  in  Revis  v.  Smith,  and 
Henderson  v.  BroomJiead,  that  the  general  conclusion  is  that  all 
words  spoken  with  reference  to  the  matter  before  the  Court, 
whether  relevant  or  not,  whether  malicious  or  not,  cannot  be  the 
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subject  of  any  action,  and  that  a  privilege  exists  in  respect  of  what 
is  so  affirmed  by  the  witness,  either  vivd  voce  or  on  affidavit. 

It  was  suggested  at  one  time  that,  although  a  witness  who  thus 
spoke  was  not  liable  to  an  action  on  the  case  for  defamation  for 
the  defamatory  words  so  uttered,  yet  that  he  might  be  liable  to 
another  action  on  the  case,  —  to  an  action  analogous  to  an  action 
for  malicious  prosecution.  That  has,  no  doubt,  been  suggested  at 
different  times  by  Judges  of  high  authority  ;  but  it  seems  to  me  to 
be  wholly  untenable :  for  if  there  could  be  in  such  a  case  no  action 
for  libel  or  slander,  how  could  an  action  be  maintained  for  that 
which  was  the  same  thing  in  substance  by  merely  altering  the 
form  of  the  action  ?  The  suggested  action  must  be  dealt  with  as 
it  was  dealt  with  by  Mr.  Justice  Crompton,  a  master  of  pleading, 
in  Henderson  v.  Broomhead;  where  he  said:  "The  attempts  to 
obtain  redress  for  defamation  having  failed,  an  effort  was  made  in 
Bevis  V.  Smith,  to  sustain  an  action  analogous  to  an  action  for 
malicious  prosecution.     That  seems  to  have  been  done  in  despair." 

Nothing  could  be  more  strong  or  more  picturesque  to 
show  his  opinion  that  the  *  suggested  cause  of  action  [*  731] 
could  not  exist.  The  answer  was  given  in  the  time  of 
Queen  Elizabeth,  and  it  has  been  given  again  in  recent  years, 
that  no  such  action  can  be  maintained,  because  such  an  action 
never  has  been  maintained ;  and  yet,  if  there  could  be  such  an 
action,  occasion  must  have  arisen  for  it.  In  Henderson  v.  Broom^ 
head,  Mr.  Justice  Crompton  also  said,  with  regard  to  witnesses : 
"  My  brother  Martin  held  that,  even  if  the  slanderous  matter 
was  proved  to  be  malicious  and  false  to  the  knowledge  of  the 
defendant,  the  action  would  not  lie.  No  action  will  lie  for  words 
spoken  or  written  in  the  course  of  any  judicial  proceeding.  In 
spite  of  all  that  can  be  said  against  it,  we  find  the  rule  acted  upon 
from  the  earliest  times.  The  mischief  would  be  immense  if  the 
person  aggrieved,  instead  of  preferring  an  indictment  for  perjury  " 
—  that  remark  of  course  applies  only  to  witnesses  —  "  could  turn 
his  complaint  into  a  civil  action.  By  universal  assent,  it  appears 
that  in  this  country  no  such  action  lies.  Mr.  Justice  Cresswell 
pointed  out,  in  Bsvis  v.  Smith,  that  the  inconvenience  is  much 
less  than  it  would  be  if  the  rule  were  otherwise.  The  origin  of 
the  rule  was  the  great  mischief  that  would  result  if  witnesses  in 
Courts  of  justice  were  not  at  liberty  to  speak  freely,  subject  only 
to  the  animadversion  of  the  Court." 
VOL.  VII.  —  46 
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The  reason  for  the  rule  is  not  anything  peculiar  to  a  witness  or 
a  party,  but  the  reason  is  that  the  rule  is  necessary  for  the  due  ad- 
ministration of  the  law  and  for  the  benefit  of  the  public  at  large, — 
that  is,  the  reason  of  the  rule  is  public  policy. 

The  case  of  a  Judge  was  especially  considered  in  Scott  v.  Stans-- 
field,  and  the  principle  was  applied  to  all  Judges,  notwithstanding 
that  the  words  complained  of  were  spoken  by  them  maliciously 
and  without  reasonable  and  probable  cause.  "This  provision  of 
the  law,"  said  Lord  Chief  Baron  Kelly,  "  is  not  for  the  protection 
or  benefit  of  a  malicious  or  corrupt  Judge,  but  for  the  benefit  of 
the  public,  whose  interest  it  is  that  the  Judges  should  be  at  liberty 
to  exercise  their  functions  with  independence  and  without  fear  of 
consequences.  How  could  a  Judge  so  exercise  his  ofl&ce  if  he  were 
in  daily  and  hourly  fear  of  an  action  being  brought  against  him, 
and  of  having  the  question  submitted  to  a  jury  whether  a  matter 
on  which  he  had  commented  judicially  was  or  was  not  relevant  to 
the  case  before  him  ? "  There,  again,  the  privilege  is  put  on  the 
ground  of  public  policy ;  and  in  the  same  ca«e  Baron  Martin  said : 
"  The  plea  states  that  the  defendant,  at  the  time  when  he  spake 
the  words  complained  of,  was  sitting  as  the  Judge  of  a  Court  of 
record,  and  spoke  them  while  acting  in  his  capacity  of  Judge  and 
trying  a  cause  within  his  jurisdiction  in  which  the  present  plaintiff 
was  defendant  If  such  words,  spoken  under  such  circumstances, 
were  the  subject  of  an  action  of  slander,  the  most  mischievous  con- 
sequences would  ensue.  No  Judge,  as  my  Lord  has  pointed  out, 
would  then  be  able  freely  to  administer  justice ;  for  if  it  were  al- 
leged, as  is  the  case  here,  that  he  spoke  falsely  and  maliciously, 
and  not  honCi  fide  in  the  discharge  of  his  duty,  and  that  what  he 
said  was  irrelevant  to  the  matter  in  hand,  a  jury  would  have  to 
determine  the  question  whether  what  he  said  in  the  course  of  a 
case  which  he  had  jurisdiction  to  try  was  or  was  not  said  under 
the  circumstances  so  alleged.  What  Judge  could  try  a  case  with 
any  degree  of  independence  if  he  was  to  be  afterwards  subject  to 
have  his  conduct  in  the  administration  of  justice  commented  upon 
to  a  jury,  and  the  propriety  of  it  determined  by  them  ? " 

That  is  a  decision  on  the  whole  question,  not  merely  on  the 
question  of  relevancy.  It  is  a  decision  that,  taking  the  balance 
of  convenience  and  inconvenience,  and  of  benefit  and  mischief  to 
the  public,  it  is  better  that  Judges  should  not  be  subject  to  the 
fear  of  an  action  for  anything  said  by  them  in  the  course  of  their 
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judicial  duty.  The  conclusion  therefore  is  direct,  that  witnesses 
and  Judges  are  within  the  privilege,  even  though  they  may  have 
acted  from  an  indirect  motive,  and  that  even  in  such  case  words  so 
spoken  by  them  are  not  actionable. 

The  case  of  Dawkins  v.  Lord  Rokeby  was  before  the  Courts 
twice,  and  was  afterwards  heard  before  the  House  of  Lords.  In 
that  case  it  was  assumed,  as  a  matter  of  logical  assumption,  that 
there  was  malice  and  falsehood  ;  and  on  that  purely  logical 
assumption  the  case  was  decided.  On  this  *  assumption  [*  732] 
it  was  then  held  that  no  action  could  be  maintained  for 
statements,  whether  oral  or  written,  made  by  a  witness  before  a 
court-martial,  even  though  made  maldL  fide  and  with  a  direct 
malice.  Nothing  could  be  more  strong  and  decisive  than  the 
judgment  of  the  Court  of  error,  the  Exche(iuer  Chamber,  in  that 
case.  It  was  a  written  considered  judgment  of  ten  Judges,  de- 
livered by  the  Lord  Chief  Baron  ;  but,  as  is  well  known,  every 
phrase  of  such  a  judgment  must  have  been  submitted  to  each  of 
the  Judges,  and  each  Judge  must  have  signified  his  concurrence  in 
the  whole  judgment.  The  ground  of  that  judgment  is  that  the 
privilege  exists,  not  for  the  protection  of  the  witness  alone,  but  for 
the  benefit  of  the  public,  in  order  that  it  may  have  justice  admin- 
istered perfectly  free  and  unfettered. 

The  same  principle  was  again  laid  down  in  this  Court  in  Sea- 
man  v.  Netheixlift,  and  on  the  same  ground.  The  same  principle 
also  applies  to  parties  to  a  cause. 

If  it  is  right  and  wise  that  such  a  privilege  shall  be  extended  to 
a  Judge,  even  though  what  he  says  is  said  with  malice,  even  though 
it  is  irrelevant  and  spoken  without  reasonable  and  probable  cause, 
—  and  if  the  privilege  is  equally  given  to  a  witness  who  speaks  or 
acts  in  a  similar  way,  how  can  it  be  considered  that  it  is  not  equally, 
I  would  say  more,  beneficial  to  the  public  that  a  counsel  and  an 
advocate  should  come  to  the  performance  of  his  duty  with  an 
equally  free  and  unfettered  mind  ?  If  any  one  needs  to  be  free  of 
all  fear  in  the  performance  of  his  arduous  duty  an  advocate  is  that 
person.  His  is  a  position  of  difficulty :  he  does  not  speak  of  that 
which  he  knows,  but  he  has  to  argue  and  to  support  a  thesis, 
which  it  is  for  him  to  contend  for ;  he  has  to  do  this  in  such  a 
way  as  not  to  degrade  himself ;  but  he  has  to  do  it  under  difficul- 
ties which  are  often  pressing.  If  in  this  position  of  difficulty  he 
had  to  consider  whether  everything  which  he  uttered  were  false 
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or  true,  relevant  or  irrelevant,  he  could  not  possibly  perform  his 
duty  with  advantage  to  his  client ;  and  the  protection  which  he 
needs  and  the  privilege  which  must  be  acceded  to  him  is  needed 
and  accorded  above  all  for  the  benefit  and  advantage  of  the  public. 
If  this  be  so,  then  most  certainly  the  reason  of  the  rule  covers  an 
advocate  more  than  it  would  a  witness,  as  it  is  of  the  last  impor- 
tance that  he  should  be  able  to  keep  his  mind  clear,  calm  and  free. 
It  is  illogical  to  say  that  the  protection  is  not  wanted  for  an  ad- 
vocate who  maliciously  and  deliberately  does  utter  defamatory 
words  in  the  course  of  a  judicial  inquiry ;  that  is  not  the  ground 
of  or  the  reason  for  the  rule ;  the  reason  of  the  rule  is  that  an 
advocate  who  is  innocent  of  malice  or  recklessness  would  be  the 
one  to  suffer ;  he  would  be  put  to  trouble,  and  the  public  would 
thereby  suffer,  so  that  the  rule  must  on  that  ground  be  large  in  its 
terms. 

The  judgment  in  Dawkins  v.  Lord  Bokehy,  42  L.  J.  Q.  B.  63,  at 
p.  69 ;  L.  R  8  Q.  B.,  255.  at  p.  263,  to  which  I  have  referred,  lays 
down  the  rule  that  "  the  authorities  are  clear,  uniform,  and  con- 
clusive, that  no  action  of  libel  or  slander  lies,  whether  against 
judges,  counsel,  witnesses  or  parties,  for  words  written  or  spoken 
in  the  ordinary  course  of  any  proceeding  before  any  Court  or 
tribunal  recognized  by  law."  Lord  Mansfield  in  The  King  v. 
Skinver  observes  :  "  Neither  party,  witness,  counsel,  jury,  or  Judge, 
can  be  put  to  answer  civilly  or  criminally  for  words  spoken  in 
ofl&ce."  Lord  Mansfield  was  a  great  enunciator  of  principles,  and 
was  careful  to  lay  down  a  principle  in  terms  which  he  thought 
would  cover  every  case  to  which  the  principle  ought  to  be  ap- 
plied, and  that  principle  of  his  is  adopted  in  the  unanimous  judg- 
ment of  the  Exchequer  Chamber  in  Dawkins  v.  Lord  Rokehy,  which 
was  afterwards  affirmed  in  the  House  of  Lords.  I  am  of  opinion 
that  the  principle  and  the  reason  of  the  rule  applies  with  even 
more  force  to  the  case  of  advocates  than  to  any  of  the  other  cases 
mentioned. 

In  Kennedy  v.  Hilliard,  elaborate  and  learned  judgments  were 
delivered,  in  which  all  the  cases  were  referred  to  and  discussed, 
and  in  which  the  same  conclusion  was  come  to  with  regard  to  a 
witness  as  had  been  arrived  at  in  this  country.  It  was  there  said 
by  Chief  Baron  Pigot  :  "  Upon  a  review  of  the  authorities, 
[*  733]  it  appears  to  *  me  that  the  law  is  correctly  laid  down  in 
the  following  proposition  with  which  Mr.  Starkie,  in  his 
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Treatise  on  Libel  and  Slander,  closes  his  description  of  this  part 
of  the  subject  —  namely,  'that  an  action  of  slander  cannot  be 
maintained  for  anything  said,  or  otherwise  published,  by  either  a 
Judge,  a  party,  or  a  witness  in  a  due  course  of  a  judicial  proceeding, 
whether  criminal  or  civil'  I  take  this  to  be  a  rule  of  law,  not 
founded  (as  is  the  protection  in  other  cases  of  privileged  state- 
ments) on  the  absence  of  malice  in  the  party  sued,  but  founded  on 
public  policy,  which  requires  that  a  Judge  in  dealing  with  the 
matter  before  him,  a  party  in  preferring  or  resisting  a  legal  pro- 
ceeding, and  a  witness  in  giving  evidence  oral  or  written  in  a 
Court  of  justice,  shall  do  so  with  his  mind  uninfluenced  by  the 
fear  of  an  action  for  defamation  or  a  prosecution  for  libel." 

Into  the  rule  so  laid  down  and  adopted  with  regard  to  witnesses, 
it  is  I  think  clear  that  the  word  counsel  or  advocate  must  be  intro- 
duced, and  then  that  the  rule  of  the  common  law  is  truly  ex- 
pressed. In  such  a  case,  then,  the  question  of  malice  cannot  be 
raised,  the  question  of  bona  fides  cannot  be  raised,  the  question  of 
relevancy  cannot  be  raised ;  the  only  question  which  can  be  raised 
is  whether  what  was  said  was  said  in  the  course  of  the  administra- 
tion of  the  law ;  and  if  that  be  so,  then  the  action  against  an 
advocate  must  be  stopped,  since  for  words  so  uttered  neither  civil 
action  nor  criminal  prosecution  can  be  maintained. 

It  is  obvious  from  our  judgment  that  we  do  not  agree  with  what 
was  said  by  Lord  Denman  at  Msi  Privs  in  the  case  of  Kendillon  v. 
Malthy. 

The  appeal  must  accordingly  be  dismissed. 

Fry,  L.  J. :  I  am  of  the  same  opinion,  and,  agreeing,  as  I  do  with 
the  Master  of  the  Rolls,  1  will  add  but  little. 

It  is  said  that  there  has  hitherto  been  no  direct  decision  on  the 
point  raised  by  the  facts  in  this  case ;  and  that  is  true,  for  in  the 
cases  cited  the  question  does  not  appear  to  have  been  necessarily 
raised  whether  an  advocate  has  the  privilege  accorded  to  Judges, 
witnesses,  and  parties ;  but  in  those  cases  there  have  been  several 
highly  important  and  very  weighty  dicta  which  bear  directly  on 
this  question.  I  will  refer  first  to  the  case  of  The  King  v.  Skinner, 
decided  now  more  than  a  century  ago,  in  which  Lord  Mansfield 
said  that  "  neither  party,  witness,  counsel,  jury,  nor  Judge,  can  be 
put  to  answer  civilly  or  criminally  for  words  spoken  in  office." 
Then  again  in  the  Exchequer  Chamber,  in  Dawkins  v.  Lord  Rokeby, 
the  Lord  Chief  Baron  says  that,  "  the  authorities  are  clear,  uniform, 
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and  conclusive "  that  counsel  have  the  privilege  accorded  to  wit- 
nesses, Judges,  and  parties;  and  again,  he  said,  "But  another 
ground  on  which  this  action  must  fail,  and  which  embraces  the 
great  variety  of  cases  in  which  statements  made,  whether  orally 
or  in  writing,  are  privileged  and  protected,  is  that,  by  reason  of  the 
occasion  on  which  they  are  made,  the  making  of  them  is  not 
such  a  publication  as  will  support  an  action  for  libel  or  slander. 
On  this  ground,  whatever  is  said,  however  false  or  injurious  to  the 
character  or  interests  of  a  complainant,  by  Judges  upon  the  bench, 
whether  in  the  superior  Courts  of  law  or  equity  or  in  county  Courts 
or  sessions  of  the  peace,  by  counsel  at  the  bar  in  pleading  causes, 
or  by  witnesses  in  giving  evidence,  or  by  members  of  the  Legisla- 
ture in  either  House  of  Parliament,  or  by  ministers  of  tbe  Crown 
in  advising  the  Sovereign,  is  absolutely  privileged,  and  cannot  be 
inquired  into  in  an  action  at  law  for  defamation."  These  dicta  are 
of  high  value,  and  are,  as  I  think,  a  judicial  declaration  of  the 
common  law  on  the  question ;  and  besides  these  there  are  numerous 
cases  which  are  analogous  to  the  present  case,  cases  in  which  it  is 
established  that  a  judge  who  makes  a  defamatory  statement  falsely, 
maliciously,  and  without  reasonable  and  probable  cause,  cannot  be 
sued  for  that  cause  of  action ;  and  the  same  is  established  with 
regard  to  witnesses.  Why  is  this  ?  It  is  not  because  such  conduct 
ought  not  to  be  actionable,  but  because,  if  such  actions  could  be 
maintained,  it  would  be  the  innocent  judge  and  the  innocent  wit- 
ness, those  who  were  not  false  or  malicious,  who  would  suffer ;  the 

protection  is  given  for  the  benefit  of  the  public ;  not  for  the 
[*  734]  benefit  of  any  who  might  fail  to  act  as  they  *  ought  to  act 

in  the  positions  which  they  may  respectively  occupy. 
I  am  of  opinion  that  this  action  cannot  be  maintained,  and  that 
this  appeal  must  fail.  It  would  be  highly  inconvenient  were  the 
law  other  than  it  is,  and  the  public  would  be  the  sufferers.  The 
Courts  can  control  all  the  proceedings  and  persons  before  them, 
and  safeguards  are  thus  provided  against  licence  and  excess ;  but 
if  such  an  action  as  this  were  allowed,  no  person  would  be  free 
from  fear,  arduous  duties  could  not  be  efficiently  performed,  and 
the  pul>lic  would  be  injured.  That  is  the  true  reason  and  ground 
of  the  rule  of  law  and  of  the  judgment. 

Appeal  dismissed. 
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ENGLISH  NOTES. 

The  English  law  on  this  subject  sufficiently  appears  from  the  prin- 
cipal cases,  and  the  English  notes  to  Sutton  v.  Johnstone,  1  R-  C.  787, 
Kennedy  v.  Broun,  1  R.  C.  801,  and  to  Dawkins  v.  Lord  Rokeby,  No. 
4  of  "Defamation,"  9  R.  C. 

A  barrister  cannot  be  compelled  under  svhpcenaio  give  evidence  as  to 
what  had  been  stated  by  him  on  a  former  motion  before  the  Court. 
Currij  V.  Walter  (1796),  1  Espinasse,  456,  5  R.  R.  743. 

In  Hickman  v.  Behrens,  3  April,  1895,  and  12  July,  1895  (1895, 
2  Ch.  638,  64  L.  J.  Ch.  785),  it  was  laid  down  by  Kekewich,  J.,  that 
where  the  statement  of  counsel  as  to  what  was  present  to  his  mind  in 
signing  terms  of  compromise  is  relied  on  to  support  an  application  to  set 
aside  the  compromise,  the  statement  should  be  made  by  him  verbally 
as  counsel,  and  not  as  a  witness.  The  counsel  was  accordingly  formally 
retained  in  the  application,  and  from  his  place  within  the  bar  stated 
in  effect  that  the  subject-matter  of  the  compromise  to  which  his  atten- 
tion had  been  addressed  in  signing  the  document  was  less  extensive 
than  that  which  was  embraced  in  the  terms  of  the  document;  and  that 
he  (in  this  sense)  had  given  the  consent  by  mistake.  On  this  state- 
ment, which  was  accepted  on  the  other  side  as  an  accurate  statement  of 
what  was  in  the  counsel's  mind,  the  Court  of  Appeal  came  to  the  con- 
clusion that  the  compromise  must  be  set  aside.  They  adopted  the 
expression  of  Maltns,  V.  C,  in  Holt  v.  Jesse  (1876,  3  Ch.  D.  180, 
citing  a  dictum  of  the  late  Master  of  the  Rolls  in  a  case  of  Bathurst 
V.  Stanley):  '*  If  the  counsel  sa3'8,  I  made  a  concession  under  a  misap- 
prehension, it  never  has  been,  and  I  trust  it  never  will  be,  the  course 
of  the  Court  to  bind  the  counsel  to  that  mistake." 

Here  it  may  be  observed  that  it  was  formerly  considered  by  the  late 
Master  of  the  Rolls  to  be  the  practice  of  the  Court  of  Chancery, 
that  a  consent  given  by  counsel  to  an  order  might  be  withdrawn  by 
him  at  any  time  before  the  order  was  drawn  up;  but  this  view  was 
overruled  by  the  Court  of  Appeal  in  Harvey  v.  Corydon  Union,  13 
January,  1884,  26  Ch.  D.  249,  53  L.  J.  Ch.  707;  and  it  was  there 
laid  down .  that  where  counsel  has  once  given  his  consent,  and  there 
has  been  no  mistake  or  error,  that  consent  cannot  be  withdrawn. 

AMERICAN  NOTES. 

The  general  American  rule  is  that  counsel  is  not  liable  to  a  civil  action  nor 
to  criminal  proceedings  for  anything  he  may  have  said  in  the  course  of  a 
legal  trial  or  investigation,  although  malicious  and  intended  to  defame,  pro- 
vided it  was  relevant  and  pertinent  to  the  subject-matter,  but  otherwise  if 
malicious  and  not  pertinent  or  relevant. 
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It  will  be  perceived  that  this  is  somewhat  less  liberal  to  couDsel  than  the 
English  rule. 

The  cases  are  arrayed  in  Weeks  on  Attorneys,  and  in  Townshend  on  Libel 
and  Slander. 

In  Rice  v.  CooUdge,  121  Massachusetts,  395,  the  Court  said :  « It  seems  to 
be  settled  by  the  English  authorities,  that  judges,  counsel,  parties,  and  wit- 
nesses are  absolutely  exempted  from  liability  for  defamatory  words  published 
in  the  course  of  judicial  proceedings."  Citing  cases,  including  Dawkins  v. 
Rokeby  and  Seaman  v.  NethercUft.  "  The  same  doctrine  is  generally  held  in 
the  American  Courts,  with  the  qualification,  as  to  parties,  counsel,  and  wit- 
nesses, that  in  order  to  be  privileged,  their  statements  made  in  the  course  of 
an  action  must  be  pertinent  and  material  to  the  case.  White  v.  Carroll,  42 
New  York,  161 ;  Sfmth  v.  Howard^  28  Iowa,  51 ;  Bumes  v.  McCrate,  32  Maine, 
442;  Kidder  v.  Parkhursty  3  Allen  (Mass.),  393;  Hoar  v.  Wood,  3  Metcalf 
(Mass.),  193." 

The  American  qualification  of  the  English  rule  was  adhered  to  in  Maulshy 
v.  Kei/snider,  69  Maryland,  143.  Of  the  principal  case  the  Court  observed : 
"  In  view  then  of  this  unbroken  line  of  decisions  both  in  England  and  in  this 
country,  we  cannot  accept  the  absolute  and  imqualified  privilege  laid  down  in 
Munster  v.  Lamb.  It  is  in  the  teeth  of  the  decisions  in  Brook  v.  Montagu  and 
Hodgson  v.  Scarlett  and  Mackay  v.  Ford,  and  is  not  sustained  by  Revui  v. 
Smith,  Henderson  v.  Broomhead,  Dawkins  v.  Rokeby,  nor  Seaman  v.  NelhercUJl, 
We  cannot  agree  with  Brett,  M.  R.,  that  in  a  suit  against  counsel  for  slan- 
der, the  only  inquiry  is  whether  the  words  were  spoken  in  a  judicial  proceed- 
ing, and  if  so  the  case  must  be  stopped.  We  quite  agree  however  with 
Br AMWELL,  J.,  in  Seaman  v.  Netherclift,  that  *  relevant '  and  *  pertinent  *  are 
not  the  best  words  that  could  be  used.  These  words  have  in  a  measure  a 
technical  meaning,  and  we  all  know  the  difficulty  in  determining  in  some 
cases  what  is  relevant  or  pertinent.  With  Lord  Chancellor  Cairns  we  pre- 
fer the  words  *  having  reference,'  or  *  made  with  reference,'  or  in  the  language 
of  Shaw,  C.  J.,  *  having  relation  to  the  cause  or  subject-matter,'  and  if  coun- 
sel, in  the  trial  of  a  cause,  maliciously  slanders  a  party  or  witness,  or  any 
other  person,  in  regard  to  a  matter  that  has  no  reference  or  relation  or  con- 
nection with  the  case  before  the  Court,  he  is  and  ought  to  be  answerable  in 
an  action  by  the  party  injured.  This  qualification  of  his  privilege  in  no 
manner  impairs  the  freedom  of  discussion  so  necessary  to  the  proper  adminis- 
tration of  law,  nor  does  it  subject  counsel  to  actions  for  slander  except  in 
cases  in  which,  upon  reason  and  sound  public  policy,  he  ought  to  be  held 
answerable."    One  judge  dissented,  preferring  the  English  doctrine. 

In  McMillan  v.  Birch,  1  Binney  (Pennsylvania),  178 ;  2  Am.  Dec.  426,  the 
Court  in  discussion  said :  "  So  what  is  said  by  myself  or  my  attorneys  in  my 
defence  in  a  court  of  justice  is  not  actionable ;  not  only  because  of  the  occa- 
sion of  my  speaking,  but  also  because  the  public  good  requires  that  every 
man  should  be  allowed  to  speak  freely  in  his  own  defence.  It  is  the  same 
with  regard  to  what  I  say  as  plaintiff  in  an  action ;  because  there  is  as  much 
reason  why  persons  should  enjoy  freedom  of  complaint  as  freedom  of  defence. 
But  if  any  man  should  abuse  this  privilege  and  under  pretence  of  pleading 
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his  cause  wander  designedly  from  the  point  id  question,  I  will  not  say  that 
he  is  not  responsible  in  an  action  at  law." 

The  subject  is  very  learnedly  discussed  by  Walworth,  Chancellor,  in 
Hastings  v.  Lusk,  22  Wendell  (New  York),  416 ;  34  Am.  Dec.  330,  in  the  Court 
of  Errors.  That  was  an  action  for  words  spoken  as  a  witness.  The  Court 
said :  "  In  applying  the  principles  of  law  to  the  case  under  consideration  we 
must  therefore  be  careful  on  the  one  hand  that  we  do  not  restrict  counsel 
within  such  narrow  limits  that  they  will  not  dare  to  openly  and  fearlessly 
discharge  their  whole  duty  to  their  clients,  or  to  themselves  when  they  man- 
age their  own  cases ;  and  on  the  other  hand  we  must  not  furnish  them  with 
the  shield  of  Zeus,  and  thereby  enable  them  with  impunity  to  destroy  the 
characters  of  whomsoever  they  please."  The  learned  chancellor  unearthed 
Parson  Prit's  case  reported  by  RoUe  and  explained  by  a  reference  to  Fox's 
Book  of  Martyrs.  He  concludes  that  neither  counsel  nor  party  is  protected 
from  liability  if  the  language  complained  of  was  not  relevant  or  pertinent  to 
the  question  at  issue,  and  was  uttered  maliciously,  disapproving  the  broader 
doctrine  in  Style,  462,  and  Moulton  v.  Claphcm,  1  RoU.  Abr.  87. 

Ring  V.  Wheeler,  7  Cowen  (New  York),  725,  was  an  action  of  slander 
against  one  who  in  advocating  his  own  cause  against  the  plaintiff  before 
referees,  had  called  him  "a  perjured  scoundrel"  and  "a  perjured  villain." 
Oakley  (afterwards  Chief  Justice  of  the  New  York  Superior  Court),  for  the 
defendant,  contended  that  '*  counsel  should  not  be  embarrassed  by  continually 
balancing  in  their  minds  whether  the  remark  he  is  about  to  make  be  slan- 
derous or  not."  Tallmadge,  on  the  other  hand,  contended  that  counsel  was 
liable  where  the  remarks  were  impertinent  and  malicious.  Woodworth,  J., 
said :  <<  Admitting  as  I  do  the  great  latitude  allowable  to  counsel,  which  may 
frequently  be  abused  with  impunity,  I  do  not  think  the  rule  can  legally  be 
carried  to  the  extravagant  length  for  which  it  seems  necessary  the  defendant 
should  contend,"  and  he  approves  the  rule  of  Brook  v.  Montagu,  Cro.  Jac.  90, 
that  counsel  is  liable  unless  the  matter  is  relevant  and  free  from  malice; 
and  he  concludes :  — 

"  On  this  motion  in  arrest  we  are  not  authorized  to  say,  what  does  not  and 
cannot  appear :  that  the  words  were  not  spoken  maliciously,  that  they  were 
pertinent  to  the  issue,  that  there  was  color  for  making  the  imputation,  and 
that  they  were  not  spoken  with  design  to  slander  the  plaintiff.  In  the 
absence  of  all  this  the  conclusion  must  be  that  the  words  are  actionable." 

Hoar  V.  Wootl,  3  Metcalf  (Mass.),  193,  was  an  action  of  slander  against  one 
for  words  spoken  by  him  as  complainant  against  the  plaintiff  on  behalf  of  the 
Commonwealth,  and  while  managing  his  own  cause,  and  to  the  plaintiff  while 
he  was  a  witness.  It  did  not  appear  what  the  words  were.  Shaw,  C.  J., 
could  "perceive  no  substantial  difference  between  the  case  of  counsel  and 
that  of  a  party,"  and  held  "  that  words  spoken  in  the  course  of  judicial  pro- 
ceedings, although  they  are  such  as  impute  crime  to  another,  and  therefore  if 
spoken  elsewhere  would  import  malice  and  be  actionable,  are  not  actionable 
if  they  are  applicable  and  pertinent  to  the  subject  of  inquiry."  He  admits  that 
"  in  determining  what  is  pertinent,  much  latitude  must  be  allowed  to  the  judg- 
ment and  discretion  "  of  counsel,  and  ^*  for  the  ardent  and  excited  feelings  '* 
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of  counsel  or  party ;  but  "  still  this  privilege  must  be  restrained  by  some  limit ; 
and  we  consider  that  limit  to  be  this  :  that  a  party  or  counsel  shall  not  avail 
himself  of  his  situation  to  gratify  private  malice  by  uttering  slanderous 
expressions,  either  against  a  party,  witness,  or  third  person,  which  have  no 
relation  to  the  cause  or  subject-matter  of  the  inquiry." 

Mower  v.  Watson,  11  Vermont,  536,  was  an  action  against  a  party  for  hav- 
ing accused  the  other  party,  while  testifying  in  a  cause,  of  committing  per- 
jury. Redfield,  J.,  said :  **  Prima  facie  the  party  or  his  counsel  is  privileged 
for  everything  spoken  in  Court,  If  any  one  considers  himself  aggrieved,  in 
order  to  sustain  an  action  for  slander  he  must  show  that  the  words  spoken 
were  not  pertinent  to  the  matter  then  in  progress,  and  that  they  were  spoken 
maliciously  and  with  a  view  to  defame  him."  "  To  say  to  a  witness,  who  has 
just  finished  his  testimony,  <  You  have  sworn  to  a  manifest  lie,'  is  actionable. 
Kean  v.  McLaughlin,  2  Sergeant  &  Rawle  (Penn.%  469.  To  say  to  a  witness 
while  giving  his  testimony  to  a  material  point  in  the  case,  '  That  is  false,'  is 
actionable  if  spoken  maliciously.  M'Claughey  v.  Weimore,  6  Johnson  (New 
York)  82." 

In  WhUe  v.  Nichollsj  3  Howard  (U.  S.  Supr.  Ct ),  266,  an  action  of  libel  for 
words  in  a  petition  to  remove  from  office,  Daniel,  J.,  in  the  course  of  a 
long  and  rambling  opinion  said  obiter,  in  effect,  that  an  action  of  slander 
would  lie  for  words  spoken  maliciously  in  a  trial  of  an  action  although  perti- 
nent to  the  issue. 

Jennings  v.  Paine,  4  Wisconsin,  358,  was  an  action  of  slander  for  words 
spoken  by  counsel  on  an  examination  concerning  the  rescue  of  a  fugitive 
slave,  charging  the  plaintiff  with  "  black  perjury  "  in  respect  to  his  testimony. 
The  Court  adopt  the  rale  of  Shaw,  C.  J.,  in  Hoar  v.  Wood,  that  to  sustain 
the  action  the  words  must  have  been  both  irrelevant  and  malicious.  '<A 
couuseUor  who  is  defending  his  client  when  his  property,  liberty,  or  life  may 
depend  upon  the  fact  whether  the  Court  or  jury  believe  the  witness,  should 
not  be  obliged  to  comment  upon  his  testimony  with  the  prospect  of  an  action 
of  slander  before  him,  if  the  jury  should  believe  that  the  charge  of  i)erjury, 
which  he  felt  it  his  duty  to  make  against  the  witness,  was  not  warranted  by 
the  character  of  the  witness  or  the  circumstances  of  the  case." 

A  master  is  not  liable  for  slander  in  words  spoken  while  acting  as  counsel 
for  his  slave  on  a  legal  trial,  if  the  words  are  pertinent  and  relevant,  although 
malicious.  The  master  said  of  the  plaintiff's  testimony,  that  *'it  is  a  tissue 
of  falsehood,  and  a  damned  lie  from  beginning  to  end."  The  Court  declined 
to  express  an  opinion  as  to  the  liability  of  counsel  for  words  not  relevant. 
This  is  a  very  learned  examination  of  the  subject.  The  same  rule  was 
adopted  in  Morgan  v.  Bonih,  13  Bush  (Kentucky),  480,  but  the  report  does  not 
disclose  whether  the  defendant  was  counsel  or  party. 

In  Marsh  v.  Ellsworth,  50  New  York,  311,  it  is  said :  "The  law  is  well 
settled  that  a  counsel  or  party  conducting  judicial  proceedings  is  privileged 
in  respect  to  words  or  writings  used  in  the  course  of  such  proceedings, 
reflecting  injuriously  upon  others,  when  such  words  and  writings  are  material 
and  x>ertinent  to  the  question  involved ;  and  that  within  such  limit  the  pro- 
tection is  complete ;  but  that  such  privilege  does  not  extend  to  matter  having 
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no  materiality  or  pertinency  to  such  question."  "  This  is  necessary  to  a 
searching  investigation  of  truth."  "This  tends  to  promote  an  intelligent 
administration  of  justice.  To  secure  this  is  of  much  greater  importance  than 
to  prevent  the  evils  arising  from  reflections  cast  upon  parties  or  witnesses." 
This  was  an  action  of  libel  against  an  attorney  for  charging  the  plaintifE  with 
having  suborned  perjury  in  bankruptcy  proceedings. 

As  to  pleadings  the  same  rule  is  applied.  Thus  in  McLaughlin  v.  Cowley, 
127  Massachusetts,  316,  it  was  held  that  counsel  is  liable  to  an  action  for 
libel  by  defamatory  words  contained  in  a  declaration  in  an  action,  signed  by 
him,  and  not  pertinent  nor  material  to  the  issue.  The  Court  said :  "  The 
qualification  of  the  English  rule  is  adopted  in  order  that  the  protection  given 
to  individuals  in  the  interest  of  an  efficient  administration  of  justice  may  not 
be  abused  as  a  cloak  from  beneath  which  to  gratify  private  malice. 

"  To  hold  that  such  statements,  thus  uncalled  for,  and  irrelevant,  are 
privileged,  as  part  of  pleadings  in  a  cause,  would  be  to  disregard  the  salutary 
modification  of  the  English  rule  which  has  been  made  by  the  American 
Courts,  and  is  stated  in  Rice  v.  Coolidge"  121  Massachusetts,  393. 

Allegations  of  a  pleading  pertinent  to  the  issues  presented  and  to  the  occa- 
sion, do  not  constitute  a  libel;  but  if  the  occasion  does  not  exist,  and  they 
are  gratuitous  defamation  of  the  character  of  the  adverse  party,  they  are 
libellous.  Wimhish  v.  Hamilton,  47  Louisiana  Annual,  16  Southern  Reporter, 
856. 

An  allegation  in  a  complaint  for  divorce,  alleging  adulterous  intercourse 
between  defendant  therein  and  the  correspondent,  is  absolutely  privileged, 
and  not  libellous,  although  it  is  false.  Link  v.  Moore,  84  Ilun  (New  York 
Supreme  Ct.),  118.  This  was  founded  on  Moore  v.  Manuf.  Nat,  Bank,  123 
New  York,  420,  which  cites  and  adopts  the  doctrine  of  McLaughlin  v.  Cowley 
and  Rice  v.  Coolidge,  supra. 

But  although  such  wide  license  of  speech  is  vouchsafed  to  counsel,  they 
must  be  careful  not  to  be  led  by  vanity  into  publishing  it  after  the  occasion 
has  passed,  for  that  is  unnecessary  and  might  be  libellous.  King  v.  Root,  4 
Wendell  (New  York),  113 ;  Commonwealth  v.  Standing,  3  Pickering  (Mass.), 
104 ;  Respuhlica  v.  Oswald,  1  Dallas  (Pennsylvania),  319 ;  1  Am.  Dec.  246. 

Counsel  suffered  for  being  too  funny  in  Gilbert  v.  People,  1  Denio  (New 
York),  41 ;  43  Am.  Dec.  646.  He  had  filed  a  declaration  in  a  justice's  court 
for  trespass  and  killing  sheep,  in  which  he  had  alleged  that  the  defendant 
was  "  reported  to  be  fond  of  sheep,  bucks,  and  ewes,  and  of  wool,  mutton,  and 
lambs,"  and  "  in  the  habit  of  biting  sheep,"  and  that  if  guilty,  he  "  ought  to 
be  hanged  or  shot."  On  demurrer  this  biting  language  was  held  impertinent, 
and  the  complaint  for  libel  therefor  was  sustained,  "  whether  or  no,"  —  the 
Court  very  contemptuously  observing :  "  What  had  the  court  to  do  with 
these  alleged  *  reports '  and  *  habits '  ?    Certainly  nothing." 
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